Florida Senate - 2004 CS for SB 2960

By the Committee on Banking and | nsurance; and Senat or
exander

311-2453-04
1 A bill to be entitled
2 An act relating to banking; anending s.
3 494. 0025, F.S.; prohibiting the use of the nane
4 or logo of a financial institution or its
5 affiliates or subsidiaries under certain
6 ci rcunstances without witten consent; anending
7 s. 516.07, F.S.; providing that the use of the
8 nane or logo of a financial institution or its
9 affiliates or subsidiaries under certain
10 circunstances without witten consent is
11 grounds for denial of |icense or for
12 di sciplinary action; anending s. 520.995, F.S.
13 providing that the use of the nanme or logo of a
14 financial institution or its affiliates or
15 subsi di ari es under certain circunstances
16 wi thout witten consent is grounds for
17 di sciplinary action; anending s. 626.9541,
18 F.S.; providing that the deceptive use of a
19 nane is an unfair nethod of conpetition and an
20 unfair or deceptive act or practice; anending
21 s. 655.005, F.S.; revising certain definitions
22 relating to financial institutions to include
23 the term"international branch"; anending s.
24 655.0322, F.S.; revising the definition of the
25 term"financial institution" to include an
26 i nternational branch; anmending s. 655.0385
27 F.S.; clarifying requirenents for notification
28 of the appoi ntnent of an executive director or
29 equi val ent by state financial institutions;
30 requiring a nonrefundable fee to acconpany
31 notification; anmending s. 655.045, F.S.
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1 providi ng an exenption fromaudit requirenents;
2 anending s. 655.059, F.S.; providing for the

3 i nspection and exam nation of financial

4 institution records and books pursuant to

5 subpoena; providing for rei nbursenent of

6 reasonabl e costs and fees for conpliance;

7 providing for setting the rei nbursenent anount
8 when charges are contested; anending s.

9 655.921, F.S.; prohibiting certain out-of-state
10 financial institutions fromlocating branch

11 offices in the state in order to qualify for
12 certain exenpt transactions; deleting

13 provisions relating to authorization of offices
14 in the state; anending s. 655.922, F. S

15 clarifying provisions authorizing financial

16 institutions under another state's financial
17 codes to transact business in this state;

18 expandi ng the nanes or titles under which only
19 a financial institution nay transact business;
20 prohibiting the use of the nane or logo of a
21 financial institution or its affiliates or

22 subsi di ari es under certain circunstances

23 Wi thout witten consent; requiring the

24 Fi nanci al Services Conmission to adopt rul es;
25 anending s. 655.94, F.S.; deleting a

26 prohi bition against certain notary publics

27 bei ng involved in opening safety deposit boxes
28 for nonpaynent of rent; requiring use of

29 certified mail instead of registered mail;

30 anending. s. 658.16, F.S.; providing criteria
31 for a bank or trust conpany chartered as a
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1 limted liability conpany to be consi dered

2 "incorporated" under the financial institutions
3 codes; providing definitions; anending s.

4 658.23, F.S.; correcting term nol ogy; deleting
5 a requirenent for a current copy of the byl aws
6 of a bank or trust conpany to be on file with

7 the O fice of Financial Regulation; anmending s.
8 658. 26, F.S.; providing for state banks to

9 rel ocate offices upon approval; providing that
10 certain financial institutions nmay establish or
11 rel ocate an office upon witten notification

12 providing requirenents for notification and a
13 fee; requiring an application for relocation of
14 a main office outside the state; exenpting

15 applications frompublication in the Florida

16 Adm ni strative Weekly; nodifying requirenents
17 for applications for branch offices by a bank
18 ineligible for branch notification; deleting a
19 requi rement that such applications be published
20 in the Florida Administrative Wekly and be
21 subject to ch. 120, F.S.; requiring a
22 rel ocation application to be filed with the
23 O fice of Financial Regulation; providing for a
24 filing fee, investigations, and restrictions
25 relating to such applications; anending s.
26 658.33, F.S.; adding to the list of persons who
27 nmust neet certain qualification |levels;
28 providing for a waiver of qualification
29 requi renments; anending s. 658.37, F.S.
30 prohibiting an iminently insolvent bank from
31 payi ng di vi dends; anmending s. 658.48, F.S.
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1 specifying limtations on naking | oans and

2 extending credit by a bank declared to be

3 i mmnently insolvent; anending s. 658.67, F.S.

4 providing nultiple dates for the assessnent of

5 t he val ue of property acquisition as security;

6 anending s. 658.73, F.S.; delineating which

7 entities or individuals nust pay a fee for a

8 certificate of good standing; anendi ng s.

9 663.16, F.S.; revising definitions to include
10 the term"branch" and to reduce the percentage
11 of voting stock necessary for consideration as
12 control; amending s. 663.304, F.S.; deleting a
13 requi rement for reservation of a proposed
14 corporate nane with the Departnent of State
15 anending s. 665.034, F.S.; revising a
16 per cent age desi gnating control of an
17 associ ation; anending s. 674.406, F.S.

18 reducing the tine that banks nust retain

19 receipts of itens; reducing the tine within

20 whi ch one nmust report unauthorized signatures;
21 providing a tine limtation within which to

22 assert clainms against a bank for an

23 unaut hori zed endorsenent; repealing s. 658. 68,
24 F.S., relating to liquidity requirenents for a
25 state bank; providing an effective date.

26

27| Be It Enacted by the Legislature of the State of Florida:
28

29 Section 1. Subsection (10) is added to section
30| 494. 0025, Florida Statutes, to read:

31

4
CODING:WOrds st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 CS for SB 2960
311-24

i
2453-04

1 494. 0025 Prohibited practices.--It is unlawful for any
2 | person:

3 (10) To use the nane or |l ogo of a financial

4] institution, as defined in s. 655.005(1), or its affiliates or
5| subsidiari es when marketing or soliciting existing or

6 | prospective custoners if such nmarketing nmaterials are used

7| without the witten consent of the financial institution and
8| in a manner that would | ead a reasonabl e person to believe

9| that the material or solicitation originated from was

10 | endorsed by, or is related to or the responsibility of the

11| financial institution or its affiliates or subsidiaries.

12 Section 2. Paragraph (o) is added to subsection (1) of
13 | section 516.07, Florida Statutes, to read:

14 516. 07 G ounds for denial of license or for

15| disciplinary action.--

16 (1) The following acts are violations of this chapter
17 | and constitute grounds for denial of an application for a

18 | license to nmake consuner finance | oans and grounds for any of
19 | the disciplinary actions specified in subsection (2):

20 (o) Using the nane or logo of a financial institution
21| as defined in s. 655.005(1), or its affiliates or subsidiaries
22 | when marketing or soliciting existing or prospective custoners
23| if such marketing materials are used without the witten

24 | consent of the financial institution and in a nanner that

25| woul d | ead a reasonable person to believe that the material or
26 | solicitation originated from was endorsed by, or is related
27 |1 to or the responsibility of the financial institution or its
28 | affiliates or subsidiaries.

29 Section 3. Paragraph (j) is added to subsection (1) of
30 | section 520.995, Florida Statutes, to read:

31 520.995 G ounds for disciplinary action.--
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1 (1) The following acts are violations of this chapter
2| and constitute grounds for the disciplinary actions specified
3] in subsection (2):

4 (j) Using the nane or logo of a financial institution
5] as defined in s. 655.005(1), or its affiliates or subsidiaries
6 | when marketing or soliciting existing or prospective custoners
7]1if such marketing materials are used without the witten

8 | consent of the financial institution and in a manner that

9| would | ead a reasonabl e person to believe that the material or
10| solicitation originated from was endorsed by, or is related
11 ) to or the responsibility of the financial institution or its
12 | affiliates or subsidiaries.

13 Section 4. Paragraph (bb) is added to subsection (1)
14 | of section 626.9541, Florida Statutes, to read:

15 626. 9541 Unfair nethods of conpetition and unfair or
16 | deceptive acts or practices defined.--

17 (1) UNFAIR METHODS OF COVPETI TI ON AND UNFAI R OR

18 | DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
19 | of conpetition and unfair or deceptive acts or practices:

20 (bb) Deceptive use of nane.--Using the nane or | ogo of
21| a financial institution, as defined in s. 655.005(1), or its
22 | affiliates or subsidiaries when marketing or soliciting

23 | existing or prospective custoners if such marketing materials
24 | are used without the witten consent of the financia

25 ] institution and in a manner that would | ead a reasonabl e

26 | person to believe that the material or solicitation originated
27 | from was endorsed by, or is related to or the responsibility
28 | of the financial institution or its affiliates or

29 | subsi di ari es.

30 Section 5. Paragraphs (h) and (p) of subsection (1) of
31| section 655.005, Florida Statutes, are anended to read:
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655. 005 Definitions.--

(1) As used in the financial institutions codes,
unl ess the context otherw se requires, the term
(h) "Financial institution" neans a state or federa

associ ati on, bank, savings bank, trust conpany, internationa
bank agency, international branch,representative office or

international admnistrative office, or credit union

(p) "State financial institution" neans a
state-chartered or state-organi zed associ ati on, bank
i nvest nent conpany, trust conpany, international bank agency,
i nternational branch,international representative office,

international admnistrative office, or credit union

Section 6. Subsection (1) of section 655.0322, Florida
Statutes, is anended to read:

655. 0322 Prohibited acts and practices; crimna
penal ties. --

(1) As used in this section, the term"financi al
institution" means a financial institution as defined in s.
655. 50 which includes a state trust conpany, state or nationa
bank, state or federal association, state or federal savings
bank, state or federal credit union, Edge Act or agreenent
corporation, international bank agency, international branch

representative office or adninistrative office or other
busi ness entity as defined by the commi ssion by rule, whether
organi zed under the laws of this state, the |laws of another
state, or the laws of the United States, which institution is
located in this state.

Section 7. Section 655.0385, Florida Statutes, is
anended to read:

655. 0385 Disapproval of directors and executive
of ficers. --

7
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(1) Each state financial institution shall notify the

of fice of the proposed appoi ntnent of any individual to the
board of directors or the appoi ntnent or enploynent of any

i ndi vidual as an executive officer or equivalent position at
| east 60 days before such appoi ntnent or enpl oynent becones
effective, if the state financial institution:

(a) Has been chartered for less than 2 years;

(b) Has undergone a change in control or conversion
within the preceding 2 years. The office may exenpt a
financial institution fromthis paragraph if it operates in a
saf e and sound nmanner;

(c) Is not in conpliance with the nmininumcapita
requi rements applicable to such financial institution; or

(d) |Is otherw se operating in an unsafe and unsound
condition, as determned by the office, on the basis of such
financial institution's nbst recent report of condition or
report of exam nation.

(2) A state financial institution nay not appoint any
i ndividual to the board of directors, or enploy any individua
as an executive officer or equivalent position, if the office
i ssues a notice of disapproval with respect to that person

(3) The office shall issue a notice of disapproval if
t he conpetence, experience, character, or integrity of the
i ndi vidual to be appointed or enployed indicates that it is
not in the best interests of the depositors, the nenbers, or
the public to permit the individual to be enpl oyed by or
associated with the state financial institution

(4) Beginning 1 year after opening, each notification

of a proposed appoi ntnment of an individual to the board of

di rectors nust be acconpani ed by a nonrefundable fee of $35.

8
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1 (5) t4) The conmi ssion may adopt rules to inplenment

2| this section.

3 Section 8. Subsection (3) of section 655.045, Florida
4| Statutes, is anended to read:

5 655. 045 Exami nations, reports, and internal audits;

6| penalty.--

7 (3)(a) The board of directors of each state financial
8|institution or, in the case of a credit union, the supervisory
9| committee or audit conmittee shall performor cause to be

10 | perforned, within each cal endar year, an internal audit of

11| each state financial institution, subsidiary, or service

12 | corporation and to file a copy of the report and findi ngs of
13 | such audit with the office on a tinely basis. Such interna
14 | audit nust include such information as the comi ssion by rule
15| requires for that type of institution.

16 (b) Wth the approval of the office, the board of

17 | directors or, in the case of a credit union, the supervisory
18 | conmittee may elect, in lieu of such periodic audits, to adopt
19 | and i npl enent an adequat e continuous audit system and
20 | procedure which nust include full, adequate, and continuous
21 | witten reports to, and review by, the board of directors or
22| in the case of a credit union, the supervisory comrttee,
23 | together with witten statenents of the actions taken thereon
24 | and reasons for om ssions to take actions, all of which shal
25| be noted in the ninutes and filed anong the records of the
26 | board of directors or, in the case of a credit union, the
27 | supervisory conmittee. |If at any tinme such continuous audit
28 | system and procedure, including the reports and statenents,
29 | becones i nadequate, in the judgnent of the office, the state
30| financial institution shall pronptly nake such changes as nay
31
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be required by the office to cause the sane to acconplish the

pur pose of this section.
(c) Any de novo state financial institution open |ess

than 4 nonths is exenpt fromthe audit requirenents of this

secti on.

Section 9. Subsection (1) of section 655.059, Florida
Statutes, is anended to read:

655. 059 Access to books and records; confidentiality;
penalty for disclosure.--

(1) The books and records of a financial institution
are confidential and shall be nade available for inspection
and exam nation only:

(a) To the office or its duly authorized
representative

(b) To any person duly authorized to act for the
financial institution;

(c) To any federal or state instrunentality or agency
aut hori zed to inspect or exam ne the books and records of an
i nsured financial institution;

(d) Wth respect to an international banking
corporation, to the hone-country supervisor of the
corporation, provided:

1. The supervisor provides advance notice to the
office that the supervisor intends to exanine the Florida
of fice of the corporation

2. The supervisor confirns to the office that the
purpose of the exam nation is to ensure the safety and
soundness of the corporation.

3. The books and records pertaining to custoner
deposit, investnment, and custodial accounts are not disclosed
to the supervisor.

10
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4, At any tine during the conduct of the examnination

the office reserves the right to have an exam ner present or
to participate jointly in the examination

For purposes of this paragraph, "hone-country supervisor"
neans the governnental entity in the corporation's hone
country with responsibility for the supervision and regul ati on
of the corporation;

(e) As conpelled by a court of conpetent jurisdiction,
pursuant to a subpoena issued pursuant to the Florida Rul es of

Cvil or Crimnal Procedure or the Federal Rules of Cvil

Procedure, or pursuant to a subpoena issued in accordance with

state or federal law. Prior to the production of the books and

records of a financial institution, the party seeking

production nust reinburse the financial institution for the

reasonabl e costs and fees incurred in conpliance with the

production. If the parties disagree regarding the anount of

rei mbursenent, the party seeking the records may request the

court or agency having jurisdiction to set the anount of

rei nbur sement ;

(f) As conpelled by legislative subpoena as provi ded
by law, in which case the provisions of s. 655.057 apply;

(g) Pursuant to a subpoena, to any federal or state
| aw enforcenent or prosecutorial instrunentality authorized to
i nvestigate suspected crimnal activity;

(h) As authorized by the board of directors of the
financial institution; or

(i) As provided in subsection (2).

Section 10. Section 655.921, Florida Statutes, is
amended to read:

11
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655.921 Transaction of business by out-of-state
financial institutions; exenpt transactions in the financial
institutions codes. --

(1) Nothing in the financial institutions codes shal
be construed to prohibit a financial institution having its
princi pal place of business outside this state and not
operating branches in this state from

(a) Contracting in this state with any person to
acquire fromsuch person a part, or the entire, interest in a
| oan that such person proposes to nmake, has heretofore nmade,
or hereafter makes, together with a like interest in any
security instrument covering real or personal property in the
state proposed to be given or hereafter or heretofore given to
such person to secure or evidence such | oan

(b) Entering into nortgage servicing contracts with
persons aut horized to transact business in this state and
enforcing in this state the obligations heretofore or
hereafter acquired by it in the transaction of business
outside this state or in the transaction of any business
aut hori zed by this section.

(c) Acquiring, holding, |easing, nortgaging,
contracting with respect to, or otherw se protecting,
managi ng, or conveying property in this state which has
heretofore or may hereafter be assigned, transferred,
nort gaged, or conveyed to it as security for, or in whole or
in part in satisfaction of, a loan or | oans nade by it or
obligations acquired by it in the transaction of any business
aut hori zed by this section.

(d) Making loans or committing to nake | oans to any
person located in this state and soliciting conpensating
deposit bal ances in connection therewth.

12
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1 (2) No such financial institution shall be deened to
2| be transacting business in this state, or be required to

3|l qualify so to do, solely by reason of the performance of any
4 | of the acts or business authorized in this section. Fhis

5 | seetion—doeshnot—authortze—or—perm-t—any—sueh—frnancial

6 | Hastituti-on—to—raintain—an—offee—wthinthestate-

7 Section 11. Section 655.922, Florida Statutes, is

8 | anended to read:

9 655. 922 Banki ng busi ness by unaut hori zed persons; use
10 | of nane. --

11 (1) No person other than a financial institution

12 | authorized to do business in this state pursuant to the

13| financial institutions codes of any state or federal |aw

14 | shall, in this state, engage in the business of soliciting or
15| receiving funds for deposit or of issuing certificates of

16 | deposit or of paying checks; and no person shall establish or
17 | maintain a place of business in this state for any of the

18 | functions, transactions, or purposes nentioned in this

19 | subsection. Any person who violates the provisions of this
20 | subsection is guilty of a felony of the third degree,
21 | puni shable as provided in s. 775.082, s. 775.083, or s.
22| 775.084. This subsection does not prohibit the issuance or
23| sale by a financial institution of traveler's checks, nopbney
24 | orders, or other instrunents for the transm ssion or paynent
25| of noney, by or through enpl oyees or agents of the financial
26 | institution off the financial institution's prenises.
27 (2) No person other than a financial institution
28 | shall, in this state:
29 (a) Transact business under any nane or title that
30 | contains the words "bank, ""banco," "banque,""banker,"
31| "banking," "trust conpany," "savings and | oan associ ation,"

13
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"savi ngs bank," or "credit union," or words of sinilar inport,
in any context or in any nanner

(b) Use any nane, word, sign, synbol, or device in any
context or in any nmanner; or

(c) CGirculate or use any |letterhead, bill head,
circular, paper, or witing of any kind or otherw se advertise
or represent in any nanner,

whi ch indicates or reasonably inplies that the business being
conducted or advertised is the kind or character of business
transacted or conducted by a financial institution or which is
likely to | ead any person to believe that such business is
that of a financial institution; however, the words "bank,"

"banker," "banking," "trust conpany," "savings and | oan

associ ation," "savings bank," or "credit union," or the plural
of any thereof, nmay be used by, and in the corporate or other
nane or title of, any conpany which is or becones a financi al
institution holding conpany pursuant to federal |aw, any
subsi diary of any such financial institution holding conpany
which includes as a part of its nane or title all or any part,
or abbreviations, of the nane or title of the financial
institution holding conpany of which it is a subsidiary; any
trade organi zation or association, whether or not
i ncorporated, functioning for the purpose of pronoting the
interests of financial institutions or financial institution
hol di ng conpani es, the active nenbers of which are financial
institutions or financial institution holding conpanies; and
any international devel opnent bank chartered pursuant to part
Il of chapter 663.

(3) No person nmay use the nane or | ogo of any

financial institution or an affiliate or subsidiary thereof,
14

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNRRRRRRR PR B R
P O © 0 ~N O UO0BN WNIEREPRO O OONOOOO M WN R O

Florida Senate - 2004 CS for SB 2960
311-24

i
2453-04

or use a nanme simlar to that of a financial institution or an

affiliate or subsidiary thereof, to market or solicit business

froma custoner or prospective custoner of such institution
if:

(a) The solicitation is done without the witten

consent of the financial institution or its affiliate or

subsi di ary; and

(b) A reasonabl e person would believe that the

materials originated from are endorsed by, or are connected

with the financial institution or its affiliates or

subsi di ari es.

(4)3) Any court, in a proceeding brought by the
office, by any financial institution the principal place of
busi ness of which is in this state, or by any other person
residing, or whose principal place of business is located, in
this state and whose interests are substantially affected
t hereby, nmay enjoin any person fromviolating any of the
provisions of this section. For the purposes of this
subsection, the interests of a trade organization or
associ ation are deened to be substantially affected if the
interests of any of its nmenbers are so affected. In addition
the office nmay i ssue and serve upon any person who viol ates
any of the provisions of this section a conplaint seeking a
cease and desist order in accordance with the procedures and
in the manner prescribed by s. 655.033.

(5)t4)r Nothing in this section shall be construed to
prohibit the |awful establishnent or the |awful operations of
a financial institution and nothing in this code shall be
construed to prohibit any adverti senent or other activity in
this state by any person if such prohibition would contravene

15
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any applicable federal |aw which preenpts the law of this

state.
(6) The commission shall adopt rules to adm nister

this section.
Section 12. Subsection (1) of section 655.94, Florida
Statutes, is anended to read:

655.94 Special renedies for nonpaynent of rent.--

(1) |If the rental due on a safe-deposit box has not
been paid for 3 nonths, the |l essor nay send a notice by
registered mail to the | ast known address of the | essee
stating that the safe-deposit box will be opened and its
contents stored at the expense of the | essee unless paynent of
the rental is nmade within 30 days. |If the rental is not paid
within 30 days fromthe nmailing of the notice, the box may be
opened in the presence of an officer of the lessor and of a
notary public whe—snot—a—director—offcer—enptoyee—o+
stockhotder—of—thetessor. The contents shall be sealed in a
package by a notary public who shall wite on the outside the
nane of the | essee and the date of the opening. The notary
public shall execute a certificate reciting the nanme of the
| essee, the date of the opening of the box, and a list of its
contents. The certificate shall be included in the package,
and a copy of the certificate shall be sent by certified
registered mail to the | ast known address of the |essee. The
package shall then be placed in the general vaults of the
| essor at a rental not exceeding the rental previously charged
for the box. The lessor has a lien on the package and its
contents to the extent of any rental due and ow ng plus the
actual, reasonable costs of renoving the contents fromthe
saf e-deposit box.

16
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Section 13. Section 658.16, Florida Statutes, is
amended to read:
658.16 Creation of banking or trust corporation.--

(1) When authorized by the office, as provided herein,
a corporation nmay be forned under the laws of this state for
t he purpose of becoming a state bank or a state trust conpany
and conducting a general banking or trust business.
(2) A bank or trust conpany that is chartered as a

limted liability conpany under the |law of any state is deened

to be incorporated under the financial institutions codes if:

(a) The institution is not subject to automatic

ternmination, dissolution, or suspension upon the occurrence of

an event including the death, disability, bankruptcy,

expul sion, or withdrawal of an owner of the institution, other

than t he passage of tineg;

(b) The exclusive authority to manage the institution

is vested in a board of managers or directors that is el ected

or appointed by the owners which operates in substantially the

sane nmanner as, and has substantially the sane rights, powers,

privileges, duties, and responsibilities, as a board of

directors of a bank or trust conpany chartered as a

corporation; and

(c) Neither the laws of the state of the institution's

organi zation nor the institution's operating agreenent,

byl aws, or other organi zati onal docunents:

1. Provi de that an owner of the institution is |liable

for the debts, liabilities, or obligations of the institution

in excess of the amount of the owner's investnent; or

2. Require the consent of any other owner of the

institution in order for an owner to transfer an ownership

interest in the institution, including voting rights.
17
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(3) As used in the financial institutions codes, the

term

(a) "Stockholder" or "sharehol der" includes an owner

of any interest in a bank or trust conpany chartered as a

limted liability conpany, including a nenber or participant;

(b) "Director" includes a nanager or director of a

bank or trust conpany chartered as a linmted liability

conpany, or other person who has, with respect to such a bank

or trust conpany, authority substantially sinmlar to that of a

director of a corporation;

(c) "Oficer" includes an officer of a bank or trust

conpany chartered as a linited liability conpany, or other

person who has, with respect to such a bank or trust conpany,

authority substantially simlar to that of an officer of a

cor porati on;

(d) "Stock," "voting stock," "voting shares," and

voting securities" includes sinilar ownership interests in a

bank or trust conpany chartered as a linmted liability

conpany, including certificates or other evidence of ownership

i nterests;
(e) "Articles of incorporation" or "bylaws" of a bank

or trust conpany chartered as a limted liability conpany

neans the institution's articles of organi zati on and operating

agreenent or other organi zational docunmentation that is

substantially sinilar to that of a corporation

(f) "Par value" of any ownership interest in a bank or

trust conpany chartered as a linmited liability conpany neans

t he anobunt of capital which nust be invested for each unit of

owner shi p; and

18
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(g) "Dividend" includes distributions of earnings to

the owners of a bank or trust conpany chartered as a linited

liability conpany.
Section 14. Subsection (5) of section 658.23, Florida
Statutes, is anended to read:

658. 23 Submission of articles of incorporation;
contents; form approval; filing; comencenent of corporate
exi stence; byl aws. - -

(5) Unless the articles of incorporation provide
ot herwi se, the board of directors shall have authority to
adopt or anmend bylaws that do not conflict with byl aws that
may have been adopted by the stockholders. The byl aws shal
be for the governance governrent of the bank or trust conpany,
subordinate only to the articles of incorporation and the | aws

of the United States and of this state. Aeturrent—ecopy—of—the

. e ittt e L .
Section 15. Section 658.26, Florida Statutes, is

amended to read:

658. 26 Places of transacting business; branches;
facilities.--

(1) Any bank or trust conpany heretofore or hereafter
i ncorporated pursuant to this chapter shall have one main
office, which shall be |located within the state.

(2)(a) In addition, with the approval of the office
and upon such conditions as the comr ssion or office
prescribes, any state bank or trust conpany nay establish
branches or relocate offices within or outside the state. Wth

the approval of the office upon a deternination that the
resulting bank or trust conpany will be of sound financial
condi tion, any bank or trust conpany incorporated pursuant to

19
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this chapter may establish branches by nerger with any other

bank or trust conpany.
(b) As provided by conmission rules, a financial

institution operating in a safe and sound manner may establish

or relocate an office by filing a witten notice with the

office at | east 30 days before opening or relocating that

office, without filing an application or paying an application

fee. The notification nust specify the nane and | ocati on of

the office and effective date of the change. The rel ocation of

a main office to a location outside this state nust be by

application only.

(c) Applications filed pursuant to this subsection

need not be published in the Florida Adm nistrative Wekly,

but shall otherw se be subject to chapter 120.
(d)tb) An application to establish foer a branch by a

bank that is ineligible doesnot—reet—thereguirerents for the

branch notification preeess shall be in witing in such form

as the conm ssion prescribes and be supported by such
information, data, and records as the conmi ssion or office may

require to nake findings necessary for approval. Apptiecations
it e " I . b I s hed—

I L orid . . et b I : I
stbjeet—to—the—provistons—ef—chapter—326-Upon the filing of

an application and a nonrefundable filing fee for the
establ i shnent of any branch pernmitted by paragraph (a), the

of fice shall make—an—investigation—wth—+espect—to—conptiance
wHth—the—reqgui+rerents—oef—paragraph—{(a—and—shat+ i nvestigate
and consi der aH—factors—+elevant—to—such—r+egurenrents
iretuding the foll ow ng:

1. The sufficiency of capital accounts in relation to
the deposit liabilities of the bank, or in relation to the
20
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nunber and val uation of fiduciary accounts of the trust
conpany, including the proposed branch, and the additiona
fixed assets, if any, which are proposed for the branch and
its operations, w thout undue risk to the bank or its
depositors, or undue risk to the trust conpany or its
fiduciary accounts;

2. The sufficiency of earnings and earning prospects
of the bank or trust conpany to support the anticipated
expenses and any antici pated operating | osses of the branch
during its formative or initial years;

3. The sufficiency and quality of managenent avail abl e
to operate the branch;

4. The nane of the proposed branch to determine if it
reasonably identifies the branch as a branch of the main
office and is not likely to unduly confuse the public; and

5. Substantial conpliance by the applicants with
appl i cabl e | aw governing their operations.

(e)ter A state bank that is not eligible for
notification of a branch relocation nust file an application

in the formrequired by the comr ssion. Upon the filing of a

rel ocation application and a nonrefundable filing fee, the

office shall investigate to deternine whether the financi al

institution has substantially conplied with applicable | aw

governing its operations. Additional investnents in |and,

bui |l di ngs, |eases, and | easehold inprovenents resulting from

such relocation nust conply with the linmtations inposed by s.

658.67(7)(a). A nmain office may not be noved outside this

state unless the nove is expressly authorized by the financial

institutions codes or by federal law. A financial institution

that has been in operation for |less than 24 nont hs nust

provide evidence that the criteria of s. 658.21(1) will be
21
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" has | : Cor | I I

i i | | . . (o 24D wiH—]
ret—

(f)tey A branch office may be closed with 30 days
prior witten notice to the office. The notice shall include
any information the conmi ssion prescribes by rule.

(3)t4)r Wth prior witten notification to the office,
any bank may operate facilities which are not physically
connected to the main or branch office of the bank, provided
that the facilities are situated on the property of the main
or branch office or property contiguous thereto. Property
which is separated fromthe main or branch office of a bank by
only a street, and one or nore wal kways and al | eyways are
determ ned to be, for purposes of this subsection, contiguous
to the property of the main or branch offi ce.

(4) £5- A bank may provide, directly or through a
contract with another conpany, off-prem ses arnored car
service to its custonmers. Arnored car services shall not be
consi dered a branch for the purposes of subsection (2).

(5)t6)(a) Any state bank that is a subsidiary of a
bank hol di ng conpany may agree to receive deposits, renew tine
deposits, close |oans, service |oans, and receive paynents on
| oans and other obligations, as an agent for an affiliated
depository institution.

(b) The term"close | oan" does not include the nmaking
of a decision to extend credit or the extension of credit.

(c) As used in this section, "receive deposits" neans
the taking of deposits to be credited to an existing account
and does not include the opening or origination of new deposit
accounts at an affiliated institution by the agent
institution.

23
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(d) Under this section, affiliated banks nmay act as
agents for one anot her regardl ess of whether the institutions
are located in the sane or different states. This section
applies solely to affiliated depository institutions acting as
agents, and has no application to agency rel ationshi ps
concerni ng nondepositories as agent, whether or not affiliated
with the depository institution.

(e) In addition, under this section, agent banks nay
performninisterial functions for the principal bank making a
| oan. Mnisterial functions include, but are not limted to,
such activities as providing | oan applications, assenbling
docunents, providing a location for returning docunents
necessary for making the | oan, providing | oan account
information, and receiving paynents. It does not include such
| oan functions as eval uating applications or disbursing | oan
funds.

Section 16. Subsection (5) of section 658.33, Florida
Statutes, is anended to read:

658.33 Directors, nunber, qualifications; officers.--

(5) The president, er chief executive officer, or any
ot her person, regardless of title, who has equival ent rank or

| eads the overall operations of a bank or trust conpany nust

have had at |east 1 year of direct experience as an executive
officer, director, or regulator of a financial institution

within the last 3 years. This requirement nay be waived by the
office after considering the overall experience and expertise
of the proposed officer and the condition of the bank or trust

conpany, as reflected in the npbst recent regul atory

exam nation report and ot her avail abl e data.
Section 17. Section 658.37, Florida Statutes, is
anended to read:

24
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658.37 Dividends and surplus.--
(1) The directors of any bank or trust conpany, after
charging off bad debts, depreciation, and ot her worthl ess
assets if any, and naki ng provision for reasonably antici pated
future | osses on | oans and ot her assets, may quarterly,

sem annual |y, or annually declare a dividend of so nuch of the
aggregate of the net profits of that period conbined with its
retained net profits of the preceding 2 years as they shal
j udge expedient, and, with the approval of the office, any
bank or trust conpany may declare a dividend fromretained net
profits which accrued prior to the preceding 2 years, but each
bank or trust conpany shall, before the declaration of a
dividend on its conmmon stock, carry 20 percent of its net
profits for such preceding period as is covered by the
dividend to its surplus fund, until the sane shall at | east
equal the amobunt of its common and preferred stock then issued
and outstandi ng. No bank or trust conpany shall declare any
dividend at any tine at which its net incone fromthe current
year conbined with the retained net incone fromthe preceding
2 years is a loss or which would cause the capital accounts of
the bank or trust conpany to fall bel ow the m ni num anpunt
required by law, regulation, order, or any witten agreenent
with the office or a state or federal regul atory agency. A
bank or trust conpany may, however, split up or divide the

i ssued shares of capital stock into a greater nunber of shares
Wi t hout increasing or decreasing the capital accounts of the
bank or trust conpany, and such shall not be construed to be a
di vidend within the neaning of this section
(2) A bank that has been deternined to be inmnently

i nsolvent nmay not pay a dividend.

25
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1 Section 18. Present subsection (10) of section 658. 48,
2| Florida Statutes, is redesignated as subsection (11), and a

3 | new subsection (10) is added to that section, to read:

4 658.48 Loans.--A state bank may nmke | oans and

5| extensions of credit, with or without security, subject to the
6| following limtations and provisions:

7 (10) | MM NENTLY | NSOLVENT BANK. - -VWhen the office has

8| deternmined that a state bank is iminently insolvent, the bank
9 | may not make any new | oans or discounts other than by

10 | di scounting or purchasing bills of exchange payable at sight.
11 Section 19. Paragraph (a) of subsection (9) of section
12 | 658.67, Florida Statutes, is anended to read:

13 658.67 Investnent powers and limtations.--A bank may
14 | invest its funds, and a trust conpany nmay invest its corporate
15| funds, subject to the following definitions, restrictions, and
16 | limtations:

17 (9) ACQUI SITIONS OF PROPERTY AS SECURITY. --A bank or
18 | trust conpany may acquire property of any kind to secure,

19 | protect, or satisfy a loan or investnent previously nade in

20 | good faith, and such property shall be entered on the books of
21| the bank or trust conpany and held and di sposed of subject to
22| the following conditions and linitations:

23 (a) The book entry shall be the | esser of the bal ance
24 | of the loan or investnent plus acquisition costs and accrued
25| interest or the appraisal value or nmarket value of the

26 | property acquired which shall be deternined and dated within 1
27 | year prior to or 90 days after the date of acquisition and in
28 | conpliance with s. 655. 60.

29 Section 20. Subsection (4) of section 658.73, Florida
30| Statutes, is anended to read:

31 658. 73 Fees and assessnents. - -

26
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1 (4) Any individual or entity other than a fi nancial
2| institution chartered in this state nust Each—statebank—and
3 | state—trust—conpany—shalt pay to the office $25 for each
4| "certificate of good standing" certifying that a
5| state-chartered financial institution is licensed to conduct
6 | business in this state under the financial institutions codes.
7| All such requests shall be in witing. The office shall waive
8| this fee when the request is by a state or federal regulatory
9 | agency or | aw enforcenent agency.
10 Section 21. Subsections (4) and (7) of section 663.16
11| Florida Statutes, are anended to read:
12 663.16 Definitions; ss. 663.17-663.181.--As used in
13| ss. 663.17-663.181, the term
14 (4) Except where the context otherw se requires,
15| "international banking corporation” or "corporation" neans any
16 | i nternational bank agency or branch operating in this state.
17 (7) "Control" neans any person or group of persons
18 | acting in concert, directly or indirectly, owning,
19 | controlling, or holding the power to vote 25 mre—than56
20 | percent or nore of the voting stock of a conpany, or having
21| the ability in any manner to elect a mpjority of directors of
22 | a corporation, or otherw se exercising a controlling influence
23 | over the managenent and policies of a corporation as
24 | determ ned by the office.
25 Section 22. Subsection (1) of section 663.304, Florida
26 | Statutes, is anended to read:
27 663.304 Application for authority to organi ze an
28 | international devel opnent bank. - -
29 (1) A witten application for authority to organi ze an
30| international devel opnent bank shall be filed with the office
31| by the proposed incorporator and shall include:

27
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(a) The nane, residence, and occupation of each

i ncor porator and proposed director

(b)te) The total initial capital and the nunber of
shares of capital stock to be authorized.

(c) td)y The location, by street and post-office address
and county, of the principal office of the proposed
i nternational devel opnent bank

(d)fe)y If known, the nanme and residence of the
proposed president and the proposed chief executive officer
if other than the proposed president.

(e) )y Such detailed financial, business, and
bi ographical information as the comi ssion or office may
reasonably require for each proposed director and for the
proposed president and the proposed chief executive officer
if other than the president.

Section 23. Paragraph (a) of subsection (4) of section
665.034, Florida Statutes, is anended to read:

665. 034 Acquisition of assets of or control over an
associ ation. - -

(4) For purposes of this section, a person or group of
persons shall be deened to have control of an association if
such person or group of persons:

(a) Directly or indirectly, or acting in concert with
one or nore persons or through one or nore subsidiaries, owns,
controls, holds with powers to vote, or holds proxies
representing nmere—than 25 percent or nore of the voting conmon
stock of such association

28
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Section 24. Subsections (2) and (6) of section
674. 406, Florida Statutes, are anended to read:

674.406 Custoner's duty to discover and report
unaut hori zed signature or alteration.--

(2) If the itens are not returned to the custoner, the
person retaining the itens shall either retain the itens or
if the itens are destroyed, maintain the capacity to furnish
| egi bl e copies of the items until the expiration of 5 7 years
after receipt of the itens. A custoner nay request an item
fromthe bank that paid the item and that bank nust provide
in a reasonable tinme either the itemor, if the item has been
destroyed or is not otherw se obtainable, a |legible copy of
the item

(6) Wthout regard to care or lack of care of either
t he custonmer or the bank, a custonmer who does not within 90
days 1—year after the statement or itens are nmade avail able to
t he custoner (subsection (1)) discover and report the
custoner's unauthorized signature on or any alteration on the
itemor who does not, within 1 year after that tinme, discover,

and report any unauthorized endorsenent is precluded from

asserting against the bank the unauthorized signature or
alteration. |If there is a preclusion under this subsection
t he payor bank may not recover for breach of warranty under s.
674.2081 with respect to the unauthorized signature or
alteration to which the precl usion appli es.

Section 25. Section 658.68, Florida Statutes, is
r epeal ed

Section 26. This act shall take effect July 1, 2004.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 2960

3

4| Provides a definition of financial institution, as referenced
in the prohibition, agai nst u5|n? the nane or logo of a

5] financial institution wthout its consent.

6 | Reinserts a provision of current |law that requires 30 days.
notice to the Ofice of Financial Regulation prior to closing

7| a bank office.

8 | Reinserts the current |aw that prohibits a person from using
the nane "trust conpany" rather than prphlbltlnﬂ t he use of

9| the nane "trust" and del etes the provision of the bill that
woul d have prohibited certain corporate nanes or fictitious

10 | nanes.
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