Florida Senate - 2004 CS for SB 2984

By the Cormittee on Regul ated | ndustries; and Senator Atwater

315-2475B- 04

1 A bill to be entitled

2 An act relating to honeowners' associations;

3 anending s. 720.301, F.S.; defining the terns
4 "division" and "nenber"; anending s. 720.302,

5 F.S.; prescribing a legislative purpose of

6 providing alternative dispute resol ution

7 procedures for disputes involving elections and
8 recalls; providing acts that constitute crines;
9 providi ng penalties; anending s. 720.303, F.S.
10 prescribing the right of an association to

11 enforce deed restrictions; prescribing rights
12 of nmenbers and parcel owners to attend and

13 addr ess associ ati on board neetings and to have
14 items placed on an agenda; prescribing

15 addi tional requirenents for notice of neetings;
16 providing for additional nmaterials to be

17 mai nt ai ned as records; providing additiona

18 requirenents and limtations with respect to
19 i nspecting and copyi ng records; providing

20 requirements with respect to financial

21 statenents; providing procedures for recall of
22 directors; anending s. 720.304, F.S.

23 prescribing owers' rights with respect to flag
24 di splay; prohibiting certain | awsuits agai nst
25 parcel owners; providing penalties; anending s.
26 720. 305, F.S.; providing that a fine by an

27 associ ati on cannot becone a |lien against a

28 parcel; providing for attorney's fees in

29 actions to recover fines; creating s. 720. 3055,
30 F.S.; prescribing requirenents for contracts
31 for products and services; anending s. 720. 306,
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1 F.S.; providing for notice of and right to

2 speak at nenber neetings; requiring election
3 di sput es between a nenber and an association to
4 be subnitted to nmandatory binding arbitration
5 anending s. 720.311, F.S.; expanding

6 requi rements and guidelines with respect to

7 alternative dispute resolution; providing

8 requi renments for nediation and arbitration

9 providing for training and education prograns;
10 transferring, renunbering, and anendi ng s.

11 689.26, F.S.; nodifying the disclosure form
12 that a prospective purchaser nust receive

13 before a contract for sale; providing that

14 certain contracts are voidable for a specified
15 period; requiring that a purchaser provide

16 written notice of cancellation; transferring
17 and renunbering s. 689.265, F.S., relating to
18 required financial reports of certain

19 residential subdivision devel opers; anending s.
20 498.025, F.S., relating to the disposition of
21 subdi vi ded | ands; conforning cross-references;
22 creating s. 720.402, F.S.; providing renedies
23 for publication of false and m sl eadi ng
24 information; creating s. 720.501, F.S.
25 providing inplied warranties relating to rea
26 and personal property; anending s. 34.01, F.S.
27 providing jurisdiction of disputes involving
28 honeowners' associ ati ons; anendi ng ss.
29 316. 00825, 558.002, F.S.; conform ng
30 cross-references; providing for interna
31
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organi zation of ch. 720, F.S.; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 720.301, Florida Statutes, is
amended to read:

720.301 Definitions.--As used in ss. 720.301-720.501
SS—726-364-726-312, the term

(1) "Assessnent" or "anenity fee" neans a sumor suns

of nobney payable to the association, to the devel oper or other
owner of common areas, or to recreational facilities and other
properties serving the parcels by the owners of one or nore
parcels as authorized in the governing docunents, which if not
paid by the owner of a parcel, can result in a |lien against
t he parcel

(2) "Conmon area" neans all real property within a
communi ty which is owned or | eased by an association or
dedi cated for use or maintenance by the association or its
nmenbers, including, regardl ess of whether title has been
conveyed to the association:

(a) Real property the use of which is dedicated to the
association or its nmenbers by a recorded plat; or

(b) Real property conmmitted by a declaration of
covenants to be | eased or conveyed to the association

(3) "Conmunity" neans the real property that is or
will be subject to a declaration of covenants which is
recorded in the county where the property is located. The
term"comunity" includes all real property, including
undevel oped phases, that is or was the subject of a

3
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devel opnent - of - regi onal -i npact devel opnent order, together
wi th any approved nodification thereto.

(4) "Declaration of covenants," or "declaration,"
nmeans a recorded witten instrunent in the nature of covenants
running with the | and which subjects the | and conprising the
community to the jurisdiction and control of an association or
associations in which the owners of the parcels, or their
associ ati on representatives, nust be nenbers.

(5) "Devel oper" neans a person or entity that:

(a) Creates the community served by the association
or

(b) Succeeds to the rights and liabilities of the
person or entity that created the comunity served by the
associ ation, provided that such is evidenced in witing.

(6) "Division" neans the Division of Florida Land

Sal es, Condoni ni unms, and Mohile Hones in the Departnent of

Busi ness and Professional Regul ation.

(7) £6) "CGoverning docunents" neans:

(a) The recorded declaration of covenants for a
community, and all duly adopted and recorded anendnents,
suppl enents, and recorded exhibits thereto; and

(b) The articles of incorporation and byl aws of the
honeowners' associ ation, and any duly adopted anendnents
t heret o.

(8) 7 "Homeowners' association" or "association”
neans a Florida corporation responsible for the operation of a
community or a nobile hone subdivision in which the voting
nmenbership is nade up of parcel owners or their agents, or a
conbi nati on thereof, and in which nenbership is a mandatory
condition of parcel ownership, and which is authorized to
i npose assessnents that, if unpaid, nmay becone a lien on the

4
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1| parcel. The term "honeowners' association" does not include a
2| community devel opnent district or other sinilar special taxing
3| district created pursuant to statute.

4 (9) 8y "Menber" neans a menber of an association, and
5| my include, but is not linmted to, a parcel owner or an

6 | association representing parcel owners or a conbination

7 | thereof, and shall include any person or entity obligated by
8 | the governi ng docunents to pay an assessnent or anenity fee.
9 (10) 9y "Parcel"” nmeans a platted or unplatted |ot,

10| tract, unit, or other subdivision of real property within a
11| conmunity, as described in the declaration

12 (a) Which is capabl e of separate conveyance; and

13 (b) O which the parcel owner, or an association in
14 | which the parcel owner nust be a nenber, is obligated:

15 1. By the governing docunents to be a nenber of an
16 | association that serves the community; and

17 2. To pay to the honeowners' association assessnents
18 | that, if not paid, may result in a lien

19 (11) ¢36) "Parcel owner"™ neans the record owner of

20| legal title to a parcel

21 (12) 1)y "Voting interest” means the voting rights

22| distributed to the nenbers of the honeowners' associ ation

23 | pursuant to the governing docunents.

24 Section 2. Subsection (2) of section 720.302, Florida
25| Statutes, is anended to read:

26 720. 302 Purposes, scope, and application.--

27 (2) The Legislature recognizes that it is not in the
28 | best interest of homeowners' associations or the individua
29 | associ ati on nenbers thereof to create or inpose a bureau or
30 | other agency of state governnent to regulate the affairs of
31 | honeowners' associ ati ons. However, in accordance with s.
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720. 311, the Legislature finds that honmeowners' associ ations

and their individual nmenbers will benefit froman expedited

alternative process for resolution of election and recal

di sputes and presuit nedi ati on of other disputes involving

covenant enforcenent and authorizes the division to hear

admi ni ster, and determine these disputes as nore fully set

forth in this chapter. Further, the Legislature recognizes

that certain contract rights have been created for the benefit
of honmeowners' associations and nmenbers thereof before the
effective date of this act and that ss. 720.301-720.501 ss5—
126301726312 are not intended to inpair such contract
rights, including, but not Iinted to, the rights of the

devel oper to conplete the comunity as initially contenpl at ed.
Section 3. Section 720.303, Florida Statutes, is
amended to read:
720. 303 Association powers and duties; neetings of
board; official records; budgets; financial reporting;
associ ation funds; recalls.--
(1) POWNERS AND DUTI ES. - - An associ ation whi ch operates
a community as defined in s. 720.301, nust be operated by an

association that is a Florida corporation. After Cctober 1,
1995, the association nust be incorporated and the initial
gover ni ng docunents nust be recorded in the official records
of the county in which the community is |located. An
associ ati on may operate nore than one comrunity. The officers
and directors of an association have a fiduciary relationship
to the nenbers who are served by the association. It is the
intent of the Legislature that nothing in this subsection be

construed as providing for or renoving a requirenent of a

fiduciary relationshi p between any manager enpl oyed by the

associ ati on and the parcel owners. An officer, director, or
6
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manager nay not solicit, offer to accept, or accept any thing

or service of value for which consideration has not been

provided for his or her own benefit, or that of his or her

i mediate fanily, from any person providing or proposing to

provi de goods or services to the association. Any such

officer, director, or nmanager who knowingly so solicits,

offers to accept, or accepts any thing or service of val ue

commits a felony of the third degree, punishable as provided
ins. 775.082 or s. 775.084, and shall thereafter be
permanently disqualified fromserving on the board of

directors of the association or serving as an officer of the

associ ati on. However, this subsection does not prohibit an

officer, director, or nmanager from accepting custonary

anenities provided in business relationships, such as food and

drinks at neetings or conferences, business |unches not

exceedi ng $20 per person, or marketing trinkets, which

include, but are not linmted to, pens, key chains, scribble

pads, and cal endars, provided that the val ue of each item does

not exceed $20. The powers and duties of an association

i nclude those set forth in this chapter and, except as
expressly limted or restricted in this chapter, those set
forth in the governing docunments. After control of the
associ ation is obtained by nenbers unit—ewners other than the
devel oper, the association nmay institute, maintain, settle, or
appeal actions or hearings in its nane on behal f of al
nmenbers concerning matters of comon interest to the nenbers,
including, but not limted to, the conmon areas; roof or
structural conmponents of a building, or other inprovenents for
whi ch the association is responsible; nechanical, electrical
or plunbing el ements serving an i nprovenent or building for
whi ch the association is responsible; representations of the
7
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devel oper pertaining to any existing or proposed commonly used
facility; and protesting ad val oremtaxes on commonly used
facilities. The association nay defend actions in eninent
domai n or bring inverse condemmati on actions. Before
commencing litigation against any party in the nane of the
associ ation involving anounts in controversy in excess of

$100, 000, the association nust obtain the affirmati ve approval
of a mpjority of the voting interests at a neeting of the
nmenbership at which a quorum has been attai ned. This
subsection does not linit any statutory or conmon-law right of
any individual nmenmber or class of nenbers to bring any action
Wi thout participation by the association. A nenber does not
have authority to act for the association by virtue of being a
nmenber. An association may have nore than one cl ass of nenbers
and may issue nenbership certificates. An association of 15 or

fewer parcel owners nmay enforce only the requirenents of those

deed restrictions established prior to the purchase of each

parcel upon an affected parcel owner or owners.
(2) BOARD MEETI NGS. - -
(a) A neeting of the board of directors of an

associ ati on occurs whenever a quorum of the board gathers to
conduct association business. Al neetings of the board nust
be open to all nenbers except for neetings between the board
and its attorney with respect to proposed or pending
litigation where the contents of the discussion would
ot herwi se be governed by the attorney-client privilege.

(b) Menbers have the right to attend all neetings of

the board and to speak on any natter placed on the agenda by

petition of the voting interests for at least 3 mnutes. The

associ ati on nay adopt written reasonabl e rul es expandi ng the

right of nenbers to speak and governing the frequency,
8
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duration, and ot her manner of nenber statenents, which rules

nust be consistent with this paragraph and may include a

si gn-up sheet for nenbers wi shing to speak. Notwi t hstandi ng

any other law, the requirenent that board neetings and

conm ttee neetings be open to the nenbers is inapplicable to

neeti ngs between the board or a conmittee and the

association's attorney, with respect to neetings of the board

hel d for the purpose of discussing personnel matters.

(c) The bylaws shall provide for giving notice to

parcel owners and nenbers of all board neetings and, if they

do not do so, shall be deened to provide the foll ow ng:

1. Notices of all board neetings nmust be posted in a
conspi cuous place in the community at |east 48 hours in
advance of a neeting, except in an energency. In the
alternative, if notice is not posted in a conspicuous place in
the comunity, notice of each board neeting nust be mailed or
delivered to each nenber at |east 7 days before the neeting,
except in an energency. Notw thstanding this general notice
requirenment, for communities with nore than 100 nenbers, the
byl aws may provide for a reasonable alternative to posting or
mai | i ng of notice for each board neeting, including
publication of notice, provision of a schedule of board
neetings, or the conspi cuous posting and repeated broadcasting
of the notice on a closed-circuit cable tel evision system
servi ng the honeowners' association. However, if broadcast
notice is used in lieu of a notice posted physically in the
community, the notice nust be broadcast at |east four tines
every broadcast hour of each day that a posted notice is
ot herwi se required. Wen broadcast notice is provided, the
noti ce and agenda nust be broadcast in a manner and for a
sufficient continuous length of tine so as to allow an average

9
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reader to observe the notice and read and conprehend the
entire content of the notice and the agenda. The byl aws or
anended byl aws may provide for giving notice by electronic
transnission in a manner authorized by |aw for neetings of the
board of directors, comrittee neetings requiring notice under
this section, and annual and special neetings of the nenbers;
however, a nenber nust consent in witing to receiving notice
by el ectronic transm ssion

2. An assessnent may not be |evied at a board neeting
unl ess the notice of the neeting includes a statenent that
assessnments will be considered and the nature of the
assessnents. Witten notice of any neeting at which speci al

assessnents will be considered or at which anendnments to rul es

regardi ng parcel use will be considered nust be nmmil ed,

delivered, or electronically transmtted to the nenbers and

parcel owners and posted conspicuously on the property or

br oadcast on closed-circuit cable television not |ess than 14

days before the neeting.

3. Directors may not vote by proxy or by secret ball ot
at board neetings, except that secret ballots may be used in
the election of officers. This subsection also applies to the
neetings of any conmmittee or other sinilar body, when a fina
decision will be made regardi ng the expenditure of association
funds, and to any body vested with the power to approve or
di sapprove architectural decisions with respect to a specific
parcel of residential property owned by a nenber of the
communi ty.

(d) If 20 percent of the total voting interests

petition the board to address an item of busi ness, the board

shall at its next regular board neeting or at a speci al

neeting of the board, but not later than 60 days after the
10
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receipt of the petition, take the petitioned itemup on an

agenda. The board shall give all nenbers notice of the neeting

at which the petitioned itemshall be addressed in accordance

with the 14-day notice requirenent pursuant to subparagraph 2.

Each nenber shall have the right to speak for at |least 3

m nutes on each matter placed on the agenda by petition,

provided that the nenber signs the sign-up sheet, if one is

provided, or submits a witten request to speak prior to the

neeting. O her than addressing the petitioned itemat the

neeting, the board is not obligated to take any other action

requested by the petition
(3) MNUTES.--Mnutes of all neetings of the nenbers
of an association and of the board of directors of an

associ ation rmust be maintained in witten formor in another
formthat can be converted into witten formwithin a
reasonable tinme. A vote or abstention fromvoting on each
matter voted upon for each director present at a board neeting
nust be recorded in the mnutes.

(4) OFFICI AL RECORDS. - - The association shall nmaintain
each of the following itens, when applicable, which constitute
the official records of the association

(a) Copies of any plans, specifications, permts, and
warranties related to i nprovenents constructed on the conmon
areas or other property that the association is obligated to
mai ntain, repair, or replace

(b) A copy of the bylaws of the association and of
each anmendnent to the byl aws.

(c) A copy of the articles of incorporation of the
associ ati on and of each anendnent thereto.

(d) A copy of the declaration of covenants and a copy
of each anmendnent thereto.

11
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(e) A copy of the current rules of the honeowners
associ ati on.

(f) The minutes of all neetings of the board of
directors and of the nmenbers, which m nutes nust be retained
for at |east 7 years.

(g) A current roster of all nmenbers and their mailing
addresses and parcel identifications. The association shal
al so maintain the electronic mailing addresses and the nunbers
desi gnated by nenbers for receiving notice sent by electronic
transni ssion of those nenbers consenting to receive notice by
el ectronic transnission. The electronic mailing addresses and
nunbers provided by unit owners to receive notice by
el ectronic transni ssion shall be renmoved from associ ation
records when consent to receive notice by electronic
transm ssion is revoked. However, the association is not
liable for an erroneous disclosure of the electronic nai
address or the nunmber for receiving electronic transm ssion of
noti ces.

(h) Al of the association's insurance policies or a
copy thereof, which policies nust be retained for at |east 7
years.

(i) A current copy of all contracts to which the
association is a party, including, without linmitation, any
managenent agreenent, |ease, or other contract under which the
associ ation has any obligation or responsibility. Bids
received by the association for work to be perforned nust al so
be considered official records and nust be kept for a period
of 1 year.

(j) The financial and accounting records of the
associ ati on, kept according to good accounting practices. All
financial and accounting records nust be nmintained for a

12
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1| period of at least 7 years. The financial and accounting

2 | records nust include:

3 1. Accurate, item zed, and detail ed records of al

4 | recei pts and expenditures.

5 2. A current account and a periodic statement of the
6 | account for each nenber, designating the nane and current

7 | address of each nenber who is obligated to pay assessnents,

8 | the due date and anobunt of each assessnent or other charge

9 | agai nst the nmenber, the date and anpunt of each paynent on the
10 | account, and the bal ance due.

11 3. Al tax returns, financial statenents, and

12 | financial reports of the association

13 4. Any other records that identify, neasure, record,
14 | or communi cate financial information.

15 (k) A copy of the disclosure sutmary described in s.
16 | 720.401(2).

17 (1) Al other witten records of the association not
18 | specifically included in the foregoing which are related to
19 | the operation of the association

20 (5) I NSPECTI ON AND COPYlI NG OF RECORDS. - - The offici al
21 | records shall be nmaintained within the state and nust be open
22 | to inspection and avail abl e for phot ocopyi ng by nenbers or

23 | their authorized agents at reasonable tines and places within
24 | 10 busi ness days after receipt of a witten request for

25| access. This subsection may be conplied with by having a copy
26 | of the official records available for inspection or copying in
27 | the community. |f the association has a photocopy nachine

28 | avail abl e where the records are maintained, it nust provide
29 | parcel owners with copies on request during the inspection if
30| the entire request is limted to no nore than 25 pages.

31
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(a) The failure of an association to provide access to
the records within 10 busi ness days after receipt of a witten
request creates a rebuttable presunption that the association
willfully failed to conply with this subsection.

(b) A nmenber who is denied access to official records
is entitled to the actual damages or m ni num damages for the
association's willful failure to conply with this subsection
The m ni mrum damages are to be $50 per cal endar day up to 10
days, the calculation to begin on the 11th busi ness day after
receipt of the witten request.

(c) The association nmay adopt reasonable witten rul es
governing the frequency, tine, |location, notice, records to be

i nspect ed, and manner of inspections, but may not inpose a

requi rement that a parcel owner denpnstrate any proper purpose

for the inspection, state any reason for the inspection, or

limt a parcel owner's right to inspect records to |l ess than

one 8-hour business day per nonth. The associ ati on ant may

i npose fees to cover the costs of providing copies of the
official records, including, without lintation, the costs of
copyi ng. The association nmay charge up to 50 cents per page

for copies nade on the association's photocopier. If the

associ ati on does not have a phot ocopy machi ne avail abl e where

the records are kept, or if the records requested to be copied

exceed 25 pages in length, the associati on nay have copies

made by an outside vendor and may charge the actual cost of

copyi ng. The associ ation shall maintain an adequate nunber of
copi es of the recorded governi ng docunents, to ensure their
availability to nenbers and prospective nenber s—ant—+ay
I Lo I : e w o
I I I I Ll ed .
them Notw thstanding the provisions of this paragraph, the
14
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following records shall not be accessible to nenbers or parce

owner s:
1. Any record protected by the lawer-client privilege

as described in s. 90.502 and any record protected by the

wor k- product privilege, including, but not limted to, any

record prepared by an association attorney or prepared at the

attorney's express direction which reflects a nental

i mpression, conclusion, litigation strategy, or legal theory

of the attorney or the association and was prepared

exclusively for civil or criminal litigation or for

adversarial adninistrative proceedi ngs or which was prepared

in anticipation of immnent civil or crinmnal litigation or

i mmi nent adversarial administrative proceedings until the

conclusion of the litigation or adversarial administrative

pr oceedi ngs.

2. Information obtained by an association in

connection with the approval of the | ease, sale, or other

transfer of a parcel

3. Disciplinary, health, insurance, and personne

records of the association's enpl oyees.

4, Medical records of parcel owners or community

resi dents.

(6) BUDGETS. --The associ ation shall prepare an annua
budget. The budget nust reflect the estimted revenues and
expenses for that year and the estimated surplus or deficit as
of the end of the current year. The budget nust set out
separately all fees or charges for recreational anenities,
whet her owned by the association, the devel oper, or another
person. The association shall provide each nenber with a copy
of the annual budget or a witten notice that a copy of the
budget is avail abl e upon request at no charge to the nenber

15
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1| The copy nust be provided to the nenber within the tine linmts
2| set forth in subsection (5).

3 (7) FINANCI AL REPORTI NG - - The associ ati on shal

4 | prepare an annual financial report within 60 days after the

5] close of the fiscal year. The association shall, within the
6|tinme limts set forth in subsection (5), provide each nenber

7| with a copy of the annual financial report or a witten notice
8| that a copy of the financial report is avail able upon request
9] at no charge to the nenber. Financial reports shall be

10 | prepared as foll ows Fhe—{financral—report—rust—consist—of

11 | either:

12 (a) An association that neets the criteria of this

13 | paragraph shall prepare or cause to be prepared a conplete set
14 | of financial statenents in accordance with generally accepted
15| accounting principles. The financial statenents shall be based
16 | upon the association's total annual revenues, as foll ows:

17 1. An association with total annual revenues of

18 [$100, 000 or nore, but |ess than $200,000, shall prepare

19 | conpil ed financial statenents.
20 2. An association with total annual revenues of at
21| | east $200, 000, but |ess than $400, 000, shall prepare revi enwed
22 | financi al statenents.
23 3. An association with total annual revenues of
24 1$400, 000 or nore shall prepare audited financial statenents.

N N DN
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An association with total annual revenues of |ess
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t han $100, 000 shall prepare a report of cash receipts and
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expendi t ur es. Fhe—anmpuht—of—recerpts—ant—expenditures—by
I e e I
2. An association in a comunity of fewer than 50

parcels, regardless of the association's annual revenues, nay

prepare a report of cash recei pts and expenditures in |ieu of

financial statenents required by paragraph (a) unless the

gover ni ng docunents provi de ot herw se. The—beginn-ng—and
" b bl ey ot on

3. Areport of cash receipts and di sbursenment nust

di scl ose the anpbunt of receipts by accounts and receipt

classifications and the anount of expenses by accounts and

expense classifications, including, but not linmted to, the

following, as applicable: costs for security, professional

and managenent fees and expenses; taxes; costs for recreation

facilities; expenses for refuse collection and utility

servi ces; expenses for lawn care; costs for building

nmai nt enance and repair; insurance costs; adm nistration and

sal ary expenses; and reserves if nmintained by the

associ ati on.

(c) |If 20 percent of the parcel owners petition the

board for a |l evel of financial reporting higher than that

required by this section, the association shall duly notice

and hold a neeting of nenbers within 30 days of receipt of the

petition for the purpose of voting on raising the | evel of

reporting for that fiscal year. Upon approval of a majority of

the total voting interests of the parcel owners, the

associ ati on shall prepare or cause to be prepared, shall anend

t he budget or adopt a special assessnent to pay for the

financial report regardless of any provision to the contrary

in the governing docunents, and shall provide within 90 days

17
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of the neeting or the end of the fiscal year, whichever occurs

| ater:
1. Conpiled, reviewed, or audited financi al

statenents, if the association is otherwise required to

prepare a report of cash recei pts and expenditures;

2. Reviewed or audited financial statenments, if the

association is otherwise required to prepare conpiled

financial statenents; or

3. Audited financial statenents if the association is

otherwi se required to prepare reviewed financial statenents.

(d) |If approved by a mpjority of the voting interests

present at a properly called neeting of the association, an

associ ati on nmay prepare or cause to be prepared:

1. A report of cash receipts and expenditures in lieu

of a conpiled, reviewed, or audited financial statenent;

2. Areport of cash receipts and expenditures or a

conpiled financial statenent in lieu of a reviewed or audited

financial statenent; or

3. Areport of cash receipts and expenditures, a

conpi l ed financial statenent, or a reviewed financial

statenent in lieu of an audited financial statenent.
(8) ASSOCI ATI ON FUNDS; COWM NGLI NG. - -
(a) Al association funds held by a devel oper shall be

nmai nt ai ned separately in the association's nane. Reserve and
operating funds of the association shall not be comm ngl ed
prior to turnover except the association may jointly invest
reserve funds; however, such jointly invested funds nust be
accounted for separately.

(b) No devel oper in control of a honmeowners
associ ation shall conmi ngle any association funds with his or

18
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1| her funds or with the funds of any other honeowners

2 | association or conmunity associ ation

3 (c) Association funds may not be used by a devel oper

4] to defend a civil or crimnal action, admnistrative

5| proceeding, or arbitration proceeding that has been filed

6 | agai nst the devel oper or directors appointed to the

7 | associ ati on board by the devel oper, even when the subject of
8 | the action or proceeding concerns the operation of the

9 | devel oper-control |l ed associ ati on

10 (9) APPLICABILITY.--Sections 617.1601-617. 1604 do not
11| apply to a honeowners' association in which the nenbers have
12 | the inspection and copying rights set forth in this section
13 (10) RECALL OF DI RECTCRS. - -

14 (a)1. Regardless of any provision to the contrary

15| contained in the governing docunents, subject to the

16 | provisions of s. 720.307 regarding transition of association
17 | control, any nenber of the board or directors may be recall ed
18 | and renoved fromoffice with or without cause by a mpjority of
19| the total voting interests.
20 2. \Wen the governing docunents, including the
21 | declaration, articles of incorporation, or bylaws, provide
22 | that only a specific class of nenbers is entitled to elect a
23| board director or directors, only that class of nenbers nay
24 | vote to recall those board directors so el ected.
25 (b)1. Board directors may be recalled by an agreenent
26 in witing or by witten ballot wi thout a nenbership neeting.
27 | The agreenment in witing or the witten ballots, or a copy
28 | thereof, shall be served on the association by certified mi
29 | or by personal service in the manner authorized by chapter 48
30| and the Florida Rules of G vil Procedure.
31

19
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1 2. The board shall duly notice and hold a neeting of
2| the board within 5 full business days after receipt of the

3| agreenent in witing or witten ballots. At the neeting, the
4 | board shall either certify the witten ballots or witten

5| agreenent to recall a director or directors of the board, in
6 | which case such director or directors shall be recalled

7| effective inmmediately and shall turn over to the board within
8|5 full business days any and all records and property of the
9 | association in their possession, or proceed as described in
10 | paragraph (d).

11 3. Wien it is deternined by the division pursuant to
12 | binding arbitration proceedings that an initial recall effort
13 | was defective, witten recall agreenents or witten ballots
14 | used in the first recall effort and not found to be defective
15| may be reused in one subsequent recall effort. However, in no
16 | event is a witten agreenent or witten ballot valid for nore
17 | than 120 days after it has been signed by the nenber

18 4. Any rescission or revocation of a nenber's witten
19 | recall ballot or agreenment nust be in witing and, in order to
20 | be effective, nust be delivered to the associ ati on before the
21| association is served with the witten recall agreenents or
22 | ball ots.

23 5. The agreenment in witing or ballot shall |ist at
24 | | east as many possi bl e replacenent directors as there are

25| directors subject to the recall, when at |least a mpjority of
26 | the board is sought to be recalled; the person executing the
27 | recall instrument nay vote for as many repl acenent candi dates
28 | as there are directors subject to the recall.

29 (c)1. If the declaration, articles of incorporation

30| or bylaws specifically provide, the nenbers nmay al so recal

31| and renpve a board director or directors by a vote taken at a

20
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neeting. |If so provided in the governing docunents, a speci al

neeting of the nenbers to recall a director or directors of

the board of admi nistration nay be called by 10 percent of the

voting interests giving notice of the neeting as required for

a neeting of nmenbers, and the notice shall state the purpose

of the neeting. Electronic transm ssion may not be used as a

net hod of giving notice of a neeting called in whole or in

part for this purpose.

2. The board shall duly notice and hold a board

neeting within 5 full business days after the adjournment of

the menber neeting to recall one or nore directors. At the

neeting, the board shall certify the recall, in which case

such nenber or nmenbers shall be recalled effective i mediately

and shall turn over to the board within 5 full busi ness days

any and all records and property of the association in their

possessi on, or shall proceed as set forth in subparagraph (d).

(d) If the board deternmnes not to certify the witten

agreenent or witten ballots to recall a director or directors

of the board or does not certify the recall by a vote at a

neeting, the board shall, within 5 full business days after

the neeting, file with the division a petition for binding

arbitration pursuant to the applicable procedures in ss.
718. 1255 and 718.112(2)(j) and the rul es adopted thereunder
For the purposes of this section, the nenbers who voted at the

neeting or who executed the agreenent in witing shal

constitute one party under the petition for arbitration. If

the arbitrator certifies the recall as to any director or

directors of the board, the recall will be effective upon

mai ling of the final order of arbitration to the association

The director or directors so recalled shall deliver to the

board any and all records of the association in their
21
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possession within 5 full business days after the effective

date of the recall.

(e) |If a vacancy occurs on the board as a result of a

recall and less than a majority of the board directors are

renoved, the vacancy nmay be filled by the affirmative vote of

a mpjority of the remaining directors, notw thstanding any

provision to the contrary contained in this subsection or in

t he associ ati on docunents. |f vacanci es occur on the board as

aresult of arecall and a majority or nore of the board

directors are renoved, the vacancies shall be filled by

nmenbers voting in favor of the recall; if renoval is at a

neeting, any vacancies shall be filled by the nenbers at the

neeting. |If the recall occurred by agreenent in witing or by

witten ballot, nmenbers nmay vote for replacenent directors in

the sanme instrunent in accordance with procedural rules

adopted by the division, which rules need not be consi stent

with this subsection.

(f) If the board fails to duly notice and hold a board

neeting within 5 full business days after service of an

agreenent in witing or within 5 full business days after the

adj ournnent of the nenber recall neeting, the recall shall be

deened effective and the board directors so recall ed shal

i mediately turn over to the board all records and property of

t he associ ati on.

(g) If adirector who is renoved fails to relinquish

his or her office or turn over records as required under this

section, the circuit court in the county where the association

mai ntains its principal office nay, upon the petition of the

association, sumarily order the director to relinquish his or

her office and turn over all association records upon

application of the associati on.
22
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1 (h) The minutes of the board neeting at which the

2 | board deci des whether to certify the recall are an official

3| association record. The minutes nmust record the date and tine
4| of the neeting, the decision of the board, and the vote count
5| taken on each board nenber subject to the recall. In addition
6 | when the board decides not to certify the recall, as to each
7| vote rejected, the minutes nust identify the parcel nunber and
8 | the specific reason for each such rejection

9 (i) When the recall of nore than one board director is
10 | sought, the witten agreenent, ballot, or vote at a neeting
11| shall provide for a separate vote for each board director

12 | sought to be recall ed.

13 Section 4. Section 720.304, Florida Statutes, is

14 | anended to read:

15 720.304 Right of owners to peaceably assenble; display
16 | of flag; SLAPP suits prohibited.--

17 (1) Al commpn areas and recreational facilities

18 | serving any honeowners' association shall be available to

19 | parcel owners in the honeowners' association served thereby
20| and their invited guests for the use intended for such comobn
21| areas and recreational facilities. The entity or entities
22 | responsible for the operation of the conmon areas and
23 | recreational facilities may adopt reasonable rules and
24 | regul ations pertaining to the use of such commobn areas and
25| recreational facilities. No entity or entities shal
26 | unreasonably restrict any parcel owner's right to peaceably
27 | assenble or right to invite public officers or candidates for
28 | public office to appear and speak in conmon areas and
29 | recreational facilities.
30 (2) Any honeowner may display one portable, renpovable
31| United States flag or official flag of the State of Florida in

23
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a respectful manner, and on Arned Forces Day, Menorial Day,

Fl ag Day, |ndependence Day, and Veterans Day may display in a

respectful manner portable, renovable official flags, not

larger than 4 1/2 feet by 6 feet, which represents the United
States Arny, Navy, Air Force, Marine Corps, or Coast QGuard,
regardl ess of any declaration rules or requirenments dealing

with flags or decorations.

(3) Any owner prevented fromexercising rights
guar ant eed by subsection (1) or subsection (2) nmay bring an
action in the appropriate court of the county in which the
al | eged infringenent occurred, and, upon favorable
adj udi cation, the court shall enjoin the enforcenent of any
provi sion contained in any honeowners' associati on docunent or
rule that operates to deprive the owner of such rights.

(4) It is the intent of the Legislature to protect the

right of parcel owners to exercise their rights to instruct

their representatives and petition for redress of grievances

before the various governnental entities of this state as
protected by the First Anendnent to the United States
Constitution and s. 5, Art. | of the State Constituti on. The
Legi sl ature recogni zes that "Strategi c Lawsuits Against Public

Participation" or "SLAPP' suits, as they are typically called,

have occurred when nenbers are sued by individuals, business

entities, or governmental entities arising out of a parce

owner's appearance and presentation before a governnental

entity on matters related to the honeowners' associ ation

However, it is the public policy of this state that governnment

entities, business organi zations, and individuals not engage

in SLAPP suits because such actions are inconsistent with the

right of parcel owner to participate in the state's

institutions of governnent. Therefore, the Legislature finds
24
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and decl ares that prohibiting such | awsuits by governnenta

entities, business entities, and individuals agai nst parce

owners who address matters concerning their honmeowners

association will preserve this fundamental state policy,

preserve the constitutional rights of parcel owners, and

assure the continuation of representative governnent in this

state. It is the intent of the Legislature that such | awsuits

be expeditiously di sposed of by the courts.

(a) As used in this subsection, the term "governnent al

entity" nmeans the state, including the executive, |egislative,

and judicial branches of governnent, the independent

establi shnents of the state, counties, nunicipalities,

districts, authorities, boards, or conm ssions, or any

agenci es of these branches which are subject to chapter 286.

(b) A governnental entity, business organization, or

individual in this state may not file or cause to be filed

through its enpl oyees or agents any |awsuit, cause of action

claim cross-claim or counterclai magainst a parcel owner

wi thout nerit and solely because such parcel owner has

exercised the right to instruct his or her representatives or

the right to petition for redress of grievances before the

vari ous governmental entities of this state, as protected by
the First Amendnent to the United States Constitution and s.
5 Art. | of the State Constitution.

(c) A parcel owner sued by a governnental entity,

busi ness organi zation, or individual in violation of this

section has a right to an expeditious resolution of a claim

that the suit is in violation of this section. A parcel owner

nmay petition the court for an order disnissing the action or

granting final judgnent in favor of that parcel owner. The

petitioner may file a notion for sunmary judgnent, together
25
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wi th suppl enental affidavits, seeking a deternination that the

governnental entity's, business organization's, or

individual's lawsuit has been brought in violation of this

section. The governnental entity, business organization, or

i ndi vidual shall thereafter file its response and any

suppl enental affidavits. As soon as practicable, the court

shall set a hearing on the petitioner's notion, which shall be

held at the earliest possible tine after the filing of the

governnental entity's, business organization's or individual's

response. The court may award the parcel owner sued by the

governnental entity, business organi zation, or individua

actual dammges arising fromthe governnental entity's,

i ndividual's, or business organization's violation of this

section. A court may treble the damages awarded to a

prevailing parcel owner and shall state the basis for the

treble danages award in its judgnent. The court shall award

the prevailing party reasonable attorney's fees and costs

incurred in connection with a claimthat an action was fil ed

in violation of this section.

(d) Honeowners' associations nmay not expend

association funds in prosecuting a SLAPP suit against a parce

owner .

Section 5. Subsection (2) of section 720.305, Florida
Statutes, is anended to read:

720.305 Obligations of nenbers; renedies at law or in
equity; levy of fines and suspension of use rights; failure to
fill sufficient nunber of vacancies on board of directors to
constitute a quorun appoi ntnent of receiver upon petition of
any nenber. --

(2) If the governing docurments so provide, an
associ ati on may suspend, for a reasonable period of tine, the

26
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rights of a nenber or a nenber's tenants, guests, or invitees,
or both, to use conmon areas and facilities and may | evy
reasonabl e fines, not to exceed $100 per viol ation, against
any nenber or any tenant, guest, or invitee. A fine may be

| evied on the basis of each day of a continuing violation
with a single notice and opportunity for hearing, except that
no such fine shall exceed $1,000 in the aggregate unl ess

ot herwi se provided in the governing docunents. A fine shal

not becone a lien against a parcel. In any action to recover a

fine, the prevailing party is entitled to collect its

reasonabl e attorney's fees and costs fromthe nonprevailing

party as determ ned by the court.

(a) A fine or suspension may not be inposed wi thout
notice of at least 14 days to the person sought to be fined or
suspended and an opportunity for a hearing before a committee
of at |east three nenbers appointed by the board who are not
officers, directors, or enployees of the association, or the
spouse, parent, child, brother, or sister of an officer,
director, or enployee. |If the conmmittee, by mpjority vote,
does not approve a proposed fine or suspension, it may not be
i mposed.

(b) The requirenents of this subsection do not apply
to the inposition of suspensions or fines upon any nenber
because of the failure of the nmenber to pay assessnents or
ot her charges when due if such action is authorized by the
gover ni ng docunents.

(c) Suspension of common-area-use rights shall not
inmpair the right of an owner or tenant of a parcel to have
vehi cul ar and pedestrian ingress to and egress fromthe
parcel, including, but not limted to, the right to park

27
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Section 6. Section 720.3055, Florida Statutes, is
created to read
720. 3055 Contracts for products and services; in

writing, bids; exceptions.--

(1) Al contracts as further described in this section

or any contract that is not to be fully perfornmed within 1

year after the naking thereof for the purchase, |ease, or

renting of materials or equipnent to be used by the

association in acconplishing its purposes under this chapter

or the governi ng docunents, and all contracts for the

provi sion of services, shall be in witing. If a contract for

the purchase, lease, or renting of materials or equi pnent, or

for the provision of services, requires paynent by the

associ ati on that exceeds 10 percent of the total annual budget

of the association, including reserves, the association nust

obtain conpetitive bids for the materials, equi pnment, or

services. Nothing contained in this section shall be construed

to require the association to accept the | owest bid.

(2)(a)l. Notwi thstanding the foregoing, contracts with

enpl oyees of the association, and contracts for attorney,

accountant, architect, community associ ati on nanager

engi neering, and | andscape architect services are not subject

to the provisions of this section.

2. A contract executed before October 1, 2004, and any

renewal thereof, is not subject to the conpetitive bid

requirenents of this section. |If a contract was awarded under

the conpetitive bid procedures of this section, any renewal of

that contract is not subject to such conpetitive bid

requirenents if the contract contains a provision that allows

the board to cancel the contract on 30 days' notice.

Material s, equi pment, or services provided to an associ ation
28
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1| under a local governnent franchi se agreenent by a franchise

2 | holder are not subject to the conpetitive bid requirenents of
3| this section. A contract with a manager, if nade by a

4| conpetitive bid, may be made for up to 3 years. An association
5 | whose declaration or byl aws provide for conpetitive bidding

6| for services nay operate under the provisions of that

7| declaration or bylaws in lieu of this section if those

8 | provisions are not |ess stringent than the requirenents of

9| this section.

10 (b) Nothing contained in this section is intended to
11| linmt the ability of an association to obtain needed products
12 | and services in an energency.

13 (c) This section does not apply if the business entity
14 | with which the association desires to enter into a contract is
15| the only source of supply within the county serving the

16 | associ ati on.

17 (d) Nothing contained in this section shall excuse a
18 | party contracting to provide nmai ntenance or nmnagenent

19 | services fromconpliance with s. 720. 309.
20 Section 7. Present subsections (5) through (8) of
21 | section 720.306, Florida Statutes, are renunbered as
22 | subsections (7) through (10), respectively, present subsection
23| (7) is anended, and new subsections (5) and (6) are added to
24 | that section to read
25 720.306 Meetings of nenbers; voting and el ection
26 | procedures; anendnents. --
27 (5) NOTICE OF MEETI NGS. --The byl aws shall provide for
28 | giving notice to nenbers of all nenber neetings, and if they
29| do not do so shall be deened to provide the foll owi ng: The
30 | association shall give all parcel owners and nenbers actua
31| notice of all nenbership neetings, which shall be nmmil ed,

29
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delivered, or electronically transmtted to the nenbers not

|l ess than 14 days prior to the neeting. Evidence of conpliance

with this 14-day notice shall be made by an affidavit executed

by the person providing the notice and fil ed upon execution

anong the official records of the association. In addition to

mai ling, delivering, or electronically transnmitting the notice

of any neeting, the association may, by reasonable rul e, adopt

a procedure for conspicuously posting and repeatedly

broadcasting the notice and the agenda on a closed-circuit

cabl e tel evision systemserving the associ ati on. \Wen

broadcast notice is provided, the notice and agenda nust be

broadcast in a manner and for a sufficient continuous |ength

of tine so as to allow an average reader to observe the notice

and read and conprehend the entire content of the notice and

t he agenda.
(6) RICGHT TO SPEAK. - - Menbers and parcel owners have
the right to attend all nenbership neetings and to speak at

any neeting with reference to all itens opened for discussion

or included on the agenda. Notwithstanding any provision to

the contrary in the governing docunents or any rul es adopted

by the board or by the nenbership, a nenber and a parcel owner

have the right to speak for at least 3 minutes on any item

provided that the nenber or parcel owner subnits a witten

request to speak prior to the neeting. The associ ati on may

adopt written reasonable rul es governing the frequency,

duration, and other nanner of nenber and parcel owner

statenents, which rules nmust be consistent with this

par agr aph.

(9) 7 ELECTIONS. --El ections of directors nust be
conducted in accordance with the procedures set forth in the
gover ni ng docunents of the association. All nenbers of the

30
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1| association shall be eligible to serve on the board of

2| directors, and a nenber nmay noninate hinself or herself as a
3| candidate for the board at a neeting where the electionis to
4| be held. Except as otherw se provided in the governing

5| docunents, boards of directors nust be elected by a plurality
6| of the votes cast by eligible voters. Any election dispute

7 | between a nenber and an associ ation nust be subnitted to

8 | mandatory binding arbitration with the division. Such

9 | proceedi ngs shall be conducted in the nanner provided by s.
10| 718. 1255 and the procedural rules adopted by the division

11 Section 8. Section 720.311, Florida Statutes, is

12 | anended to read:

13 720.311 Dispute resolution.--

14 (1) The Legislature finds that alternative dispute

15| resol ution has nmade progress in reducing court dockets and

16 | trials and in offering a nore efficient, cost-effective option
17| to litigation. The filing of any petition for nediation or

18 | arbitration provided for in this section shall toll the

19 | applicable statute of limtations. Any recall dispute filed
20| with the division pursuant to s. 720.303(10) shall be

21 | conducted by the division in accordance with the provisions of
22 | ss. 718.1255 and 718.112(2)(j) and the rul es adopted by the
23| division. In addition, the division shall conduct nandatory
24 | binding arbitration of election disputes between a nenber and
25| an association pursuant to s. 718.1255 and rul es adopted by
26 | the division. Neither election disputes nor recall disputes
27 | are eligible for nediation; these disputes shall be arbitrated
28 | by the division. At the conclusion of the proceeding, the

29 | division shall charge the parties a fee in an anpbunt adequate
30| to cover all costs and expenses incurred by the division in
31| conducting the proceeding. Initially, the petitioner shal
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remt a filing fee of at |east $200 to the division. The fees

paid to the division shall becone a recoverable cost in the

arbitration proceeding and the prevailing party in an

arbitration proceeding shall be paid its reasonable costs and

attorney's fees in an anount found reasonabl e by the

arbitrator. The division shall adopt rules to effectuate the

pur poses of this section.

(2)(a) Disputes between an association and a parce

owner regarding use of or changes to the parcel or the conmmon

areas and ot her covenant enforcenent disputes, disputes

regardi ng anendnents to the associ ati on docunents, disputes

regardi ng neetings of the board and conmittees appoi nted by

t he board, nenbership neetings not including el ection

neetings, and access to the official records of the

associ ation shall be filed with the division for nmandatory

nedi ati on before the dispute is filed in court. Mediation

proceedi ngs nust be conducted in accordance with the

applicable Florida Rules of Gvil Procedure, and these

proceedi ngs are privileged and confidential to the same extent

as court-ordered nediation. An arbitrator or judge may not

consider any infornmation or evidence arising fromthe

nedi ati on proceedi ng except in a proceeding to i npose

sanctions for failure to attend a nedi ati on sessi on. Persons

who are not parties to the dispute may not attend the

nedi ati on conference without the consent of all parties,

except for counsel for the parties and a corporate

representative designated by the association. Wen nedi ation

is attended by a quorum of the board, such nediation is not a

board neeting for purposes of notice and participation set

forth in s. 720.303. The division shall conduct the

proceedi ngs through the use of division nediators or refer the
32
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di sputes to private nedi ators who have been duly certified by

the division as provided in paragraph (c). The parties shal

share the costs of nediation equally, including the fee

charged by the nediator, if any, unless the parties agree

otherwise. If a division nediator is used, the division may

charge such fee as is necessary to pay expenses of the

nedi ation, including, but not limted to, the salary and

benefits of the nediator and any travel expenses incurred. The

petitioner shall initially file with the division upon filing
the disputes, a filing fee of $200, which shall be used to
defray the costs of the nediation. At the conclusion of the

nedi ation, the division shall charge to the parties, to be

shared equally unl ess otherw se agreed by the parties, such

further fees as are necessary to fully reinburse the division

for all expenses incurred in the nediation

(b) |If nediation as described in paragraph (a) is not

successful in resolving all issues between the parties, the

parties nay file the unresolved dispute in a court of

conpetent jurisdiction or elect to enter into binding or

nonbi nding arbitration pursuant to the procedures set forth in
s. 718.1255 and rul es adopted by the division, with the
arbitration proceeding to be conducted by a division

arbitrator or by a private arbitrator certified by the

division. If all parties do not agree to arbitration

proceedi ngs foll owing an unsuccessful nediation, any party nay

file the dispute in court. A final order resulting from

nonbi nding arbitration is final and enforceable in the courts

if a conplaint for trial de novo is not filed in a court of

conpetent jurisdiction within 30 days after entry of the

order.
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(c) The division shall develop a certification and

training programfor private nediators and private arbitrators

whi ch shall enphasi ze experi ence and expertise in the area of

t he operation of community associations. A nediator or

arbitrator shall be certified by the division only if he or

she has attended at |east 20 hours of training in nediation or

arbitration, as appropriate, and only if the applicant has

nedi ated or arbitrated at |east 10 di sputes involving

community associations within 5 years prior to the date of the

application, or has nediated or arbitrated 10 disputes in any

area within 5 years prior to the date of application and has

conpl eted 20 hours of training in comunity association

di sputes. In order to be certified by the division, any

nedi ator nust also be certified by the Florida Suprene Court.

The division may conduct the training and certification

programwi thin the division or nay contract with an outside

vendor to performthe training or certification. The expenses

of operating the training and certification and training

program shall be paid by the noneys and filing fees generated

by the arbitration of recall and el ection disputes and by the

nedi ati on of those disputes referred to in this subsection and

by the training fees. Initially, the Departnent of Business

and Professional Regul ation should seek sufficient funding to

cover the startup costs of establishing the certification and

trai ni ng program

(d) The nediation procedures provided by this

subsection may be used by a Florida corporation responsible

for the operation of a comunity in which the voting nenbers

are parcel owners or their representatives, in which

nenbership in the corporation is not a nmandatory condition of

34
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parcel ownership, or which is not authorized to i npose an

assessnent that nay becone a lien on the parcel

(3) The division shall devel op an education programto

assi st honeowners, associations, board nenbers, and nmanagers

i n understandi ng and i ncreasi ng awar eness of the operation of

honeowners' associ ati ons pursuant to chapter 720 and in

understandi ng the use of alternative dispute resol ution

techni ques in resolving disputes between parcel owners and

associ ati ons or between owners. Such education program may

i ncl ude the devel opnent of panphlets and other witten

i nstructional guides, the holding of classes and neetings by

di vi si on enpl oyees or outside vendors, as the division

determ nes, and the creati on and nmai nt enance of a website

containing instructional materials. The expenses of operating

t he education programshall be initially paid by the npneys

and filing fees generated by the arbitration of recall and

el ection disputes and by the nedi ati on of those disputes

referred to in this subsection. Ai—any—tire—after—the—fHHng
. F e o diet F Lo ot
to—a—di-spute—tunder—ss—726-301+726-312—the——court—ray—order
I I . ot o . I .
Section 9. Section 689.26, Florida Statutes, is
transferred, renunbered as section 720.401, Florida Statutes,

and anended to read:

720. 401 68926 Prospective purchasers subject to
associ ati on nenbershi p requirenent; disclosure required;
covenants; assessnments; contract cancell ati on verdabitity. - -

(1)(a) A prospective parcel owner in a comunity mnust
be presented a disclosure sutmmary before executing the
contract for sale. The disclosure summary nust be in a form
substantially sinmlar to the followi ng form

35
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DI SCLOSURE SUMVARY
FOR
(NAME OF COVMUNI TY)

1.  AS A PURCHASER OF PROPERTY IN THI'S COMMUNI TY, YOU
W LLEW-E—CWHEE-NOT)-BE OBLI GATED TO BE A MEMBER OF A
HOVEOWKERS ~ASSOC! ATI ON.

2. THERE HAVE BEEN OR WLL BE RECORDED RESTRI CTI VE
COVENANTS GOVERNI NG THE USE AND OCCUPANCY OF PROPERTI ES I N
TH'S COVMUNI TY.

3. YOU W LLEOWEE)—(W-EE—NOT)Y-BE OBLI GATED TO PAY
ASSESSMENTS TO THE ASSOCI ATI ON.  ASSESSMENTS MAY BE SUBJECT TO
PERI ODI C CHANGE. | F APPLI CABLE, THE CURRENT AMOUNT IS $
PER . YOU WLL ALSO BE OBLI GATED TO PAY ANY SPECI AL
ASSESSMENTS | MPOSED BY THE ASSOCI ATI ON.  SUCH SPECI AL
ASSESSMENTS MAY BE SUBJECT TO CHANGE. |F APPLI CABLE, THE
CURRENT AMOUNT |S $ PER .

4. YOU MAYEW-ER)—CWHEE—NOT)-BE OBLI GATED TO PAY
SPECI AL ASSESSMENTS TO THE RESPECTI VE MUNI Cl PALI TY, COUNTY, OR
SPECI AL DI STRICT. ALL ASSESSMENTS ARE SUBJECT TO PERI ODI C
CHANGE.

5.4~ YOUR FAI LURE TO PAY SPECI AL ASSESSMENTS OR
ASSESSMENTS LEVI ED BY A MANDATORY HOVEOWNERS ASSOCI ATl ON
COULD RESULT IN A LIEN ON YOUR PROPERTY.

6. 5~ THERE MAY BE(+S)—(+S-NOF)-AN OBLI GATI ON TO PAY
RENT OR LAND USE FEES FOR RECREATI ONAL OR OTHER COMMONLY USED
FACI LI TIES AS AN OBLI GATI ON OF MEMBERSHI P | N THE HOVEOANERS'
ASSOCI ATION. | F APPLI CABLE, THE CURRENT AMOUNT IS $ PER

. b bl aat ststd : :
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7.6- THE DEVELOPER MAY HAVE THE RI GHT TO AMEND THE
RESTRI CTl VE COVENANT S(-EAN—(-CANNCF—BE-AMENDED W THOUT THE
APPROVAL OF THE ASSOCI ATI ON MEMBERSHI P OR THE APPROVAL OF THE-
H—NO-MANDATORY-ASSECHATHON-EXH-STS-PARCEL  OANERS.

8. 7— THE STATEMENTS CONTAI NED IN TH' S DI SCLOSURE FORM
ARE ONLY SUMMARY | N NATURE, AND, AS A PROSPECTI VE PURCHASER,
YOU SHOULD REFER TO THE COVENANTS AND THE ASSOCI ATl ON
GOVERNI NG DOCUMENTS BEFORE PURCHASI NG PROPERTY.

9. 8~ THESE DOCUMENTS ARE El THER MATTERS OF PUBLIC
RECORD AND CAN BE OBTAI NED FROM THE RECORD OFFI CE | N THE
COUNTY WHERE THE PROPERTY | S LOCATED, OR ARE NOT RECORDED AND
CAN BE OBTAI NED FROM THE DEVELOPER.

DATE: PURCHASER:
PURCHASER:

The discl osure nust be supplied by the devel oper, or by the
parcel owner if the sale is by an owner that is not the

devel oper. Any contract or agreenent for sale shall refer to
and i ncorporate the disclosure summary and shall include, in
prom nent | anguage, a statenent that the potential buyer
shoul d not execute the contract or agreenment until they have
received and read the disclosure sunmary required by this
secti on.

(b) Each contract entered into for the sale of
property governed by covenants subject to disclosure required
by this section nmust contain in conspicuous type a clause that
st at es:

| F THE DI SCLOSURE SUMVARY REQUI RED BY SECTI ON

720. 401 68926, FLORI DA STATUTES, HAS NOT BEEN

PROVI DED TO THE PROSPECTI VE PURCHASER BEFORE
37

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2004 CS for SB 2984
315-2475B- 04

EXECUTI NG TH' S CONTRACT FOR SALE, THI S CONTRACT
I'S VO DABLE BY BUYER BY DELI VERI NG TO SELLER OR
SELLER S AGENT OR REPRESENTATI VE WRI TTEN NOTI CE
CF THE BUYER S | NTENTI ON TO CANCEL WTHI N 3
DAYS AFTER RECEI PT OF THE DI SCLOSURE SUMMARY OR
PRI OR TO CLOSI NG WH CHEVER OCCURS FI RST. ANY
PURPORTED WAl VER OF THI S VO DABI LI TY RI GHT HAS
NO EFFECT. BUYER S RIGHT TO VO D TH S CONTRACT
SHALL TERM NATE AT CLOSI NG

© 00 N o O WDN P
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(c) If the disclosure sunmary is not provided to a

=
N

prospective purchaser before the purchaser executes a contract

=
w

for the sale of property governed by covenants that are

=
N

subj ect to disclosure pursuant to this section, the purchaser

=
a1

may void the contract by delivering to the seller or the

=
(o))

seller's agent or representative witten notice canceling the

=
\l

contract within 3 days after receipt of the disclosure summry

=
o

or prior to closing, whichever occurs first. This right may

=
©

not be waived by the purchaser but ternminates at closing. A
I I F I . f
I . .  dabt I . ey I .
etosing—

(2) This section does not apply to any association

N N N NN
A WO N L O

regul at ed under chapter 718, chapter 719, chapter 721, or

N
ol

chapter 723 or to a subdivider registered under chapter 498;

N
o

and al so does not apply if disclosure regarding the
association is otherwi se nmade in connection with the

N N
o

requi renments of chapter 718, chapter 719, chapter 721, or
chapter 723.

W N
o ©

w
=
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Section 10. Section 689.265, Florida Statutes, is
transferred and renunbered as section 720.3086, Florida
Statutes, to read:

720. 3086 689265 Financial report.--1n a residential
subdi vision in which the owners of |ots or parcels nust pay
mandat ory nai nt enance or anenity fees to the subdivision
devel oper or to the owners of the commpn areas, recreationa
facilities, and other properties serving the lots or parcels,
t he devel oper or owner of such areas, facilities, or
properties shall make public, within 60 days follow ng the end
of each fiscal year, a conplete financial report of the
actual, total receipts of nmandatory mai ntenance or anmenity
fees received by it, and an item zed listing of the
expenditures made by it fromsuch fees, for that year. Such
report shall be nmade public by nmailing it to each lot or
parcel owner in the subdivision, by publishing it in a
publication regularly distributed within the subdivision, or
by posting it in prominent locations in the subdivision. This
section does not apply to anmpunts paid to honeowner
associ ati ons pursuant to chapter 617, chapter 718, chapter
719, chapter 721, or chapter 723, or to anounts paid to | oca
governnental entities, including special districts.

Section 11. Paragraphs (g) and (h) of subsection (2)
of section 498.025, Florida Statutes, are anended to read:

498. 025 Exenptions. --

(2) Except as provided in s. 498.022, the provisions
of this chapter do not apply to offers or dispositions of
interests in lots, parcels, or units contained in a recorded
subdi vision plat, or resulting fromthe subdivision of land in
accordance with applicable |ocal |and devel opnent | aws and
regul ations pursuant to part Il of chapter 163, including

39

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Florida Senate - 2004 CS for SB 2984
315-2475B- 04

| ots, parcels, units, or interest vested under such part, if
all of the follow ng conditions exist:

(g) The contract for purchase or |ease contains, and
t he subdi vider conplies with, the follow ng provisions:

1. The purchaser nust inspect the subdivided | and
prior to the execution of the contract or |ease.

2. The purchaser shall have an absolute right to
cancel the contract or |ease for any reason whatsoever for a
period of 7 business days followi ng the date on which the
contract or | ease was executed by the purchaser

3. In the event the purchaser elects to cancel within
the period provided, all funds or other property paid by the
purchaser shall be refunded wi thout penalty or obligation
within 20 days of the receipt of the notice of cancellation by
t he devel oper.

4. Al funds or property paid by the purchaser shal
be put in escrow until closing has occurred and the | ease or
deed has been recorded.

5. Unless otherwise tinely cancel ed, closing shal
occur within 180 days of the date of execution of the contract
by the purchaser.

6. Wen title is conveyed, said title shall be
conveyed by statutory warranty deed unencunbered by any |ien
or nortgage except for any first purchase noney nortgage given
by the purchaser and restrictions, covenants, or easenents of
record.

7. The subdivider presents to the purchaser the
di scl osure required by s. 720.401 s—689—26 prior to the
execution of the contract or |ease.

(h) The agreenent for deed contains, and the
subdi vi der conplies with, the foll owi ng provisions:

40
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1. The purchaser nust inspect the subdivided | and
prior to the execution of the agreenent for deed.

2. The purchaser shall have an absolute right to
cancel the agreenent for deed for any reason whatsoever for a
period of 7 business days followi ng the date on which the
agreenent for deed was executed by the purchaser

3. If the purchaser elects to cancel within the period
provided, all funds or other property paid by the purchaser
shal | be refunded without penalty or obligation within 20 days
after the receipt of the notice of cancellation by the
devel oper.

4. Al funds or fe+ property paid by the purchaser
shall be put in escrow until the agreenment for deed has been
recorded in the county in which the subdivision is |ocated.

5. Unless otherwise tinely cancel ed, the agreenent for
deed shall be recorded within 180 days after its execution by
t he purchaser.

6. Sale of lots in the subdivision shall be restricted
solely to residents of the state.

7. The underlying nortgage or other ancillary
docunents shall contain rel ease provisions for the individua
| ot purchased.

8. The subdivider presents to the purchaser the
di scl osure required by s. 720.401 s—689—=26 prior to the
execution of the agreenent for deed.

Section 12. Section 720.402, Florida Statutes, is
created to read

720. 402 Publication of fal se and m sl eadi ng

i nfornation. - -

(1) Any person who, in reasonable reliance upon any

material statenent or information that is false or m sl eading
41
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and published by or under authority fromthe devel oper in

advertising and pronotional materials, including, but not

limted to, a contract of purchaser, the declaration of

covenants, exhibits to a declaration of covenants, brochures,

and newspaper advertising, pays anything of value toward the

purchase of a parcel in a community located in this state has

a cause of action to rescind the contract or coll ect damages

fromthe devel oper for his or her |oss before the closing of

the transaction. After the closing of the transaction, the

purchaser has a cause of action agai nst the devel oper for

danmages under this section fromthe tinme of closing until 1

year after the date upon which the |last of the events

descri bed in paragraphs (a) through (d) occur

(a) The closing of the transaction;

(b) The issuance by the applicabl e governnent al

authority of a certificate of occupancy or other evidence of

sufficient conpletion of construction of the purchaser's

residence to allow | awful occupancy of the residence by the

purchaser. |In counties or nunicipalities in which certificates

of occupancy or other evidences of conpletion sufficient to

all ow | awful occupancy are not customarily issued, for the

purpose of this section, evidence of |awful occupancy shall be

deened to be given or issued upon the date that such | awful

occupancy of the residence may be all owed under prevailing

appl i cabl e | aws, ordi nances, or statutes;

(c) The conpletion by the devel oper of the commopbn

areas and such recreational facilities, whether or not the

sane are common areas, which the devel oper is obligated to

conpl ete or provide under the terns of the witten contract,

gover ni ng docunents, or witten agreenent for purchase or

| ease of the parcel; or
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(d) In the event there is not a witten contract or

agreenent for sale or | ease of the parcel, then the conpl etion

by the devel oper of the commbn areas and such recreationa

facilities, whether or not they are common areas, which the

devel oper woul d be obligated to conplete under any rule of |aw

applicable to the devel oper's obligation

Under no circunstances nay a cause of action created or

recogni zed under this section survive for a period of nore

than 5 years after the closing of the transaction.

(2) In any action for relief under this section, the

prevailing party nmay recover reasonable attorney's fees. A

devel oper may not expend association funds in the defense of

any suit under this section.

Section 13. Section 720.501, Florida Statutes, is
created to read

720.501 Warranties.--

(1)(a) The devel oper shall be deened to have granted

to the honeowners' association an inplied warranty of fitness

and nerchantability for the purposes or uses intended as

foll ows:
1. As to the common areas and inprovenents thereon, a

warranty for 3 years comencing with the conpletion of the

buil ding or inprovenent, or for 1 year after transfer of

control of the association fromthe devel oper to the nenbers

ot her than the devel oper, but in no event for nore than 5

years after conpletion of the building or inprovenent.

2. As to the personal property that is transferred

with or appurtenant to the commpn areas, a warranty that is

for the sane period as that provided by the manufacturer of
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t he personal property, comencing with the date of transfer of

t he conmon areas to the associ ation

(b) The statute of limtations for any actions in | aw

or equity which an association may have shall not begin to run

until the nenbers other than the devel oper have el ected a

majority of the nenbers of the board.

(2) The term"conpletion of a building or inprovenent”

neans issuance of a certificate of occupancy for the entire

buil ding or inprovenent, or the equival ent authorization

i ssued by the governnental body having jurisdiction, and in

jurisdictions where no certificate of occupancy or equival ent

authorization is issued it neans substantial conpletion of

construction, finishing, and equi pping of the building or

i mprovenent according to the plans and specifications.

(3) These warranties are conditioned upon routine

nmai nt enance bei ng perfornmed, unless the nmi ntenance is an

obligation of the devel oper or a devel oper-controlled

associ ati on.

(4) The warranties provided by this section shal

inure to the benefit of each owner and his or her successor

owners and to the benefit of the devel oper

(5) This section does not affect a honeowners

association as to which rights are established by transfer of

control and ownership rights of the compn areas fromthe

devel oper to the honeowners' association prior to Cctober 1,
2004.

(6) The warranties provided by this section may be

covered by an insured warranty programunderwitten by a

| icensed insurance conpany registered in this state, provided

that such warranty program neets the nini numrequirenents of

this chapter.
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Section 14. Subsection (1) of section 34.01, Florida
Statutes, is anended to read:

34.01 Jurisdiction of county court. --

(1) County courts shall have original jurisdiction

(a) In all msdeneanor cases not cogni zabl e by the
circuit courts;

(b) O all violations of rmrunicipal and county
ordi nances; and

(c) O all actions at lawin which the matter in
controversy does not exceed the sum of $15, 000, excl usive of
interest, costs, and attorney's fees, except those within the
exclusive jurisdiction of the circuit courts. The party
instituting any civil action, suit, or proceeding pursuant to
this paragraph where the anpbunt in controversy is in excess of
$5, 000 shall pay to the clerk of the county court the filing
fees and service charges in the sane anounts and in the sane
manner as provided in s. 28.241; and-

(d) O disputes occurring in the honmeowners
associ ations as described in s. 720.311(2)(a), which shall be
concurrent with jurisdiction of the circuit courts.

Section 15. Paragraph (a) of subsection (1) of section
316. 00825, Florida Statutes, is anended to read:

316. 00825 d osing and abandonnent of roads; optiona
conveyance to honeowners' association; traffic contro
jurisdiction.--

(1)(a) In addition to the authority provided in s.

336. 12, the governing body of the county nay abandon the roads
and rights-of-way dedicated in a recorded residential
subdi vi si on plat and si nultaneously convey the county's
interest in such roads, rights-of-way, and appurtenant
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drainage facilities to a honeowners' association for the
subdivision, if the follow ng conditions have been net:

1. The honeowners' association has requested the
abandonnent and conveyance in witing for the purpose of
converting the subdivision to a gated nei ghborhood with
restricted public access.

2. No fewer than four-fifths of the owners of record
of property located in the subdivision have consented in
writing to the abandonnent and si nult aneous conveyance to the
honeowner s' associ ation

3. The honeowners' association is both a corporation
not for profit organized and in good standi ng under chapter
617, and a "homeowners' association"” as defined in s.

720. 301(8) s—726-36{#Aw th the power to |l evy and coll ect
assessnents for routine and periodic nmajor naintenance and
operation of street |ighting, drainage, sidewal ks, and
pavenent in the subdivision

4. The honeowners' association has entered into and
execut ed such agreenents, covenants, warranties, and other
i nstrunents; has provided, or has provided assurance of, such
funds, reserve funds, and fundi ng sources; and has satisfied
such other requirenents and conditions as may be established
or inposed by the county with respect to the ongoing
operation, maintenance, and repair and the periodic
reconstruction or replacenent of the roads, drainage, street
lighting, and sidewal ks in the subdivision after the
abandonnent by the county.

Section 16. Subsection (2) of section 558.002, Florida
Statutes, is anended to read:

558.002 Definitions.--As used in this act, the term
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1 (2) "Association" has the sane neaning as in s.

2| 718.103(2), s. 719.103(2), s. 720.301(8)s—720-301(#, or s.
3| 723. 025.

4 Section 17. The Division of Statutory Revision is

5] requested to designate sections 720.301-720.312, Florida

6| Statutes, as part | of chapter 720, Florida Statutes; to

7 | designate sections 720.401 and 720.402, Florida Statutes, as
8| part Il of chapter 720, Florida Statutes, and entitle that

9| part "DI SCLOSURE PRI OR TO SALE OF RESI DENTI AL PARCELS"; and to
10 | designate section 720.501, Florida Statutes, as part |Il of
11 | chapter 720, Florida Statutes, and entitle that part "Rl GHTS
12 | AND OBLI GATI ONS OF DEVELOPERS. "

13 Section 18. This act shall take effect COctober 1,

14 | 2004.

15

16
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 2984

The conmttee substitute amends the definition of the term
"menber” in s, 720.301, F,S.. It provides a limtation for the
enforcenent of deed restrictions In honeowners' associ ations
of 15 or fewer parcel owners, It anmends the parcel owner's
r|8ht to speak and open neeting provisions of s. .

72 .302(2)Pb), F.S., for board neetings, and for association
meet i ngs under s. 720.302(2 (dL, F.S. It deletes the
requirenent in s. 720.311(3), F.S., that the Departnment of

Busi ness and Professional Regul ation seek funding to cover the
startup costs of the education, nediation, and arbitration
progr ans.

The committee substitute anends s. 720.3055, F.S., to apply
the conpetitive bidding requirenents to contracts entered into
after Cctober 1, 2004, “instead of July 1, 2004. It also
anends s, 720.3b55,_F.S., to require a witten request to
speak before a neeting. It amends the disclosure requirenents
ins. 720.401, F.S., and nmakes conforning anendnents to ss.
720.3086 and 498. 025, F.S.
The comittee substitute anmends the provisions of s. 720.501
.S., to delete the inplied warranties relating to
contractors, all subcontractors, and suppliers. It also
anends the provision relating to insured warranty prograns,
and provides that the provisions of this section do _not apply
to associ ations that are nmenber-controll ed before COctober 1,
2004, instead of July 1, 2004. The comrittee substitute
extends the effective date of the bill fromJuly 1, 2004, to

Cctober 1, 2004.
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