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SENATE AMENDVENT
Bill No. CS for SB 3046
Amendment No. ~ Barcode 080616

CHAMBER ACTI ON
Senat e House

2/ A 2R
04/ 26/ 2004 05: 38 PM

Senat or Bennett mnoved the foll owi ng amendment :

Senate Amendnent (with title anendnent)
On page 5, line 4, through page 16, line 3, delete

t hose |ines

and insert:

Section 4. Section 558.004, Florida Statutes, is
amended to read:

558.004 Notice and opportunity to repair.--

(1) In actions brought alleging a agarnst—a

retated—to—an—aHeged constructi on defect, the claimant shall
at | east no—tater—than 60 days before filing an action

involving a single-famly hone, an association representing 20

or fewer residential parcels, a nmanufactured or nodul ar _hone,

duplex, triplex, or quadruplex, or at least 120 days before

filing an action involving an associ ati on representi ng nore

than 20 residential parcels, serve witten notice of claimon

the contractor, subcontractor, supplier, or design

prof essional, as applicable, which notice shall refer to this
1
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chapter. If the construction defect claimarises fromwork

performed under _a contract, the witten notice of claimnust

be served on the person with whomthe claimant contracted. The

notice of claimmnust describe the claimin reasonabl e detai
sufficient to determne the general nature of each all eged

construction defect and a description of the danage or | oss

resulting fromthe defect, if known. The clai mant shal
endeavor to serve the notice of claimwithin 15 days after

di scovery of an alleged defect, but the failure to serve
notice of claimw thin 15 days does not bar the filing of an

action, subject to s. 558.003. This subsection does not

preclude a claimant fromfiling an action sooner than 60 days,

or 120 days as applicable, after service of witten notice as

expressly provided in subsection (6). subsection (7)., or

subsection (8).

(2) Wthin 30 5business days after recei pt serviee of
the notice of clai m—the—contractor—subcontractor—suppH-ers
or—design—professional—may—+nspeet involving a single-fanily

hone, an association representing 20 or fewer residentia

parcel s, a nmanufactured or nodul ar hone, duplex, triplex, or

quadrupl ex, or within 50 days after receipt of the notice of

claiminvol ving an _associ ation representing nore than 20

residential parcels, the person receiving the notice of claim

under _subsection (1) is entitled to performa reasonabl e

i nspection of the dwelling or of each unit subject to the

claimto assess each alleged construction defect. An

association's right to access property for either maintenance

or repair includes the authority to grant access for the

i nspection. The clainmant shall provide the person receiving

the notice under subsection (1) and such person's eentractoer—

I , et . : . I .
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contractors or agents reasonabl e access to the dwel ling during
norrmal wor ki ng hours to inspect the dwelling to determne the
nature and cause of each alleged construction defect and the

nature and extent of any repairs or replacenents necessary to

renedy each defect. The person receiving notice under

subsection (1) shall reasonably coordinate the timng and

nanner of any and all inspections with the clainmant to

mni m ze the nunber of inspections. The inspection nay include

destructive testing by mutual agreement under the follow ng

reasonabl e terns and conditions:

(a) If the person receiving notice under subsection

1) determnes that destructive testing is necessary to

determ ne the nature and cause of the alleged defects, the

person shall notify the claimant in witinag.

(b) The notice shall describe the destructive testing

to be perforned, the person selected to do the testing, the

estinmated antici pated danage and repairs to the dwelling

resulting fromthe testing, the estinmated anount of tine

necessary for the testing and to conplete the repairs, and the

financial responsibility offered for covering the costs of

repairs
(c) If the clainmant pronptly objects to the person

selected to performthe destructive testing, the person

recei ving notice under subsection (1) shall provide the

claimant with a list of three qualified persons fromwhich the

clai mant may sel ect one person to performthe testing. The

person selected to performthe testing shall operate as an

agent or subcontractor of the person receiving notice under

subsection (1) and shall communicate with, submt any reports

to, and be solely responsible to the person receiving notice.

(d) The testing shall be done at a nutually agreeabl e
3
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tine.

(e) The clainmant or a representative of the clai nant

nay be present to observe the destructive testing.

(f) The destructive testing shall not render the

dwel | i ng uni nhabi t abl e.

In the event the clainmant fails or refuses to agree to

destructive testing, the claimant has no claimfor damages

whi ch coul d have been avoided or mtigated had destructive

testing been allowed when requested and had a feasibl e renedy

been pronptly i npl enent ed.

(3) Wthin 10 days after receipt service of the notice

of claiminvolving a single-famly hone, an associ ati on

representing 20 or fewer residential parcels, manufactured or

nodul ar _hone, duplex, triplex, or gquadruplex, or within 30

days after receipt of the notice of claiminvolving an

association representing nore than 20 residential parcels, the

person receiving the notice under subsection (1) may

must forward a copy of the notice of claimto each contractor

subcontractor, supplier, or design professional whomit
reasonably believes is responsible for each defect specified
in the notice of claimand shall note the specific defect for

4
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which it believes the particular contractor, subcontractor

supplier, or design professional is responsible. Each such

contractor, subcontractor, supplier, and design professiona
may i nspect the dwelling as provided in subsection (2) wthin
busi : _ E ol e,
(4) Wthin 15 5-business days after receiving a copy

of the notice of claimpursuant to subsection (3) involving a

single-fanmly hone, an association representing 20 or fewer

residential parcels, manufactured or nodul ar _hone, dupl ex,

triplex, or gquadruplex, or within 30 days after receipt of the

copy of the notice of claiminvolving an associ ati on

representing nore than 20 residential parcels, the contractor

subcontractor, supplier, or design professional nmust serve a
witten response to the person ecoentractor—subecontractor—
stppH-er—or—design—professionat who forwarded served a copy
of the notice of claim The witten response shall include a
report, if any, of the scope of any inspection of the

dwel ling, the findings and results of the inspection, a

statenment of whether the contractor, subcontractor, supplier

or design professional is willing to nake repairs to the
dwel I i ng or whet her such he—er—she—disputes—the claimis
di sputed, a description of any repairs they are he—er—she—+s
willing to make to renedy the all eged constructi on defect, and
a tinetable for the conpletion of such repairs.

(5 Wthin 45 25 days after receiving the notice of

claiminvolving a single-famly hone, an associ ati on

representing |l ess than 20 residential parcels, manufactured or

nodul ar _hone, duplex, triplex, or quadruplex, or within 75

days after receipt of a copy of the notice of claiminvolving

an_associ ation representing nore than 20 residential parcels,

the person who received notice under subsection (1) eaeh
5
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must serve a witten response to the claimant. The response

shall be served to the attention of the person who signed the

notice of claim unless otherwi se designated in the notice of

claim The witten response nmust provide:

(a) Awitten offer to remedy the all eged construction
defect at no cost to the clai mant, +retudi-rg—a—repert—et—the

i he on—t-he—f-ndi I f oy
thspeetion- a detail ed description of the proposed repairs
necessary to renedy the defect, and a tinetable for the
conpl eti on of such repairs;

(b) Awitten offer to conprom se and settle the claim
by nonetary paynent that will not obligate the person's
insurer and a tinetable for maki ng paynent te—be—pai-a—wthin
30—days—after—the—ectarrant—s—acceptance—of—the—offer, or

(c) Awitten offer to conprom se and settle the claim

by a conbination of repairs and nonetary paynent, that will

not obligate a person's insurer, that includes a detailed

description of the proposed repairs and a tinetable for the

conpl etion of such repairs and naki hg paynent:

(d)feyr A witten statenent that the person eoentractor—
subeontractor—supptH-er—or—destgr—professienal di sputes the
claimand will not renedy the defect or comprom se and settle

the claim_or—

(e) Awitten statenent that a nonetary paynent,

including insurance proceeds, if any. will be determ ned by

the person's insurer within 30 days after notification to the

insurer by neans of forwarding the claim which notification

shall occur at the sane tine the claimant is notified of this

settl enent option, which the clainant can accept or reject. A

Witten statenent under this paragraph nmay al so include an
6
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of fer under paragraph (c), but the offer shall be conti ngent

upon the clainmant al so accepting the determ nation of the

insurer whether to make any nonetary payment, in addition

thereto. If the insurer for the person receiving the claim

nmakes no response within the 30 days follow ng notification

then the claimant shall be deened to have net all conditions

precedent to commenci ng _an acti on.

(6)tA- |If the person receiving a notice of claim

pursuant to subsection (1) eentracter—subecontractor -
suppH-er—er—destgr—professional di sputes the claimand will

nei ther remedy the defect nor conprom se and settle the claim

or does not respond to the claimant's notice of claimwithin
the time provided in subsection (5), the clainmant may, w thout
further notice, proceed with an action against that person the
for the claimdescribed in the notice of claim Nothing in

this chapter shall be construed to preclude a partia

settl enent or conprom se of the claimas agreed to by the

parties and, in that event, the clainmant may, w thout further

notice, proceed with an action on the unresol ved portions of

the claim

(7)8r A claimant who receives rejeets a tinely
7
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settlement offer nust accept or reject the offer wade by
servi ng the—contractor—subeontractor—suppH-er—or—destgn
professional—must—serve witten notice of such acceptance or
rej ection on the person naking the offer eentracter-
subeonrttractor—suppH-er—er—destgn—professienral within 45
tays—otr 45 days fer—an—asseetration- after receiving service

of the settlenent offer. If a clainant initiates an action

without first accepting or rejecting the offer, the court

shall abate the action upon tinely notion until the clai nant

conplies with this subsection. Fhe—etatrant—s—rejeetion—rust
. I I e ] . " .

(8)¢9y If the clainmant tinely and properly accepts the

offer to repair an alleged construction defect, the clai mant

shall provide the offeror and the offeror's agents reasonabl e

access to the claimant's dwel ling during nornmal working hours

to performthe repair by the agreed-upon tinetable as stated

in the offer. |f the offeror ef—a—coentractor—subeontractor;
Her . : . I I ,

subeont+ractor—suppH-er—er—destgn—professtonal does not nake

the paynent or repair the defect within the agreed time and in

t he agreed nmanner, except for reasonabl e del ays beyond the

control of the offeror, including, but not limted to, weather

conditions, delivery of materials, claimant's actions, or

i ssuance of any required pernmits, the claimant nay, without

further notice, proceed with an action agai nst the of feror

based upon eentractor—subeontractor—suppH-er—or—design

proftessional—For the claimin the notice of claim If the
8
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of f eror a—elatrart—accepts—a—contractor—S—subeonrt+racter—S,

stubeontractor—supptH-er—or—design—professioena nakes paynent

or repairs the defect within the agreed tinme and in the agreed

manner, the claimant is barred from proceeding with an action

professionat for the claimdescribed in the notice of claimor

as otherwi se provided in the accepted settl enment offer.

However— This section does not prohibit or Iimt the clainmant

from maki ng any necessary energency repairs to the dwelling as

are required to protect the health, safety, and welfare of the

claimant. In addition, any the offer or failure to offer under

subsection (5) ef—a—eentracter—subeentractor—suppHer—or
dest-gh—professionat to renedy an all eged constructi on def ect

or to conprom se and settle the claimby nonetary paynent does

not constitute an admssion of liability with respect to the

defect, and shall not be adm ssible in an action brought under

this chapter.

(10) 32y Aclainmant's nailing of the witten notice of

cl ai munder subsection (1) tolls the applicable statute of
9
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limtations relating to any person covered by this chapter and

any bond surety until the later of:

(a) Nonety Sxty days, or 120 days, as applicable,
after receipt of the—eentracter—subeontracter—supptH-er—or
destgh—professi-onal—recetves the notice of claimpursuant to

subsection (1); or

(b) Thirty days after the end of the repair period or

paynent period stated in the offer, if the clai mrant has

accepted the offer. By stipulation of the parties, the period
may be extended and the statute of limtations is tolled
during the extension.

(11) 343y The procedures in this chapter seeti+on apply
to each all eged constructi on defect. However, a clainant may
include multiple defects in one notice of claim The initial

list of construction defects may be amended by the claimant to

identify additional or new construction defects as they becone

known to the claimant. The court shall allow the action to

proceed to trial only as to all eged construction defects that

were noticed and for which the clainmant has conplied with this

chapter and as to construction defects reasonably related to,

or caused by, the construction defects previously noticed.

Not hing in this subsection shall preclude subsequent or

further actions.
(12) 34y This chapter does Seeti-enrs—558—664-558-—063—o6f
thi-s—act—do not:

(a) Bar or limt any rights, including the right of
specific performance to the extent such right woul d be
avail able in the absence of this act, any causes of action, or
any theories on which liability may be based, except as
specifically provided in this chapter aet;

(b) Bar or limt any defense, or create any new

10
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def ense, except as specifically provided in this chapter aet;
or

(c) Ceate any new rights, causes of action, or
theories on which liability may be based.

(13) This section does not relieve the person

receiving notice of claimunder subsection (1) from conplying

with all contractual provisions of any liability insurance

policy as a condition precedent to coverage for any cl aim

under _this section. However, notw thstanding the foregoing or

any contractual provision, the providing of a copy of the

notice to the person's insurer, if applicable, does not

constitute a claimfor insurance purposes. This section does

not inpair technical notice provisions or requirenents of the

liability policy or alter, anend, or change existing Florida

law relating to rights between insureds and insurers except as

ot herwi se specifically provi ded herein.

(14) 35 To the extent that an arbitration clause in a
contract for the sale, design, construction, or renodeling of
a dwelling conflicts with this section, this section shal
control

(15) WUpon request, the clainmant _and the person

receiving notice pursuant to subsection (1) shall have a

nutual duty to exchange all avail abl e di scoverabl e evi dence

relating to the construction defects. including, but not

limted to, expert reports, photographs, infornation received

under subsection (4), and videotapes, if any. In the event of

subsequent litigation, any party who failed to provide such

evi dence shall be subject to such sanctions as the court may

i npose for a discovery violation. Expert reports exchanged

between the parties nmay not be used in _any subsequent

litigation for any purpose, unless the expert, or a person
11
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affiliated with the expert, testifies as a witness or the

report is used or relied upon by an expert who testifies on

behalf of the party for whomthe report was prepared.

Section 5. Section 558.005, Florida Statutes, is

anended to read:

558. 005 Contract ef—sater provisions; application.--

(1) Except as otherwi se provided in subsections (3)

and (4), the provisions of this chapter shall control every

contract for the design, construction, or renodeling of a

dwelling entered into on or after July 1, 2004, which contains

the notice as set forth in subsection (2) and is conspi cuously

set forth in capitalized | etters Uper—enrterthrgthRto—a—contract

(2) The notice required by subsection (1) nmust be in

substantially the follow ng form

CHAPTER 558 NOTICE OF A M

CHAPTER 558, FLOR DA STATUTES AW CONTAI NS | MPORTANT
REQU REMENTS YQU MUST FOLLOW BEFCRE YQU MAY BRI NG ANY LEGAL

FOR AN ALLEGED CONSTRUCTI ON DEFECT IN YOUR HOVE. SI XTY DAYS
BEFORE YQU BRI NG ANY LEGAL ACTI ON AHEYEIREHAWYU, YOU MUST

12
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DELI VER TO THE OTHER PARTY TO TH S CONTRACT GoNFRACTER-
SUBCONTRACTER—SUPPHHER—CER-PESHEN-PREFESSHaNAE A WRI TTEN
NOTI CE REFERRI NG TO CHAPTER 558 OF ANY CONSTRUCTI ON CONDI TI ONS
YOU ALLECGE ARE DEFECTI VE AND PROVI DE SUCH PERSON ¥&dR

PREFESSHENAES THE OPPORTUNI TY TO | NSPECT THE ALLEGED
CONSTRUCTI ON DEFECTS AND TO CONSI DER MAKI NG MAKE AN OFFER TO

REPAI R OR PAY FOR THE ALLEGED CONSTRUCTI ON DEFECTS. YQU ARE
NOT OBLI GATED TO ACCEPT ANY OFFER WH CH MAY BE MADE BY—THHE

PREFESSHENAES.  THERE ARE STRI CT DEADLI NES AND PROCEDURES UNDER
TH S FLORI DA LAWWAH CH MJST BE MET AND FO LONED TO PROTECT

YOUR | NTERESTS.

(3) After receipt of the initial notice of claim a

clai mant _and the person receiving notice under s. 558.004(1)

may, by witten nmutual agreenent, alter the procedure for the

notice of claimprocess described in this chapter

(4) This chapter applies to all actions accruing on or

after July 1, 2004, and all actions commenced on or after such

date, regardl ess of the date of sale, issuance of a

certificate of occupancy or its equival ent, or substantial

conpl etion of the dwelling. Notwi thstanding the notice

requirenents of this section for contracts entered into on or

after July 1, 2004, this chapter applies to all actions

accruing before July 1, 2004, but not yet commenced as of July

1, 2004, and failure to include the notice requirenents of

this section in a contract entered into prior to July 1, 2004,

does not operate to bar the procedures of this chapter from

applving to all such actions.

Section 6. |f any provision of this act or the

application thereof to any person or circunstance is held
13
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invalid, the invalidity does not affect other provisions or

applications of this act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 7. This act shall take effect July 1, 2004.

TI' TLE AMENDMENT

And the title is amended as foll ows:

On page 1, lines 10 through 27, delete those |ines

and insert:
amending s. 558.004, F.S.; revising
requi renents, procedures, criteria, and
limtations in provisions relating to notice
and opportunity to repair construction defects
in certain structures; providing requirenents
and procedures for making, accepting, or
rejecting settlenent offers; providing for
consequences of certain actions relating to
settlement offers; specifying |legal obligation
to nake certain repairs or nonetary payments
under certain circunstances; providing a nmutua
duty to exchange certain di scoverabl e evidence
providing requirements and linitations;
amendi ng s. 558.005, F.S.; revising certain
contract content provisions; providing a notice
form providing application; providing

severability; providing an effective date.

14
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