Florida Senate - 2004 CS for CS for SB 368

By the Committees on Finance and Taxation; Health, Aging, and
Long- Term Care; and Senator Constantine

314-1688-04

1 A bill to be entitled

2 An act relating to environnental health;

3 creating s. 381.0069, F.S.; providing for the
4 regul ati on of portable restroom contracti ng;

5 providing definitions; requiring a portable

6 restroomcontractor to apply for registration
7 with the Departnent of Health; providing

8 requirements for registration, including an

9 exam nation; providing for admnistration

10 provi di ng rul emaki ng authority; providing for
11 renewal of registration, including continuing
12 education; providing for certification of

13 partnershi ps and corporations; providing

14 grounds for suspension or revocation of

15 regi stration; providing fees; providing

16 penal ti es and prohibitions; anending s.

17 381.0061, F.S.; authorizing inposition of an
18 admnistrative fine for violation of portable
19 restroomcontracting requirenents; anendi ng s.
20 381. 0065, F.S.; specifying the departnent's
21 powers and duties with respect to the
22 regul ation of portable restroomfacilities and
23 t he conpani es that provide and service them
24 aut hori zing the departnent to enter the
25 busi ness preni ses of any portable restroom
26 contractor for conpliance determnination and
27 enforcenent; authorizing i ssuance of a citation
28 for violation of portable restroomcontracting
29 requi rements which may contain an order of
30 correction or a fine; anmending s. 381. 0066,
31 F.S.; authorizing the continuation of pernit
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fees for systemconstruction pernits for onsite
sewage treatnent and di sposal systens;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 381.0069, Florida Statutes, is
created to read

381.0069 Portable restroomcontracting.--

(1) DEFINITIONS.--As used in this section, the term

(a) "Departnent" neans the Departnent of Health.

(b) "Portable restroom neans any hol di ng tank

portable toilet, nobile restroomtrailer, nobile shower

trailer, or portable restroomfacility intended for use on a

per manent or nonpernmanent basis, including any such facility

pl aced at a construction site when workers are present.

(c) "Portable restroomcontractor" neans a portable

restroom contractor who has knowl edge of state health code | aw

and rul es and has the experience, know edge, and skills to

handl e, deliver, and pick up sanitary portable restroons, to

install, safely handle, and maintain portabl e hol di ng tanks,

and to handle, transport, and di spose of donestic portable

restroom and portabl e hol di ng tank wast ewat er
(2) REGQ STRATI ON REQUI RED. - - A person nmay not hol d
hi nsel f or herself out as a portable restroomcontractor in

this state unless he or she is registered by the departnent in

accordance with this section. However, this section does not

prohi bit any person licensed pursuant to s. 489.105(3)(m or

part |1l of chapter 489 fromengaging in the profession for

which he or she is licensed. This section does not apply to an
entity defined in s. 403.70605(4) (b).
2
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(3) ADM NI STRATI ON OF SECTI ON; REGQ STRATI ON
QUALI FI CATI ONS; EXAM NATI ON. - -
(a) Each person desiring to be registered pursuant to

this section shall apply to the departnent in witing upon

forns prepared and furni shed by the departnent.

(b) The departnent shall administer, coordinate, and

enforce the provisions of this section, administer the

exam nation for applicants, and be responsible for the

granting of certificates of registration to qualified persons.

(c) The departnent shall adopt rules pursuant to ss.
120.536(1) and 120.54 to adninister this section that
establish ethical standards of practice, requirenents for

registering as a contractor, requirenents for obtaining an

initial or renewal certificate of registration, disciplinary

gui deli nes, and requirenents for the certification of

partnershi ps and corporations. The departnent nay anend or

repeal the rules in accordance with chapter 120.

(d) To be eligible for registration by the departnent

as a portable restroomcontractor, the applicant shall:

1. Be of good noral character. |In considering good

noral character, the departnent may consider any matter that

has a substantial connection between the good noral character

of the applicant and the professional responsibilities of a

regi stered contractor, including, but not linmted to, the

applicant's being convicted or found guilty of, or entering a

pl ea of nolo contendere to, regardless of adjudication, a

crinme in any jurisdiction that directly relates to the

practice of contracting or the ability to practice contracting

and previous disciplinary action involving portable restroom

contracting for which all judicial review have been

conpl et ed
3
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2. Pass an exam nation approved by the depart nent

whi ch denpnstrates that the applicant has a fundanent al

know edge of the state laws relating to the installation

nmai nt enance, and wast ewat er di sposal of portable restroons,

portabl e sinks, and portabl e hol di ng tanks.

3. Be at least 18 years of age.

4, Have a total of at least 3 years of active

experience serving an apprenticeship as a skilled worker under

t he supervision and control of a registered portable restroom

contractor. Related work experience or educational experience

may be substituted for no nore than 2 years of active

contracti ng experience. Each 30 hours of coursework approved

by the departnent shall be substituted for 6 nonths of work

experience. Qut-of-state work experi ence shall be accepted on

a year-for-year basis for any applicant who denonstrates that

he or she holds a current license issued by another state for

portabl e restroom contracti ng which was i ssued upon

satisfactory conpletion of an exam nati on and conti nui ng

educati on courses that are equivalent to the requirenents in

this state. Individuals froma state with no state

certification who have successfully conpleted a witten

exam nati on provided by the Portable Sanitati on Associ ation

International shall only be required to take the witten

portion of the exam nation that includes state health code | aw

and rul es. For purposes of this section, an equival ent

exam nation nust include the topics of state health code | aw

and rul es applicable to portable restroonms and t he know edge

required to handl e, deliver, and pick up sanitary portable

restroons; to install, handle, and maintain portable holding

tanks; and to handle, transport, and di spose of donestic

portabl e restroom and portable holding tank wastewater. A
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person enpl oyed by and under the supervision of such an

out-of-state licensed contractor shall be granted up to 2

years of related work experience

5. Have not had a registration revoked the effective

date of which was less than 5 years before the application

(e) The departnent shall provide each applicant for

registration pursuant to this section with a copy of this

section and any rul es adopted under this section. The

departnment may al so prepare and di sseni nate such ot her

mat eri al and questionnaires as it deens necessary to

effectuate the registration provisions of this section.

(f) Any person who was enployed 1 or nore years in

this state by a portable restroomservice holding a pernit

i ssued by the departnent on or before Cctober 1, 2004, has

until Cctober 1, 2005, to be registered by the departnent in

accordance with this section and nmay continue to perform

portabl e restroomcontracting services until that tine. Such

persons are exenpt until October 1, 2005, fromthe 3 years

active work experience requirenent of subparagraph (d)A4.
(4) REG STRATI ON RENEWAL. - -
(a) The departnent shall prescribe by rule the nethod

for approval of continuing education courses and for renewal

of annual registration, for reverting to inactive status for

late filing of renewal applications, for allowi ng contractors

to hold their registration in inactive status for a specified

period, and for reactivating registrations. At a m ni mum

annual renewal shall include continuing education requirenents

of not less than 6 classroom hours annually for portable

restroom contractors.

(b) Certificates of registration shall becone inactive

when a renewal application is not filed in a tinely nmanner. A
5
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certificate that has becone inactive nmay be reactivated under

this section by application to the departnent. A registered

contractor may apply to the departnent for voluntary inactive

status at any tine during the period of registration
(5) CERTIFI CATI ON OF PARTNERSHI PS AND CORPORATI ONS. - -
(a) The practice of or the offer to practice portable

restroomcontracting services by registrants through a parent

corporation, corporation, subsidiary of a corporation, or

partnership offering portable restroomcontracting services to

the public through registrants under this section as agents,

enpl oyers, officers, or partners is pernitted if one or nore

of the principal officers of the corporation or one or nore

partners of the partnership and all personnel of the

corporation or partnership who act on its behalf as portable

restroomcontractors in this state are regi stered as provi ded

by this section and if the corporation or partnership has been

i ssued a certificate of authorization by the departnent as

provided in this subsection. An agent of the corporation nmay

be a manager of the corporation only when no officers of the

corporation reside in the State of Florida. In this case, the

corporation nust provide a notarized letter of authorization

for one or nore nmanagers to act as the agent and registered

contractor on behalf of all matters of the corporation. This

aut hori zati on nust provide the |ist of nanes and addresses of

all officers and include a statenent that it in no way renoves

any responsibility fromthe officers of the corporation. A

regi stered contractor may not be the sole qualifying

contractor for nore than one business that requests a

certificate of authorization. A business organization that

|l oses its qualifying contractor has 60 days followi ng the date

the qualifier termnates his or her affiliation within which
6
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to obtain another qualifying contractor. During this period,

t he busi ness organi zati on nmay conpl ete any existing contract

or continuing contract but nmay not undertake any new contract.

This period may be extended once by the departnent for an

addi ti onal 60 days upon a showi ng of good cause. This

subsection may not be construed to nean that a certificate of

registration to practice portable restroomcontracti ng nust be

held by a corporation. A corporation or partnership is not

relieved of responsibility for the conduct or acts of its

agents, enployees, or officers by reason of its conpliance

with this subsection, and an individual practicing portable

restroomcontracting is not relieved of responsibility for

prof essi onal services perforned by reason of his or her

enpl oynent or relationship with a corporation or partnership.

(b) For the purposes of this subsection, a certificate

of authorization shall be required for a corporation, a

partnership, an association, or a person practicing under a

fictitious nane when offering portable restroomcontracting

services to the public, except that when an individual is

practicing portable restroomcontracting in his or her own

gi ven nane, he or she is not required to register under this

subsecti on.
(c) Each certification of authorization shall be

renewed every 2 years. Each partnership and corporation

certified under this subsection shall notify the departnent

within 1 nonth after any change in the infornmati on contained

in the application upon which the certification is based.

(d) Disciplinary action against a corporation or

partnership shall be adnministered in the sane manner and on

the sanme grounds as disciplinary action against a registered

portabl e restroom contractor
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(e) When a certificate of authorization has been

revoked, any person authorized by law to provide portable

restroomcontracting services may not use the nane or

fictitious nane of the entity whose certificate was revoked or

any other identifiers for the entity, including tel ephone

nunbers, advertisenents, or | o0gos.
(6) SUSPENSI ON OR REVOCATI ON OF REQ STRATION. -- A
certificate of registration may be suspended or revoked upon a

showi ng that the registrant has commtted any of the

fol | owi ng:
(a) Violated any provision of this part;

(b) Violated any lawful order or rule rendered or

adopt ed by the departnent;

(c) OCbtained his or her registration or any other

order, ruling, or authorization by neans of fraud,

m srepresentation, or conceal nent of material facts; or

(d) Been found guilty of one or nore violations of
this part, s. 381.0065, s. 386.041, or any rul e adopted
pursuant to those | aws.

(7) FEES; ESTABLI SHVENT. - -

(a) The departnent shall, by rule, establish fees as

foll ows:
1. For registration as a portable restroom contractor

a. Application and exam nation fee: not |ess than $25

nor nore than $75.

b. Initial registration fee: not |ess than $50 nor
nmore than $100.
c. Renewal of registration fee: not |less than $50 nor
nmore than $100.
2. For certification of a partnership or corporation
not | ess than $100 nor nore than $250.
8
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(b) Fees established pursuant to paragraph (a) shal

be based on the actual costs incurred by the departnent in

carrying out its registration and other rel ated

responsibilities under this section.
(8) PENALTIES AND PRCHI BI Tl ONS. - -
(a) A person who violates any provision of this

section conmits a nisdeneanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083.
(b) The departnent may deny a registration

aut hori zation, or registration renewal if it deternines that

an applicant does not neet all requirenments of this section or

has violated any provision of this section or if there is any

outstandi ng adnm ni strative penalty with the departnent in

which the penalty is final agency action and all judicial

reviews are exhausted. Any applicant aggrieved by such deni al

is entitled to a hearing, after reasonabl e notice thereof,

upon filing a witten request for such hearing in accordance
wi th chapter 120.

Section 2. Subsection (1) of section 381.0061, Florida
Statutes, is anended to read:

381. 0061 Adnministrative fines.--

(1) In addition to any administrative action

aut hori zed by chapter 120 or by other |aw, the departnent nay
i npose a fine, which shall not exceed $500 for each violation
for a violation of s. 381.006(16), s. 381.0065, s. 381.0066,
s. 381.0069,s. 381.0072, or part Ill of chapter 489, for a
violation of any rule adopted under this chapter, or for a

violation of any of the provisions of chapter 386. Notice of
intent to inpose such fine shall be given by the departnent to
the alleged violator. Each day that a violation continues nay
constitute a separate violation

9
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Section 3. Paragraph (m of subsection (3) and
subsection (5) of section 381.0065, Florida Statutes, are
amended to read:

381.0065 Onsite sewage treatnent and di sposal systens;
regul ation. --

(3) DUTIES AND PONERS OF THE DEPARTMENT OF
HEALTH. - - The departnent shall:

(m Regulate the use of portable restroons, nobhile

restroons, nohbile shower trailers, and Permt—and—inspect
portabl e or stationary tempotary—teitet—services—and hol di ng
tanks; regulate, permt, and inspect the conpanies that
provide and service such facilities; —The—departrent—shatt+
reviewappHeatioensperform site eval uations; ;-and issue
permts for the temporary use of stationary hol ding tanksy
. o L . ’ I |
it I . odf
basi-s—inetud et I I

construecti-on—sttes—when—workers—are—present. The depart nent
may specify standards for the construction, nmintenance, use,
and operation of any such facility fer—tenporary—tuse.

(5) ENFORCEMENT; RIGHT OF ENTRY; ClI TATI ONS. - -

(a) Departnent personnel who have reason to believe

nonconpl i ance exi sts;-may, at any reasonable tine, enter the
prem ses permtted under ss. 381. 0065-381. 0066, o+ the

busi ness prenises of any septic tank contractor or master
septic tank contractor registered under part |1l of chapter
489, the business premi ses of any portable restroom contractor

regi stered under s. 381.0069, or any prem ses that the

departnent has reason to believe is being operated or

mai nt ai ned not in conpliancer-to deternine conpliance with the

provisions of this section, part | of chapter 386, or part |II
10
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of chapter 489 or rules or standards adopted under ss.
381. 0065- 381. 0067, s. 381.0069,part | of chapter 386, or part
I1l of chapter 489. As used in this paragraph, the term

"preni ses" does not include a residence or private buil ding.
To gain entry to a residence or private building, the
departnment nust obtain permssion fromthe owner or occupant
or secure an inspection warrant froma court of conpetent
jurisdiction.

(b)1. The departnent may issue citations that may
contain an order of correction or an order to pay a fine, or
both, for violations of ss. 381.0065-381. 0067, s. 381. 0069,
part | of chapter 386, or part Ill of chapter 489 or the rules

adopted by the departnent, when a violation of these sections
or rules is enforceable by an administrative or civil renedy,
or when a violation of these sections or rules is a

m sdermeanor of the second degree. A citation issued under ss.
381. 0065- 381. 0067, s. 381.0069,part | of chapter 386, or part
Il of chapter 489 constitutes a notice of proposed agency

action.

2. Acitation nmust be in witing and nust describe the
particular nature of the violation, including specific
reference to the provisions of law or rule allegedly violated.

3. The fines inposed by a citation issued by the
depart ment may not exceed $500 for each violation. Each day
the violation exists constitutes a separate violation for
which a citation nmay be issued.

4. The departnent shall informthe recipient, by
written notice pursuant to ss. 120.569 and 120.57, of the
right to an adnministrative hearing to contest the citation
within 21 days after the date the citation is received. The
citation nust contain a conspicuous statenent that if the

11
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recipient fails to pay the fine within the tine allowed, or
fails to appear to contest the citation after having requested
a hearing, the recipient has waived the recipient's right to
contest the citation and nust pay an anount up to the nmaxi mum
fine.

5. The departnent may reduce or waive the fine inposed
by the citation. In determ ning whether to reduce or waive the
fine, the departnment nust consider the gravity of the
violation, the person's attenpts at correcting the violation
and the person's history of previous violations including
viol ations for which enforcenment actions were taken under ss.
381. 0065-381. 0067, s. 381.0069,part | of chapter 386, part
Il of chapter 489, or other provisions of law or rule.

6. Any person who willfully refuses to sign and accept
a citation issued by the departnent comrits a m sdeneanor of
t he second degree, punishable as provided in s. 775.082 or s.
775. 083.

7. The departnent, pursuant to ss. 381.0065-381. 0067,
s. 381.0069,part | of chapter 386, or part Ill of chapter
489, shall deposit any fines it collects in the county health

departnent trust fund for use in providing services specified
in those sections.

8. This section provides an alternative neans of
enforcing ss. 381.0065-381.0067, s. 381.0069, part | of
chapter 386, and part |1l of chapter 489. This section does

not prohibit the departnent from enforcing ss.
381. 0065-381. 0067, s. 381.0069,part | of chapter 386, or part
I1l of chapter 489, or its rules, by any other neans. However,

t he departnment nust elect to use only a single nethod of
enforcenent for each violation.
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Section 4. Paragraph (k) of subsection (2) of section
381.0066, Florida Statutes, is anended to read:

381.0066 Onsite sewage treatnent and di sposal systens;
fees.--

(2) The minimumfees in the follow ng fee schedul e
apply until changed by rule by the departnent within the
following limts:

(k) Research: An additional $5 fee shall be added to
each new system construction permt issued durng—scat—years
19962604 to be used for onsite sewage treatnent and di sposa
system research, denonstration, and training projects. Five
dollars fromany repair pernit fee collected under this
section shall be used for funding the hands-on training
centers described in s. 381.0065(3)(j).

The funds collected pursuant to this subsection nust be
deposited in a trust fund adm nistered by the departnent, to
be used for the purposes stated in this section and ss.
381. 0065 and 381. 00655.

Section 5. This act shall take effect July 1, 2004.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEE/%%B%E%TUTE FOR

The comm ttee substitute clarifies that in order for a
certificate of registration to be suspended or revoked, the
portabl e restroomcontractor nust be in violation of just one
of four violations, instead of all four
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