Florida Senate - 2004 SB 528
By Senator Pruitt

28-715-04

1 A bill to be entitled

2 An act relating to funeral directing,

3 enbal m ng, direct disposition, and cenetery

4 servi ces; anending s. 20.121, F. S

5 establ i shing the Division of Funeral, Cenetery,
6 and Consuner Services and the Board of Funer al
7 Cenetery, and Consuner Services within the

8 Departnent of Financial Services; anending s

9 20.165, F.S.; abolishing the Board of Funera
10 Directors and Enbal ners within the Depart nment
11 of Busi ness and Professional Regul ation

12 anendi ng s. 455.2226, F.S.; conformng a

13 reference; anending ss. 470.002 and 497. 005,

14 F.S.; conforming definitions; anending s

15 497.105, F. S.; conform ng references; repealing
16 ss. 470.003, 497.107, and 497.109, F.S.

17 relating to the Board of Funeral Directors and
18 Enbal ners and the Board of Funeral and Cenetery
19 Services, to conform anending s. 497.101
20 F.S.; creating the Board of Funeral, Cenetery,
21 and Consuner Services; providing for the
22 appoi nt nent of board nenbers; providing terns
23 of office; providing grounds for renpoval or
24 suspensi on of a nenber; providing imunity from
25 liability for nmenbers acting in an official
26 capacity; specifying the headquarters for the
27 board; providing for conpensation and
28 rei mbursenent for per di emexpenses; creating
29 s. 497.102, F.S.; providing for the authority
30 of the board; creating s. 497.1021, F.S.
31 providing duties of the Division of Funeral
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1 Cenetery, and Consuner Services; providing

2 powers of enforcenent; creating s. 497.1022,

3 F.S.; establishing the office of the director
4 of the division; providing duties of the Chief
5 Fi nancial O ficer under chapters 470 and 497

6 F.S.; providing for a type two transfer of the
7 Board of Funeral Directors and Enbal mers to the
8 Departnent of Financial Services; providing for
9 validity of judicial and adm nistrative

10 actions; providing for validity of |icenses;

11 providing for continuity of rules; abolishing
12 the Board of Funeral and Cenetery Services and
13 t he Board of Funeral Directors and Enbal nmers;
14 providing for deposit of fees; directing the
15 Division of Statutory Revision to conformthe
16 statutes; anending s. 470.002, F.S.; revising
17 and providing definitions; anending s.

18 470. 0085, F.S.; extending the enbal ner

19 apprentice period; anending s. 470.018, F.S.
20 i ncreasi ng continuing education requirenents
21 anmending s. 470.021, F.S.; providing additiona
22 requirements for a direct disposa
23 establ i shnent; providing i nspection
24 requirements and criteria; anending s. 470.024,
25 F.S.; revising requirenents for a funera
26 establi shnent; anending s. 470.025, F.S.
27 revising cremation requirenments for cinerator
28 facilities relating to sinmultaneous crenations,
29 body parts, crenmation containers, and the
30 cremati on chanber; providing an exenption from
31 liability for unintentional or incidenta
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1 comm ngling of remains under certain

2 condi tions; amending s. 470.0255, F.S.

3 providing for cremation of parts of hunman

4 bodi es incidental to final disposition

5 anending s. 470.028, F.S.; providing for

6 control and supervision of preneed agents;

7 anmending s. 470.029, F.S.; extending the filing
8 time for reports of bodi es enbal ned or handl ed;
9 anmending s. 470.031, F.S.; prohibiting any

10 guarantee on the future price of any goods or
11 services; providing penalties; anending s.

12 470.0355, F.S.; revising requirenents for

13 identification of human remains prior to fina
14 di sposition; providing requirenents for

15 identification of human remains in |licensed and
16 unlicensed ceneteries and by direct disposa

17 establ i shnents; reenacting s. 470.036(1)(a),
18 F.S., relating to disciplinary proceedings, to
19 i ncorporate the anmendnent to s. 470.031, F.S.
20 in a reference thereto; anmending s. 497.005
21 F.S.; revising and providing definitions;
22 anmending s. 497.305, F.S.; requiring that a
23 cenetery conpany conply with its adopted
24 byl aws; creating s. 497.306, F.S.; providing
25 di mrensi on and spaci ng standards for grave
26 spaces; requiring a map of reference narkers
27 and a |l and survey for areas proposed to be
28 devel oped by a licensed cenetery conpany;
29 exenpting adult grave spaces previously
30 established; creating s. 497.307, F.S.
31 providing requirenents for identification of
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1 human renains in |licensed ceneteries; anending
2 s. 497.325, F.S.; providing for procedures

3 establ i shed by other entities operating a

4 cenetery; anending s. 497.333, F.S.; providing
5 for disclosure of certain information to

6 custoners; anending s. 497.361, F.S.; providing
7 for approval of contracts; creating s. 497. 365,
8 F.S.; providing for regulation of nonunent

9 establ i shnents by the Departnent of Financial
10 Services; providing for inspections; providing
11 for rules; providing that the departnent nmay
12 not unreasonably restrict comrerce; creating s.
13 497.371, F.S.; providing for specifications for
14 busi ness | ocations; creating s. 497.379, F.S.
15 providing for the licensure of nonunent

16 establ i shnents that sell preneed contracts;

17 creating s. 497.385, F.S.; providing for

18 regi stration of nonunent sal es representatives;
19 creating s. 497.391, F.S.; providing for

20 approval of preneed contracts by the board;

21 creating s. 497.395, F.S.; providing financial
22 requi rements for nonunent establishnents;

23 providing requirenents for mni numnet worth;
24 providi ng for subm ssion of financial

25 statenents; providing for mnimum sal es vol une
26 Wi th respect to preneed contracts; providing
27 for guarantee agreenents; providing for

28 addi tional oversight in lieu of financial

29 requi rements; anending s. 497.405, F. S

30 prohi biting any person from advertising for

31 sal e or maki ng any arrangenent for a preneed
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1 contract without having a valid certificate of

2 authority; expanding the exenption fromthe

3 required certificate of authority for certain

4 religious-institution-owned ceneteries to

5 i nclude the sal e and opening or closing of

6 cremation internment containers to nmenbers and

7 fam ly nenbers of the religious institution

8 anmending s. 497.419, F.S.; requiring preneed

9 contracts to include in the refund notice the

10 exclusion for amounts allocable to burial

11 rights, nerchandi se, and services used by the

12 purchaser; providing conditions for breach of

13 contract by certificateholder and for rights of

14 purchaser; anending s. 497.436, F.S.

15 aut hori zi ng the Board of Funeral and Cenetery

16 Services to review the trust funds, trust

17 agreenents, and outstandi ng preneed contracts

18 of, and perform other procedures at its

19 di scretion with respect to, a certificatehol der

20 filing notice to becone inactive; providing

21 ef fective dates.

22

23| Be It Enacted by the Legislature of the State of Florida:
24

25 Section 1. FEffective January 1, 2005, paragraph (n) is
26 | added to subsection (2) of section 20.121, Florida Statutes,
27 | and present subsection (4) of that section is redesigned as
28 | subsection (5) and a new subsection (4) is added to that
29 | section, to read:

30 20.121 Departnent of Financial Services.--There is
31| created a Departnent of Financial Services.
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1 (2) DIVISIONS. --The Departnent of Financial Services

2| shall consist of the foll ow ng divisions:

3 (n) Division of Funeral, Cenetery, and Consuner

4 | Services.

5 (4) BOARD OF FUNERAL, CEMETERY, AND CONSUMER

6 | SERVICES. --There is created within the Departnment of Financi al

7| Services the Board of Funeral, Cenetery, and Consuner

8 | Services.

9 Section 2. Effective January 1, 2005, paragraph (a) of
10 | subsection (4) of section 20.165, Florida Statutes, is anended
11| to read:

12 20. 165 Departnent of Business and Professiona

13| Regul ation.--There is created a Departnent of Business and

14 | Professional Regul ation

15 (4)(a) The follow ng boards are established within the
16 | Di vi si on of Professions:

17 1. Board of Architecture and Interior Design, created
18 | under part | of chapter 481

19 2. Florida Board of Auctioneers, created under part VI
20 | of chapter 468.

21 3. Barbers' Board, created under chapter 476.

22 4. Florida Building Code Adninistrators and | nspectors
23| Board, created under part Xl | of chapter 468.

24 5. Construction Industry Licensing Board, created

25 | under part | of chapter 489.

26 6. Board of Cosnetol ogy, created under chapter 477.

27 7. Electrical Contractors' Licensing Board, created

28 | under part |1 of chapter 489.

29 8. Board of Enpl oyee Leasi ng Conpani es, created under
30| part Xl of chapter 468.

31
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9. 36— Board of Landscape Architecture, created under
part |l of chapter 481

10. ++— Board of Pil ot Conmi ssioners, created under
chapter 310

11. 2 Board of Professional Engineers, created under
chapter 471.

12. 3+ Board of Professional Ceol ogists, created under
chapter 492.

13. 4 Board of Professional Surveyors and Mappers,
created under chapter 472.

14. 5~ Board of Veterinary Medicine, created under
chapter 474.

Section 3. Effective January 1, 2005, subsection (1)
of section 455.2226, Florida Statutes, is anended to read:

455. 2226 Funeral directors and enbal ners; instruction
on H'V and AlDS. - -

(1) The Board of Funeral, Cenetery, and Consuner
Servi ces Funera—bi+reetors—and—Erbatwers shall require each
person licensed or certified under chapter 470 to conplete a

conti nui ng educational course, approved by the board, on human
i mrunodeficiency virus and acquired inmune deficiency syndrone
as part of biennial relicensure or recertification. The course
shall consist of education on the npdes of transm ssion
i nfection control procedures, clinical nanagenent, and
prevention of human i munodeficiency virus and acquired i mMmune
deficiency syndrome. Such course shall include information on
current Florida | aw on acquired i nmune deficiency syndrone and
its inmpact on testing, confidentiality of test results, and
treatnent of patients.

7
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Section 4. Effective January 1, 2005, subsections (3)
and (14) of section 470.002, Florida Statutes, as anended by
this act, are anended to read:

470.002 Definitions.--As used in this chapter

(3) "Board" neans the Board of Funeral, Cenetery, and
Consuner Servi ces Funeral—birectors—and—Enbalrers

(14) "Departnent" neans the Departnent of Financial

Servi ces Business—ant—Professional—Regutation
Section 5. Effective January 1, 2005, subsection (4)

of section 497.005, Florida Statutes, as anended by this act,
i s anended, and subsections (36) and (37) are added to that
section, to read

497.005 Definitions.--As used in this chapter

(4) "Board" neans the Board of Funeral, Cenetery, and

Consuner Servi ces Funeral—and—Cerretery—Services

(36) "Director" neans the director of the Division of

Funeral, Cenetery, and Consuner Services.

(37) "Division" neans the Division of Funeral

Cenetery, and Consuner Services within the Departnent of

Fi nanci al Servi ces.

Section 6. Effective January 1, 2005, subsection (2)
of section 497.105, Florida Statutes, is anended to read:

497.105 Departnent; powers and duties.--The departnent
shal | :

(2) Appoint the executive director of the board of
Funeral—and—Cerretery—Serviees, subject to the approval of the
boar d.

Section 7. Effective January 1, 2005, sections
470. 003, 497.107, 497.109, Florida Statutes, are repeal ed.

Section 8. Effective January 1, 2005, section 497.101
Fl orida Statutes, is anended to read:

8

CODING:Words st+ieken are deletions; words underlined are additions.




ga Senate - 2004 SB 528

1 (Substantial rewording of section. See

2 s. 497.101, F.S., for present text.)

3 497.101 Board of Funeral, Cenetery, and Consumner

4 | Services; nenbership; appointnent; terns.--

5 (1) The Board of Funeral, Cenetery, and Consuner

6| Services is created within the Departnent of Financi al

7| Services and shall consist of 10 nenbers, nine of whom shal

8 | be appointed by the Governor from nonm nati ons nade by the

9] Chief Financial Oficer and confirned by the Senate. The

10| Chief Financial Oficer shall nominate three persons for each
11 | of the nine vacanci es on the board, and the Governor shal

12 | fill each vacancy on the board by appointing one of the three
13 | persons nom nated by the Chief Financial Oficer to fill that
14 | vacancy. |If the Governor objects to each of the three

15| noni nations for a vacancy, she or he shall informthe Chief
16 | Financial Oficer in witing. Upon notification of an

17 | objection by the Governor, the Chief Financial Oficer shal
18 | subnmit three additional nomnations for that vacancy until the
19 | vacancy is filled. One nmenber nust be the State Health
20| Oficer or his or her designee.
21 (2) Two nenbers of the board nmust be funeral directors
22 | licensed under chapter 470 who are associated with a funera
23 | establishnent. One nenber of the board nust be a funera
24 | director licensed under chapter 470 who is associated with a
25| funeral establishnment |icensed pursuant to chapter 470 which
26 | has a valid certificate of authority issued pursuant to this
27 | chapter and who owns or operates a cinerator facility approved
28 | pursuant to chapters 403 and 470. Two nenbers of the board
29 | nust be persons whose prinmary occupation is associated with a
30| cenetery conpany licensed pursuant to this chapter. Three
31 | nenbers of the board nust be consuners who are residents of

9
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the state; have never been |icensed as funeral directors or

enbal ners; are not connected with a cenetery or cenetery

conpany |licensed pursuant to this chapter; and are not

connected with the death care industry or the practice of

enbal m ng, funeral directing, or direct disposition. One of

t he consuner nenbers nust be at | east 60 years of age or ol der

and one nust be licensed as a certified public accountant

pursuant to chapter 473. One nenber of the board nust be a

nonunent deal er |icensed under this chapter. One nmenber nust

be the State Health Oficer or his or her designee.

(3) Board nenbers shall be appointed for ternms of 4

years and the State Health O ficer shall serve as |ong as that

person holds that office. The designee of the State Health

O ficer shall serve at the pleasure of the Governor. Wen the

terns of the initial board nmenbers expire, the Chief Financial

O ficer shall stagger the terns of the successor nenbers as

follows: one funeral director, one cenetery representative,

t he nmonunent deal er, and one consuner nenber shall be

appointed for ternms of 2 years, and the remmi ni ng nenbers

shal |l be appointed for terns of 4 years. All subsequent terns

shall be for 4 years.

(4) The Governor may suspend or renobve any hoard

nmenber for nml feasance or m sfeasance, negl ect of duty,

i nconpetence, substantial inability to performofficial

duties, comm ssion of a crine, or for other substantial cause

as deternmined by the Governor to evidence a lack of fitness to

sit on the board. A board nenber shall be deened to have

resigned his or her board nenbership, and that position shal

be deened vacant, upon the failure of the nenber to attend

t hree consecutive neetings of the board or at |east half of

the neetings of the board during any 12-nobnth period, unless
10
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the Chief Financial Oficer determines that there was good and

adequate justification for the absences and that such absences

are not likely to continue.

(5) A current or fornmer board nenber and a person

serving on the board's probabl e cause panels are exenpt from

any civil liability for any act or om ssion when acting in

good faith in his or her official capacity, and the Departnent

of Legal Affairs and the Division of R sk Managenent shal

defend such board nenber in any civil action against such

person arising fromany such act or om ssion

(6) The headquarters and records of the board shall be

in the Division of Funeral, Cenetery, and Consuner Services of

the Departnent of Financial Services in Tall ahassee. The

Chief Financial Oficer shall annually appoint from anong the

board nenbers a chai rperson and vice chairperson of the

board. The board shall neet at |east every 6 nonths, and nore

often as necessary. Special neetings of the board shall be

convened upon the direction of the Chief Financial Oficer. A

guorumis necessary for the conduct of business by the board.

Unl ess ot herwi se provided by |aw, six board nenbers other than

the board's executive director shall constitute a quorum for

t he conduct of the board's business.

(7) A board menber shall be conpensated $50 for each

day the nenber attends an official neeting and each day the

nmenber participates at the request of the board' s executive

director in any other business involving the board. To the

extent authorized by the s. 112.061, a board nenber is

entitled to reinbursenent for expenses incurred in connection

with official duties. Qut-of-state travel by board nenbers on

of ficial business shall, in each specific instance, require

t he advance approval of the board' s executive director in
11
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order for the travel to be eligible for rei nbursenent of

expenses.
Section 9. Effective January 1, 2005, section 497.102,
Florida Statutes, is created to read
497.102 Authority of the board. --
(1) The board shall enforce and adm ni ster the

provi sions of chapter 470 and this chapter. Notwithstanding s.

455, 017, the board shall adm nister those powers, duties, and

functions in chapter 455 which are necessary to enforce the

provi sions of chapter 470.

(2) For purposes of enforcenent of chapter 455

regardi ng chapter 470, on and after January 1, 2005,

references in chapter 455 to the Departnent of Business and

Prof essi onal Regul ation or the secretary of that departnent

shall instead refer to the Departnent of Financial Services or

the Chief Financial Oficer, as the context may require.

(3) The Departnent of Financial Services nay not adopt

any rule or publish any notice of proposed rul e devel opnent as
provided in ss. 120.536-120.551 which affects the provisions
of chapter 455, chapter 470, or this chapter without first

presenting the rul e proposed for devel opnent to the board for

its review and recommendation, if any. This subsection does

not apply to energency rul enaki ng under s. 120.54(4).

Section 10. Effective January 1, 2005, section
497.1021, Florida Statutes, is created to read:
497.1021 Division of Funeral, Cenetery, and Consumer

Services. - -
(1) There is created within the Departnent of

Fi nanci al Services the Division of Funeral, Cenetery, and

Consuner Services. The division shall enforce the provisions

12
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1| of chapter 470 and this chapter and perform such other acts as
2 | may be necessary to carry out the provisions of this chapter
3 (2) The division shall provide all services concerning
4 | chapter 470 and this chapter, including, but not linmted to,
5| recordkeepi ng services, exam nation services, |egal services,
6 | and investigative services. Those services in chapter 455

7 | necessary to performthe duties of chapter 470 shall be

8 | provided by the division

9 (3) Funds received as a result of settlenents with

10 | regul ated entities and persons nmay be used by the division for
11| contracting for the training of auditors and the conduct of
12 | examinations in order to enhance oversi ght and enforcenent of
13| laws and regul ati ons governing the activities of |icensees.
14 Section 11. Effective January 1, 2005, section

15| 497. 1022, Florida Statutes, is created to read:

16 497.1022 Director of the D vision of Funeral

17 | Cenetery, and Consuner Services. --

18 (1) The office of the Director of the Division of

19 | Funeral, Cenetery, and Consunmer Services is created. The
20 | director is the agency head of the division. The director
21| shall be appointed by the Chief Financial Oficer and shal
22 | serve at the pleasure of the Chief Financial Oficer
23 (2) The director shall be responsible for the
24 | preparation of the board agenda, presentation of division
25 | staff reconmrendations, and reports of the activities of the
26 | division to the board and shall serve as the executive
27 | director of the board and perform such other duties as may be
28 | assigned by the Chief Financial Oficer
29 Section 12. Effective January 1, 2005, all duties
30| perforned by the Secretary of the Departnent of Business and
31| Professional Regul ation under chapter 470, Florida Statutes,

13
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shal|l be perfornmed by the Chief Financial Oficer under the

provisions of this act. The duties may be del egated by the

Chief Financial Oficer to the Director of the Division of

Funeral, Cenetery, and Consuner Services.

Section 13. (1) Al of the statutory powers, duties

and functions, records, personnel, property, and unexpended

bal ances of appropriations, allocations, or other funds for

the administration of chapter 470, Florida Statutes, rel ated

to the Board of Funeral Directors and Enbal ners shall be

transferred by a type two transfer, as defined in section
20.06(2), Florida Statutes, fromthe Departnent of Business
and Professional Regulation to the Board of Funeral, Cenetery,

and Consuner Services within the Departnent of Financi al

Servi ces.
(2) The transfer of regulatory authority over chapter

470, Florida Statutes, provided by this act shall not affect

the validity of any judicial or adninistrative action

i nvolving the Board of Funeral Directors and Enbal ners or the

Departnent of Busi ness and Professional Regul ati on pendi ng on

Decenber 31, 2004, and the Departnent of Financial Services or

the Board of Funeral, Cenetery, and Consuner Services shall be

substituted as a party in interest in any such action

(3) Notwithstanding the transfer of regul atory

authority over chapter 470, Florida Statutes, provided by this

act, all licenses and registrations issued pursuant to chapter
470, Florida Statutes, which are valid on Decenber 31, 2004,
shall remain in effect, subject to the provisions of chapters
470 and 455, Florida Statutes.

(4) The rules of the Board of Funeral Directors and

Enbal ners and the Departnent of Business and Prof essi onal

Regul ati on which were in effect on mdnight, Decenber 31,
14
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2004, shall becone the rules of the Departnment of Financi al

Services as is appropriate to the corresponding regul atory

function and shall remain in effect until specifically anmended

or repealed in the manner provided by | aw.

(5) Al of the statutory powers, duties and functions,

records, personnel, property, and unexpended bal ances of

appropriations, allocations, or other funds for the

admi ni stration of chapter 497, Florida Statutes, related to

the Board of Funeral and Cenetery Services shall be

transferred by a type two transfer, as defined in section
20.06(2), Florida Statutes, to the Board of Funeral, Cenetery,
and Consuner Services within the Departnent of Financi al

Servi ces.
(6) The transfer of regulatory authority over chapter

497, Florida Statutes, provided by this act shall not affect

the validity of any judicial or adninistrative action

i nvolving the Board of Funeral and Cenetery Services pending
on Decenber 31, 2004, and the Board of Funeral, Cenetery, and
Consuner Services shall be substituted as a party in interest

in any such acti on.

(7) Notwithstanding the transfer of regul atory

authority over chapter 497, Florida Statutes, provided by this

act, all licenses and registrations issued pursuant to chapter
497, Florida Statutes, which are valid on Decenber 31, 2004,
shall remain in effect subject to the provisions of chapter
497, Florida Statutes.

(8) The rules of the Board of Funeral and Cenetery
Services which were in effect on mdnight, Decenber 31, 2004,
shall remain in effect until specifically anended or repeal ed

in the manner provided by | aw.

(9) This section shall take effect on January 1, 2005.
15
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Section 14. Effective midnight Decenber 31, 2004, the
Board of Funeral and Cenetery Services and the Board of

Funeral Directors and Enbal ners are abol i shed.

Section 15. Effective January 1, 2005, all fees

coll ected pursuant to the provisions of chapters 470 and 497,

Florida Statutes, shall be deposited in the Regul atory Trust

Fund in the Departnment of Financial Services.

Section 16. The Legislature recognizes that there is a

need to conformthe Florida Statutes to the policy decisions

reflected in the provisions of this act. The Division of

Statutory Revision is directed to provide the rel evant

substantive comm ttees of the Senate and the House of

Representatives with assi stance, upon request, to enabl e such

conmmittees to prepare draft legislation to conformthe Florida

Statutes to the provisions of this act.

Section 17. Section 470.002, Florida Statutes, is
amended to read:
470.002 Definitions.--As used in this chapter

(1) 35y "Alternative container” nmeans a nonnet al
receptacle or enclosure which is | ess expensive than a casket
and of sufficient strength to be used to hold and transport a
dead human body.

(2) 22y "At-need solicitation” neans any uninvited
contact by a funeral director or direct disposer for the
purpose of the sale of funeral services or nerchandise to the
famly or next of kin of a person after that person has died.

(3) 2y "Board" neans the Board of Funeral Directors
and Enbal nmers.

(4) "Body parts" neans:

(a) Linbs or other portions of the anatony which are

renoved froma person or hunan renains for nedical purposes
16
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during treatnent, surgery, biopsy, autopsy, or nedica

research; or

(b) Human bodi es or any portions of human bodi es which

have been donated to science for nedical research purposes.
(5) (26) "Casket" neans a rigid contai ner whieh—+s
desi gned for the encasement of human remains for burial, antd

which is usually constructed of wood or netal, ornanmented, and
lined with fabric, and which nay or may not be conbusti bl e.

(6) 27 "Centralized enbalnmng facility" neans a
facility, not physically connected with a funera

establ i shnent, in which enbal ming takes pl ace.

(7) 4y "Cinerator” neans a facility where dead human
bodi es are reduced to a residue, including bone fragnents, by
direct flanme, also known as "cremation," or by intense heat,
al so known as "cal cination."

(8) "dCosed container" neans any container in which

cremated remai ns can be placed and closed in a nanner so as to

prevent | eakage or spillage of the renains.

(9) "Cremated renmmins" neans all the remains of the

human body recovered after the conpletion of the cremation

process, including processing or pul verization which | eaves

only bone fragnents reduced to unidentifiable dinensions and

may include the residue of any foreign matter, including

casket material, bridgework, or eyeglasses that were crenated

wi th the hunman remai ns.

(10) 24> "Crenmtion" neans the technical process,

using direct flanme and heat or chemical neans, which reduces

hunman renai ns to bone fragments through heat and evaporation

Cremation includes the processing and usually includes the

pul veri zati on of the bone fragnments tnetudes—any—rechan-cat—or

17
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(11) "Crenmtion chanber" neans the encl osed space

wi thin which the cremati on process takes place. Crenmtion

chanbers covered by these procedures nust be used excl usively

for the cremati on of human renmins.

(12) "Crenmtion container" nmeans the container in

whi ch the human remains are transported to and placed in the

cremati on chanber for a crenmation. A cremation contai ner

shoul d neet substantially all of the foll owi ng standards:

(a) Be conposed of readily conbustible nmaterials

suitabl e for cremation

(b) Be able to be closed in order to provide a

conpl ete covering for the human remains.

(c) Be resistant to | eakage or spill age.

(d) Be rigid enough to be handled with ease.

(e) Be able to provide protection for the health,

safety, and personal integrity of crematory personnel

(13) "Crenmmtion internment container" neans arigid

outer container that, subject to a cenetery's rules and

regul ations, is conposed of concrete, steel, fiberglass, or

sone simlar material in which an urn is placed prior to being

interred in the ground and that is designed to support the

earth above the urn.

(14) ¢y "Department” neans the Department of Business
and Prof essional Regul ation
(15)¢(8) "Direct disposal establishnment” neans a
facility registered under this chapter where a direct disposer
practices direct disposition.
18
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(16) {9y "Direct disposer" means any person registered

under this chapter to practice direct dispositionin this
state.
(17) {28 "Disinternent” nmeans renoval of a dead hunan

body fromearth internent or aboveground internent.

(18) (5) "Enbal mer" neans any person |icensed under
this chapter to practice enbalning in this state.

(19) (1) "Final disposition" neans the final disposa
of a dead human body by earth internent, aboveground
interment, cremation, burial at sea, or delivery to a nedical
institution for lawful dissection if the medical institution
assunes responsibility for disposal. "Final disposition" does
not include the disposal or distribution of ashes and residue
of cremated human remains.

(20) (+3) "Funeral " or "funeral service" neans the
observances, services, or cerenonies held to comenorate the
life of a specific deceased human being, and at which the
human renains are present.

(21)3) "Funeral director” means any person |icensed
under this chapter to practice funeral directing in this
state.

(22) A "Funeral establishment" neans a facility

|icensed under this chapter where a funeral director or
enbal ner practices funeral directing or enbal m ng.

(23) £¥2) "Funeral merchandi se” or "nerchandi se" neans
any ner chandi se conmonly sold in connection with the funeral
final disposition, or nmenorialization of human renains,
including, but not limted to, caskets, outer burial
containers, alternative containers, cremation containers,
cremation interment containers,urns, nonunents, private

mausol euns, flowers, shrubs, benches, vases, acknow edgment
19
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1| cards, register books, nenory folders, prayer cards, and

2 | cl ot hi ng.

3 (24) 23y "Human remai ns"” or "remains,"” "dead human

4 | body" or "dead human bodies," neans the body of a deceased

5| human person for which a death certificate or fetal death

6| certificate is required under chapter 382 and includes the

7 | body in any stage of deconposition and the residue of crenated
8 | human bodi es.

9 (25) (18) "Legal |y authorized person” neans, in the

10| priority listed, the decedent, when witten inter vivos

11 | aut hori zations and directions are provided by the decedent,

12 | the surviving spouse, unless the spouse has been arrested for
13 | conmitting against the deceased an act of donestic viol ence as
14 | defined in s. 741.28 which resulted in or contributed to the
15| death of the deceased, a son or daughter who is 18 years of

16 | age or older, a parent, a brother or sister 18 years of age or
17 | over, a grandchild who is 18 years of age or older, or a

18 | grandparent; or any person in the next degree of kinship. In
19 | addition, the termmay include, if no famly exists or is
20 | avail able, the followi ng: the guardian of the dead person at
21| the tinme of death; the personal representative of the
22 | deceased; the attorney in fact of the dead person at the tine
23 | of death; the health surrogate of the dead person at the tine
24 | of death; a public health officer; the nedical exani ner
25 | county comm ssion or administrator acting under part Il of
26 | chapter 406, or other public admnistrator; a representative
27 | of a nursing honme or other health care institution in charge
28 | of final disposition; or a friend or other person not |isted
29| in this subsection who is willing to assune the responsibility
30| as authorized person. Were there is a person in any priority
31| class listed in this subsection, the funeral establishnment

20
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shall rely upon the authorization of any one legally

aut hori zed person of that class if that individual represents

that he or she is not aware of any objection to the crenation

of the deceased's hunan renmins by others in the sane cl ass of

the person naking the representation or of any person in a

hi gher priority class.

(26) "Niche" neans a conpartnent or cubicle for the

nenorialization or permanent placenent of a container or urn

containing crenated renains.

(27) 29y "CQuter burial container” nmeans an encl osure
into which a casket is placed, including, but not limted to,
a vault made of concrete, steel, fiberglass, or copper, a
sectional concrete enclosure, a crypt, or a wooden encl osure.

(28) (26) "Personal residence" neans any residential
building in which one tenporarily or permanently maintains his
or her abode, including, but not I[imted to, an apartnent or a
hotel, notel, nursing hone, conval escent hone, hone for the
aged, or a public or private institution.

(29) (16) "Practice of direct disposition"” nmeans the
cremati on of human remmi ns w thout preparation of the hunan
remai ns by enbal mi ng and w thout any attendant services or
rites such as funeral or graveside services or the making of
arrangenents for such final disposition.

(30)¢6) "Practice of enbal mi ng" means disinfecting or
preserving or attenpting to disinfect or preserve dead hunan
bodi es by replacing certain body fluids with preserving and
di sinfecting chen cal s.

(31)t4) "Practice of funeral directing” neans the
perfornmance by a |licensed funeral director of any of those
functions authorized by s. 470.0087.

21
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(32) 24 "Preneed sal es agent" neans any person who is

regi stered under chapter 497 to sell preneed burial or funera
servi ce and nerchandi se contracts or direct disposition
contracts in this state.

(33) "Processing" neans the reduction of identifiable

bone fragnents after the conpletion of the cremati on process

to unidentifiable bone fragments by nanual neans.

(34) "Pulverization" neans the reduction of

identifiable bone fragnents after the conpletion of the

cremati on and processing to granul ated particles by manual or

nmechani cal neans.

(35)(25) "Refrigeration facility" neans a facility
that is not physically connected with a funeral establishnent,
crematory or direct disposal establishnent, that naintains
space and equi prent for the storage and refrigeration of dead
human bodi es, and that offers its service to funeral directors
and funeral establishnents for a fee.

(36) (26) "Renoval service" means any service that
operates independently of a funeral establishnent, that
handl es the initial renmpoval of dead human bodi es, and that
offers its service to funeral establishnments and direct
di sposal establishnents for a fee.

(37) 7 "Solicitation" means any communi cati on which
directly or inplicitly requests an i medi ate oral response
fromthe recipient.

(38) "Tenporary container" neans a receptacle for

cremated remai ns usually nmade of cardboard, plastic, or

simlar material designated to hold the cremated renains unti

an urn or other permanent container is acquired.

(39) "Urn" neans a receptacle designed to pernmanently

encase cremated renmins.

22
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Section 18. Section 470.0085, Florida Statutes, is
amended to read:

470.0085 Establishnent of enbal ner apprentice
program --The board may adopt rul es establishing an enbal ner
apprentice program An enbal ner apprentice nmay performonly
those tasks, functions, and duties relating to enbal m ng which
are perfornmed under the direct supervision of a |licensed
enbal ner. An enbal ner apprentice shall be eligible to serve in
an apprentice capacity for a period not to exceed 3 years %
year as may be determined by board rule or for a period not to
exceed 5 3 years if the apprentice is enrolled in and
attending a course in nortuary science or funeral service
education at any nortuary coll ege or funeral service education
col l ege or school. An enbal ner apprentice shall be registered
with the board upon paynent of a registration fee not to
exceed $50.

Section 19. Subsection (2) of section 470.018, Florida
Statutes, is anended to read:

470.018 Renewal of registration of direct disposer.--

(1) The departnent shall renew a registration upon
recei pt of the renewal application and fee set by the
departnment not to exceed $250.

(2) The departnent shall adopt rules establishing a
procedure for the biennial renewal of registrations. The board
shal | prescribe by rule continuing education requirenents of
up to 6 3 classroomhours and may by rule establish criteria
for accepting alternative nonclassroom conti nuing educati on on
an hour-for-hour basis, in addition to a board-approved course
on conmuni cabl e di seases that includes the course on human
i mrunodeficiency virus and acquired inmune deficiency syndrone
required by s. 455.2226, for the renewal of a registration

23
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Section 20. Subsections (2) and (5) of section
470. 021, Florida Statutes, are anended to read:

470.021 Direct disposal establishnent; standards and
| ocation; registration.--

(2) The practice of direct disposition nust be engaged
in at a fixed location of at |east 625 interior contiguous

square feet and nust maintain or nmake arrangenents for

sui tabl e capacity for the refrigeration and storage of dead

hunman bodi es handl ed and stored by the establishnent. No

person may open or mmintain an establishnment at which to
engage in or hold hinself or herself out as engaging in the
practice of direct disposition unless such establishnent is
regi stered with the board. Any change in |ocation of such
establ i shnent shall be reported pronptly to the board as
prescribed by rule of the board.

(5)(a) Each direct disposal establishnment shall at al
times be subject to the inspection of all its buildings,
grounds, and vehicles used in the conduct of its business, by
the departnent, the Departnent of Health, and | ocal government
i nspectors and by their agents. The board shall adopt rul es
whi ch establish such inspection requirenents.

(b) The board shall set by rule an annual inspection
fee not to exceed $100, payabl e upon application for
regi stration and upon each renewal of such registration

(c) Each cinerator facility nust be inspected prior to

t he i ssuance and renewal of its license and shall:

1. Mai ntain one or nore retorts for the reduction of

dead hunan bodi es.

2. Maintain refrigeration that satisfies the standards

set by the Departnment of Health and contains a sufficient

24

CODING:Words st+ieken are deletions; words underlined are additions.




ga Senate - 2004 SB 528

Flori
28-715-04

1| nunber of shelves for the average daily nunber of bodies

2| stored, if unenbal ned bodies are kept at the site.

3 3. Maintain sufficient pollution control equipnent to
4] conply with requirenents of the Departnent of Environnenta

5] Protection in order to secure annual approved certification

6 4, Either have on site or inmediately avail abl e

7| sufficient sealed containers of a type required for the

8 | transportation of bodies as specified in Rule 10D 37.012,

9| F.AC

10 5. Maintain the prenises in a clean and sanitary

11 | conditi on.

12 6. Have appropriate Departnent of Environnental

13| Protection permts.

14 7. Retain all signed contracts for a period of at

15| l east 2 years.

16 Section 21. Subsection (1) of section 470.024, Florida
17 | Statutes, is anended to read:

18 470. 024 Funeral establishnent; |icensure.--

19 (1) A funeral establishnent shall be a place at a

20 | specific street address or |ocation consisting of at |east

21| 1,250 contiguous interior square feet and nust maintain or

22 | make arrangenents for et+ther suitable capacity for the

23 | refrigeration and storage of dead human bodi es handl ed and

24 | stored by the establishnment and er a preparati on room equi pped
25| with necessary ventilation and drai nage and contai ni ng

26 | necessary instrunents for enbal m ng dead hunan bodi es or nust
27 | make arrangenents for a preparation roomas established by

28 | board rule.

29 Section 22. Subsections (6), (13), (14), and (15) of
30 | section 470.025, Florida Statutes, are anended, and subsecti on
31| (16) is added to that section, to read:

25
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1 470.025 Cinerator facility; licensure.--

2 (6) No nore than one dead hunman body may be placed in
3|laretort at one tine, unless witten perni ssion has been

4| received froma legally authorized person for each body. The
5| operator of a cinerator facility shall be entitled to rely on
6| the pernmission of a legally authorized person to cremate nore
7 | than one hunman body.

8 (13) A cinerator facility shall not place human

9| remains or body parts in a retort or crenation chanber unl ess
10 | the human renmains are in an alternative container, cremation
11 | container, or casket. Human remains may be transported in a

12 | cremation container or stored if they are conpletely covered,
13 ) and at all tinmes treated with dignity and respect. Crenation
14 | may include the processing and pul veri zati on of bone

15| fragnents. Cremated remains nay be placed in a tenporary

16 | container foll owing crenmati on. None of the provisions

17 | contained in this subsection require the purchase of a casket
18 | for cremation. This subsection applies to at-need contracts
19 | and preneed contracts entered into pursuant to chapter 497
20| after June 1, 1996.
21 (14) Each cinerator facility shall ensure that al
22| alternative containers, cremati on contai ners, or caskets used
23| for cremation contain no anount of chlorinated plastics not
24 | authori zed by the Departnent of Environnental Protection, that
25| they al so are conposed of readily conbustible nmaterials
26 | suitable for cremation, able to be closed to provide a
27 | conpl ete covering for the human remains, resistant to | eakage
28 | or spillage, rigid enough for handling with ease, and able to
29 | provide for the health, safety, and personal integrity of the
30| public and crenmatory personnel
31

26
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1 (15) The board shall adopt, by rule, criteria for

2 | acceptable cremation and alternative contai ners.

3 (16) The operator of a cinerator facility shal

4| establish witten procedures for the renoval of renmins and

5| bone fragnents, to the extent possible, resulting fromthe

6| cremati on of a hunan body and the postcremati on processi ng,

7 | shipping, packing, or identifying of those remains. If an

8 | operator follows these procedures, the operator is not liable
9| for the unintentional or incidental comm ngling of hunman

10 | renmmi ns and bone fragnents resulting fromnore than one

11| cremation cycle or from postcrenation processing, shipping,
12 | packing, or identifying of those renmains. A copy of the

13 | procedures shall be avail abl e, upon request, to the departnent
14 ) and legally authorized persons.

15 Section 23. Section 470.0255, Florida Statutes, is

16 | anended to read:

17 470. 0255 Crenmmtion; procedure required.--

18 (1) At the tine of the arrangenent for a cremation

19 | perforned by any person licensed pursuant to this chapter, the
20 | person contracting for cremation services shall be required to
21 | designate his or her intentions with respect to the
22 | disposition of the cremated remains of the deceased in a
23 | signed declaration of intent which shall be provided by and
24 | retained by the funeral or direct disposal establishnment. A
25| cremation may not be perforned until a legally authorized
26 | person gives witten authorization for such crenmation. The
27 | cremation nust be perforned within 48 hours after a specified
28 | tinme which has been agreed to in witing by the person
29 | authori zing the cremation
30 (2) Wth respect to any person who intends to provide
31| for the cremation of the deceased, if, after a period of 120

27
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58071
days fromthe tine of cremation the crenmated renmains have not
been clai ned, the funeral or direct disposal establishnent nay
di spose of the cremated renmains. Such disposal shall include
scattering themat sea or placing themin a licensed cenetery
scatter garden or pond or in a church col unmbari um or otherw se
di sposi ng of the remains as provided by rule of the departnent
or board.
(3) Pursuant to the request of a legally authorized

person and incidental to final disposition, cremation nay be

perforned on parts of human remains. This subsection does not

aut hori ze the cremati on of body parts as defined in s.
470. 002.

Section 24. Section 470.028, Florida Statutes, is
amended to read:

470.028 Preneed sales; registration of agents; contro
and supervision of agents. --

(1) Al sales of preneed funeral service contracts or
di rect disposition contracts shall be made pursuant to chapter
497.

(2) No person nmay act as an agent for a funera
establi shnent or direct disposal establishment with respect to
the sale of preneed contracts unless such person is registered
pursuant to chapter 497.

(3) Each licensee or registrant shall be subject to
discipline if his or her agent violates any provision of this
chapter applicable to such licensee or registrant as
establ i shed by board rule.

(4)(a) The funeral director in charge of a funera

establ i shnent shall be responsible for the control and

activities of the establishnent's preneed agents.

28
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1 (b) The direct disposer in charge or a funera

2| director acting as a direct disposer in charge of a direct

3| di sposal establishnment shall be responsible for the contro

4] and activities of the establishnent's preneed agents.

5 Section 25. Subsection (1) of section 470.029, Florida
6| Statutes, is anended to read:

7 470.029 Reports of cases enbal mred and bodi es

8 | handl ed. - -

9 (1) Each funeral establishnment, direct disposa

10 | establishnent, cinerator facility, and centralized enbal m ng
11| facility shall report on a form prescribed and furni shed by
12 | the departnent the nane of the deceased and such ot her

13| information as may be required with respect to each dead hunan
14 | body enbal ned or otherw se handl ed by the establishnent or
15| facility. Such forns shall be signed by the enbal rer who

16 | perforns the enbalmng, if the body is enbal nred, and the

17 | funeral director in charge of the establishnment or facility or
18 | by the direct disposer who di sposes of the body. The board
19 | shall prescribe by rule the procedures in submtting such

20 | docunentation. Reports required by this subsection shall be
21 | filed by the 20th #6th day of each nmonth for final

22 | di spositions handl ed the precedi ng nonth.

23 Section 26. Section 470.031, Florida Statutes, is

24 | anended to read:

25 470.031 Prohibitions; penalties.--

26 (1) No person may:

27 (a) Practice funeral directing, enbal ming, or direct
28 | di sposition unless the person holds an active |license or

29 | registration under this chapter

30

31
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1 (b) Use the nane or title "funeral director,"”

2| "enbalner," or "direct disposer" when the person has not been
3| licensed or registered pursuant to this chapter

4 (c) Represent as his or her own the |icense or

5] registration of another.

6 (d) Gve false or forged evidence to the board, a

7 | menber thereof, or the departnent for the purpose of obtaining
8| alicense or registration

9 (e) Use or attenpt to use a license or registration

10 | whi ch has been suspended or revoked.

11 (f) Knowingly enploy unlicensed persons in the

12 | practice of funeral directing, enbal ming, or direct disposing.
13 (g) Knowingly conceal information relative to

14 | violations of this chapter.

15 (h) Operate an unlicensed cinerator facility.

16 (i) Except as provided for in chapter 497, guarantee

17 | the price of goods and services at a future date.

18 (2) Any person who violates the provisions of this

19 | section conmits a m sdeneanor of the second degree, punishable
20| as provided in s. 775.082 or s. 775.083.

21 Section 27. Section 470.0355, Florida Statutes, is

22 | anended to read:

23 470.0355 Identification of human remains.--

24 (1) PRIOR TO FI NAL DI SPCSI Tl ON. - -

25 (a) 1)y The licensee or registrant in charge of the

26 | final disposition of dead human remains shall, prior to fina
27 | di sposition of such dead human remmins, affix on the ankle or
28 | wist of the deceased, and o+ in the casket or alternative

29 | container or crenmation container, proper identification of the
30 | dead human remains. The identification or tag shall be encased
31| in or consist of durable and | ong-lasting nmaterial containing

30
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1| the nane, date of birth, and date of death;—ant—social

2 | seeurity—rnurber of the deceased, if available. If the dead

3 | human remains are cremated, proper identification shall be

4| placed in the container or urn containing the renains.

5 (b) 2y Any licensee or registrant responsible for

6 | renoval of dead human renmains to any establishnent, facility,
7] or location shall ensure that the remains are identified by a
8| tag or other neans of identification that is affixed to the

9| ankle or wist of the deceased at the tinme the remains are

10 | renoved fromthe place of death or other |ocation

11 (c)3) Any licensee or registrant may rely on the

12 | representation of a legally authorized person to establish the
13 ) identity of dead human renai ns.

14 (2) I N UNLI CENSED CEMETERI ES. --Effective Cctober 1,

15| 2004, the identification of hunman remains interred in an

16 | unlicensed cenetery shall be the responsibility of the

17 | licensed funeral establishment in charge of the funera

18 | arrangenents for the deceased person. The |licensed funera

19 | establishnent in charge of the funeral arrangenents for the
20| internent in an unlicensed cenetery of hunan renai ns shal

21| place on the outer burial container, crenmation internment

22 | container, or other container or on the inside of a crypt or
23 | niche a tag or pernanent identifying nark containing the nane
24 | of the decedent and the date of death, if available. The

25| materials and | ocations of the tag or mark shall be nore

26 | specifically described by rule of the board.

27 (3) INLICENSED CEMETERIES. - - Effective Cctober 1,

28 | 2004, human renmains at |icensed ceneteries shall be identified
29 | as foll ows:

30 (a) Each licensed cenetery shall place on the outer

31| burial container, cremation internent container, or other

31
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1| container or on the inside of a crypt or niche a tag or

2 | permanent identifying nmarker containing the nane of the

3 | decedent and the date of death, if available. The naterials

4] and the location of the tag or narker shall be nore

5| specifically described by rule of the board.

6 (b) Each licensed cenetery may rely entirely on the
7]identity stated on the burial transit permt or on the
8|identification supplied by a person |licensed under this

9| chapter to establish the identity of the dead human remai ns
10 | delivered by such person for burial and shall not be liable
11| for any differences between the identity shown on the burial
12 | transit pernit or identification and the actual identity of
13 | the dead hunman renmmi ns delivered by such person and buried in
14 | the cenetery.

15 (4) DI RECT DI SPOSAL ESTABLI SHMENTS. - - Direct di sposa

16 | establishnents shall establish a systemof identification of
17 | hunman remai ns recei ved which shall be designed to track the
18 | identity of the remains fromthe tine of receipt unti

19 | delivery of the remains to the authorized persons. This is in
20| addition to the requirenents for identification of human

21 | remnins set forth in subsection (1). A copy of the

22 | identification procedures shall be avail abl e, upon request, to
23| the departnent and legally authorized persons.

24 Section 28. For the purpose of incorporating the

25| anendnent to section 470.031, Florida Statutes, in a reference
26 | thereto, paragraph (a) of subsection (1) of section 470. 036,
27| Florida Statutes, is reenacted to read:

28 470.036 Disciplinary proceedings. --

29 (1) The following acts constitute grounds for which
30| the disciplinary actions in subsection (2) nay be taken

31
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(a) Violation of any provision of s. 455.227(1) or s.
470. 031.

Section 29. Section 497.005, Florida Statutes, is
amended to read:

497.005 Definitions.--As used in this chapter

(1) "At-need solicitation" means any uninvited contact
by a licensee or her or his agent for the purpose of the sale
of burial services or nerchandise to the fanily or next of kin
of a person after her or his death has occurred.

(2) "Bank of bel owground crypts" neans any
construction unit of belowground crypts which is acceptable to
t he departnent and which a cenetery uses to initiate its
bel owground crypt programor to add to existing bel owground
crypt structures.

(3) "Belowground crypts" consist of internment space in
prepl aced chanbers, either side by side or nmultiple depth,
covered by earth and sod and known also as "lawn crypts,"
"westm nsters," or "turf-top crypts.”

(4) "Board" neans the Board of Funeral and Cenetery
Servi ces.

(5) "Burial nerchandise," "funeral nerchandise," or
"mer chandi se" neans any personal property offered or sold by
any person for use in connection with the final disposition
nmenori alization, internent, entonbnent, or inurnnment of human
remai ns.

(6) "Burial right" neans the right to use a grave
space, nmausol eum col unbarium ossuary, or scattering garden
for the internent, entonbnent, inurnnent, or other disposition
of human remains.

(7) "Burial service," "funeral service," or "service"
neans any service offered or provided by any person in

33
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1| connection with the final disposition, nenorialization

2| internent, entonbrment, or inurnnent of hunan renmins.

3 (8) "Care and nmi ntenance" neans the perpetual process
4| of keeping a cenetery and its lots, graves, grounds,

5| I andscapi ng, roads, paths, parking lots, fences, nausol euns,

6 | colunbaria, vaults, crypts, utilities, and other inprovenents,
7| structures, and enbellishnents in a well-cared-for and

8| dignified condition, so that the cenetery does not becone a

9 | nui sance or place of reproach and desolation in the community.
10| As specified in the rules of the board, "care and nai ntenance"
11| may include, but is not limted to, any or all of the

12| followi ng activities: nmowing the grass at reasonabl e

13 | intervals; raking and cleaning the grave spaces and adjacent
14 | areas; pruning of shrubs and trees; suppression of weeds and
15| exotic flora; and mai ntenance, upkeep, and repair of drains,
16 | water |ines, roads, buildings, and other inprovenents. "Care
17 | and nmi ntenance" may include, but is not limted to,

18 | reasonabl e overhead expenses necessary for such purposes,

19 | i ncl udi ng mai ntenance of nmachinery, tools, and equi pnent used
20| for such purposes. "Care and mmi ntenance" may al so incl ude
21 | repair or restoration of inprovenents necessary or desirable
22| as a result of wear, deterioration, accident, damage, or
23 | destruction. "Care and nmi ntenance" does not include expenses
24 | for the construction and devel opnent of new grave spaces or
25| internent structures to be sold to the public.
26 (9) "Casket" neans a rigid container which is designed
27 | for the encasenent of human renuins, ang which is usually
28 | constructed of wood or netal, ornanented, and lined with
29 | fabric, and which nay or may not be conbusti bl e.
30 (10) "Cenetery" neans a place dedicated to and used or
31| intended to be used for the permanent internent of human

34
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Saor!
remai ns. A cenetery may contain land or earth internent;

mausol eum vault, or crypt internment; a colunbarium ossuary,
scattering garden, or other structure or place used or
intended to be used for the internent or disposition of
cremat ed human remai ns; or any conbi nati on of one or nore of
such structures or places.

(11) "Cenetery conpany" neans any |legal entity that
owns or controls cenetery | ands or property.

(12) "Certificateholder" or "licensee" neans the
person or entity that is authorized under this chapter to sel
preneed funeral or burial services, preneed funeral or burial
ner chandi se, or burial rights. Each termshall include the
other, as applicable, as the context requires. For the
pur poses of chapter 120, all certificatehol ders, |icensees,
and registrants shall be considered |icensees.

(13) "Colunbariunt neans a structure or buil ding which
is substantially exposed above the ground and which is
i ntended to be used for the inurnment of cremated human
remai ns.

(14) "Common busi ness enterprise" neans a group of two
or nore business entities that share conmon ownership in
excess of 50 percent.

(15) "Crenation" includes any nechanical or therm
process whereby a dead human body is reduced to ashes.
Cremation al so includes any other nechanical or therma
process whereby human remains are pul veri zed, burned,
recremated, or otherw se further reduced in size or quantity.

(16) "Departnent"” neans the Departnent of Financial
Servi ces.

35
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(17) "Direct disposer" neans any person who is
registered in this state to practice direct disposition
pursuant to the provisions of chapter 470.

(18) "Final disposition" nmeans the final disposal of a
dead human body whether by internent, entonbnent, burial at
sea, cremation, or any other neans and includes, but is not
limted to, any other disposition of remains for which a
segregated charge is inposed

(19) "Funeral director" neans any person licensed in
this state to practice funeral directing pursuant to the
provi sions of chapter 470.

(20) "Grave space" neans a space of ground in a
cenetery intended to be used for the internent in the ground
of human remains.

(21) "Hurman renmi ns" neans the bodi es of deceased
persons and i ncludes bodies in any stage of deconposition and
cremat ed remains.

(22) "Mausol eunt neans a structure or buil ding which
is substantially exposed above the ground and which is
i ntended to be used for the entonmbnent of human remnains.

(23) "Mausol eum section" means any construction unit
of a mausol eumwhich is acceptable to the departnent and which
a cenetery uses to initiate its mausol eum programor to add to
its existing nmausol eum structures.

(24) "Monunent" neans any product used for identifying
a grave site and cenetery nenorials of all types, including
nonunents, narkers, and vases.

(25) "Monunent establishnment" nmeans a facility that
operates independently of a cenetery or funeral establishnent
and that offers to sell nonunments or nonunent services to the
public for placenent in a cenetery.

36
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(26) "Net assets" neans the amount by which the total
assets of a certificatehol der, excluding goodw |l, franchises,
custoner lists, patents, trademarks, and receivables from or
advances to officers, directors, enployees, sal espersons, and
affiliated conpani es, exceed total liabilities of the
certificateholder. For purposes of this definition, the term
"total liabilities" does not include the capital stock
paid-in capital, or retained earnings of the
certificatehol der.

(27) "Net worth" neans total assets mnus total
liabilities pursuant to generally accepted accounting
principl es.

(28) "Niche" neans a conpartnent or cubicle for the

nmenorialization or permanent placenent of an urn containing

cremat ed remi ns.

(29) (28) "GCssuary" neans a receptacle used for the
communal placenent of crenmated human renmi ns wit hout benefit
of an urn or any other container in which remains will be

conmm ngled with other cremated hunman renmins and are

nonrecoverable. It may or may not include nenorialization

(30) 29y "CQuter burial container"” nmeans an encl osure
into which a casket is placed and includes, but is not linted
to, vaults nade of concrete, steel, fiberglass, or copper
sectional concrete enclosures; crypts; and wooden encl osures.

(31)36) "Preneed contract" means any arrangement or
net hod, of which the provider of funeral nerchandi se or
servi ces has actual know edge, whereby any person agrees to
furnish funeral merchandise or service in the future

(32)31) "Religious institution"” means an organi zation
formed primarily for religious purposes which has qualified
for exenption fromfederal incone tax as an exenpt

37
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1| organization under the provisions of s. 501(c)(3) of the

2| Internal Revenue Code of 1986, as anended.

3 (33)(32) "Scattering garden" neans a |ocation set

4] aside, within a cenetery, which is used for the spreading or
5| broadcasting of crenmated remains that have been renoved from
6| their container and can be mxed with or placed on top of the
7| soil or ground cover or buried in an underground receptacle on
8| a commingl ed basis and that are nonrecoverable. It nmay or may
9| not include nmenorialization

10 (34) 33) "Servicing agent” means any person acting as
11 | an i ndependent contractor whose fiduciary responsibility is to
12 | assist both the trustee and certificatehol der hereunder in

13| adninistrating their responsibilities pursuant to this

14 | chapter.

15 (35)(34) "Solicitation" means any communi cation that

16 | whieh directly or inplicitly requests an i nmedi ate ora

17 | response fromthe recipient.

18 (36) (35) "Statutory accounting"” means generally

19 | accepted accounting principles, except as nodified by this

20 | chapter.

21 (37) "Urn" neans a receptacle designed to pernmanently
22 | encase cremmated renains.

23 Section 30. Subsection (3) of section 497.305, Florida
24 | Statutes, is anended to read:

25 497.305 Cenetery conpani es; authorized functions. --
26 (3) A cenetery conpany may adopt byl aws establishing
27 | mi ni rum standards for burial nerchandise or the installation
28 | thereof. Such byl aws shall include nini num standards for

29 | access to install burial nerchandise. A cenetery conpany must
30| conmply with its adopted byl aws.

31
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Section 31. Section 497.306, Florida Statutes, is
created to read
497.306 Standards for grave spaces. --

(1) A standard adult grave space shall neasure at

| east 42 inches in width and 96 inches in length, except for

preinstalled vaults in designated areas. For internents,

except cremated renmins, the covering soil shall neasure no

|l ess than 12 inches fromthe top of the outer burial

container, unless such level of soil is not physically

possible. In any internent, the famly or next of kin nay

wai ve the 12-inch coverage m ni mum
(2)(a) Effective Cctober 1, 2004, and prior to the
sal e of grave spaces in any undevel oped areas of a |icensed

cenetery, the cenetery conpany shall prepare a nap docunenting

the establishnent of recoverable internal survey reference

markers installed by the cenetery conpany no nore than 100

feet apart in the areas planned for devel opnent. The interna

reference markers shall be established with reference to

survey markers that are no nore than 200 feet apart which have

been set by a surveyor and nmpper licensed under chapter 472

and docunented in a certified | and survey. Both the map and

the certified | and survey shall be nmintai ned by the cenetery

conpany and shall be nmade avail abl e upon request to the

departnent or nenbers of the public.

(b) The map of the area proposed to be devel oped shal

show.
1. The nunber of grave spaces avail able for sale.
The | ocation of each grave space.
3. The nunber designation assigned to each grave
space.

4. The dinensions of a standard adult grave space.
39
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1 (3) Adult grave spaces established prior to Cctober 1,
2| 2004, are not required to neet the standards established under
3| this section for the di nensions or separation of grave spaces.
4 Section 32. Section 497.307, Florida Statutes, is

5| created to read

6 497.307 ldentification of human remains in |licensed

7| ceneteries.--On and after Cctober 1, 2004, human renains

8| interred, entonbed, scattered, or otherw se placed for fina

9| rest at licensed ceneteries shall be identified as foll ows:

10 (1) Each licensed cenetery shall place on the outer

11 | burial container, crenmation internent container, or other

12 | container, or on the inside of a crypt or niche, a tag or a
13 | permanent identifying marker containing the nane of the

14 | decedent and the date of death, if available. The materials
15 ] and |l ocation of the tag or narker shall be nore specifically
16 | described by rule of the board.

17 (2) Each licensed cenetery may rely entirely on the

18 | identity stated on the burial transit permt or on the

19 | identification supplied by a person licensed under chapter 470
20| to establish the identity of the dead human renmi ns delivered
21| by such person for burial and shall not be liable for any

22 | differences between the identity shown on the burial transit
23| permit or other identification and the actual identity of the
24 | dead human remai ns delivered by such person and buried in the
25 | cenetery.

26 Section 33. Subsection (2) of section 497.325, Florida
27 | Statutes, is anended to read:

28 497.325 Illegal tying arrangenents. --

29 (2)(a) Noncenetery licensed persons and firns shal

30| have the right to sell nmonunents and to performor provide on
31| cenetery property foundation, preparation, and installation

40
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services for nmonunents. However, a cenetery conpany or any
other entity owning and operating a cenetery nay establish

reasonabl e rules regarding the style and size of a nonunent or
its foundation, provided such rules are applicable to al
nmonunent s from what ever source obtai ned and are enforced
uniformy as to all nonunents. Such rules shall be
conspi cuously posted and readily accessible to inspection and
copy by interested persons.

(b) No person who is authorized to sell grave space
and no cenetery conpany or other entity owning and operating a

cenetery may:

1. Require the paynent of a setting or service charge,
by what ever nane known, fromthird party installers for the
pl acenent of a nonunent;

2. Refuse to provide care or nmaintenance for any
portion of a gravesite on which a nmonunent has been placed; or

3. Wiive liability with respect to damage caused by
cenetery enpl oyees or agents to a nonunent after installation
where the nonurment or installation service is not purchased
fromthe person authorized to sell grave space or the cenetery
conpany or other legal entity providing grave space or from or

t hrough any ot her person or corporation designated by the
person authorized to sell grave space or the cenetery conpany
or other legal entity providing grave space. A Ne cenetery

conpany or other entity owning and operating a cenetery nay

not be held liable for the inproper installation of a nonunent

where the nonunment is not installed by the cenetery conpany or
its agents or by such other entity or its agents.

Section 34. Subsection (9) is added to section
497.333, Florida Statutes, to read:
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497.333 Disclosure of information to public.--A
licensee offering to provide burial rights, nerchandise, or
services to the public shall:

(9) Provide to each custoner a conplete description of

any nonunent, narker, or nenorialization to be placed at the

gravesite.

Section 35. Subsection (5) of section 497.361, Florida
Statutes, is anended and subsections (6) and (7) are added to
said section to read

497.361 Registration of nmonunent establishnents. --

(5) Monunents not shatH—be delivered within a
specified tinmeframe shall be considered a breach of contract

unl ess the nonunent establishnent has a witten agreenent to

extend the delivery date. The purchaser shall be entitled to

a refund of all noney paid for the nerchandise. Such refund

shall be made within 30 days after receipt by the nonunent

establi shnent of the purchaser's witten request for a

refund. This subsection does not preclude the purchase and

installation of a new nonunent from any ot her registered

nonunent establishnent or certificatehol der as—estabtishedby
o I L e I I I F
tdate—of —sale—TFhe—estabtishrent—ray +request—two—30-day
. . . I II I .
di-reetor-.
(6) Al contracts with the public nust be approved by

the Departnent of Financial Services and nust provide a

conpl ete description of any nonunent, marker, or related

product to be delivered.

(7) Acertificate of authority may not be transferred

or assi gned.

42
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1 Section 36. Section 497.365, Florida Statutes, is

2| created to read

3 497. 365 Regul ati on of nonunent establishnents. --

4 (1) The Departnent of Financial Services shal

5| establish an inspection programfor all nobnunent

6 | establishnents in accordance with the requirenents of this

7| act.

8 (2) The Departnent of Financial Services shall adopt

9] rules that shall include requirenents for the approval of

10| contracts for nenorials and related products, witten

11 | conpl ai nt procedures and nandatory response to consuner

12 | conplaints, disclosure to the public as to the form of

13 | ownership, the fingerprinting of owners, and appropriate

14 | recor dkeepi ng.

15 (3) Nothing in the departnment's authority or any other
16 | provisions of this act shall unreasonably restrict conpetition
17 | or pernit the restraint of trade and comrer ce.

18 Section 37. Section 497.371, Florida Statutes, is

19 | created to read:
20 497.371 Mbnunent establishnent business |ocation.--
21 (1) A nmonunent establishnent shall be a place at a
22 | specific street address or |l ocation consisting of an office
23 | and di splay area for nonunents, markers, and rel ated products.
24 | The place where the establishnent is |ocated nmust conply with
25| the | ocal governnent zoning regul ati ons and may not be | ocated
26 | on tax-exenpt property.
27 (2) The nmonunent establishnent nust be a full-service
28 | nonunent | ocation open to the public during nornmal business
29 | hours, with facilities to design, inscribe, and instal
30 | nonunents and rel ated products.
31

43
CODING:Words st+ieken are deletions; words underlined are additions.




ga Senate - 2004 SB 528

Flori
28-715-04

1 (3) A person nay not operate a nonunent conpany or
2]install nmonuments, nmarkers, and related products in this state
3| unless he or she is licensed by the Departnent of Financial

4 | Services.

5 Section 38. Section 497.379, Florida Statutes, is

6| created to read

7 497.379 Licensure of nonunent establishnments to sel

8 | preneed contracts.--A nonunent establishnent, including an

9| existing regi stered or unregi stered nonunent establi shnent,
10 | may not sell a preneed contract without first having obtai ned
11 ) a valid certificate of authority fromthe Departnent of

12 | Financial Services. A person nay not be issued a certificate
13| of authority as a nonunment establishnment to sell preneed

14 | contracts unl ess such person has at | east 3 years' experience
15| in the operation and nanagenent of an establishnent selling
16 | nonunents, nmarkers, and rel ated products.

17 Section 39. Section 497.385, Florida Statutes, is

18 | created to read:

19 497. 385 Monunent establishnment; sales

20 | representative.--Each person selling nonunents, nmarkers, and
21 | related products for a nonunent establishnent nust register
22 | with the board, including any person registered or licensed
23 | pursuant to chapter 470 or this chapter. A person selling

24 | nonunents, markers, and related products for a nonunent

25 | establi shment that has been issued a certificate of authority
26 | nust register as a preneed agent pursuant to the requirenents
27 | of this chapter

28 Section 40. Section 497.391, Florida Statutes, is

29 | created to read:

30 497.391 Mnunent establishment; preneed

31| contracts.--Effective January 1, 2005, a nonunent deal er or

44
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1| establishnent nmay not wite a preneed contract unl ess that

2 | contract has been approved by the board. Any nonunent deal er
3| or establishnment that is paid, collects, or receives funds

4 | under a preneed contract for services or nerchandi se shal

5] conply with the provisions of ss. 497.417 and 497. 413.

6 Section 41. Section 497.395, Florida Statutes, is

7| created to read

8 497.395 Licensed nmonunent establishnent; financial

9| requirenents. --

10 (1) For the purposes of qualifying for a certificate
11| of authority as a licensed nonunent establishment, the

12 | establi shnent nust have a mini nrum net worth of $10,000. A
13 | licensed nonunent establishnent holding a certificate of

14 | authority or a nonunent establishnent applicant nust neet and
15| maintain the requirenments of this section on an annual basis
16 | in order to performits obligation for all existing preneed
17 | contracts.

18 (2) Al licensed nonunent establishnments holding a

19 | certificate of authority or an applicant nmust subnmit its nost
20 | recent year-end financial statenents, including a bal ance
21 | sheet and incone statenent, with the certificate of authority
22 | application and annually thereafter as provided in s.
23| 497.407(1). The financial statenent nust be prepared in
24 | accordance with generally accepted accounting principles, as
25 | those principles have been defined by the Florida Board of
26 | Accountancy in the Florida Adm nistrative Code. |If the
27 | applicant does not have the minimumnet worth as set forth in
28 | subsection (3), lacks sufficient liquid assets to satisfy
29 | current liabilities, or does not appear to have any
30 | substantial long-termassets, the departnment shall request
31
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additional financial information concerning financial

statenents and the statenent of cash flow.

(3) For the purposes of this section, the term"tota

preneed contracts" neans the total retail value of al

out st andi ng preneed contracts. There shall be an annual fee

for the renewal of the nonunent establishnment certificate of

authority based on the followi ng sales volune for total

pr eneed contracts:

(a) Five hundred dollars for a certificatehol der that
has total sales of $1 to $50, 000.

(b) Seven hundred and fifty dollars for a
certificateholder that has total sales of $50,001 to $250, 000.

(c) One thousand dollars for a certificatehol der that
has total sales of $250,001 to $500, 000.

(d) Twelve hundred fifty dollars for a

certificateholder that has total sales in excess of $500, 001

(4) In the case of a nonunent establishnment holding a

certificate of authority or a licensed deal er applicant

of fering preneed sal es through a subsidiary agent as provided
in Rule 3F-5.0015, Florida Adm nistrative Code, the
certificateholder or applicant nust execute a guarantee

agreenent with respect to any contract obligations resulting

from preneed sal es of such a selling agent.

(5) |If the certificateholder or applicant does not

neet the financial requirenents in subsection (3), the entity

may voluntarily subnit to the board additional evidence or

agree to additional oversight as to neeting the requirenents

of subsection (1) as a condition of receiving or retaining a

certificate of authority. Such additional evidence or

oversi ght shall include, as appropriate:
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1 (a) An agreenent to submit nmonthly financial
2| statenents of the entity;
3 (b) An agreenent to submit quarterly financial
4| statenents of the entity;
5 (c) An appraisal of the entity's property or broker's
6| opinion of the entity's assets;
7 (d) Acredit report of the entity or its principa
8 | owners;
9 (e) Subordination-of-debt agreenent fromthe entity's
10 | princi pal owners;
11 (f) An indemnification or subrogation agreenent
12 | binding the entity and princi pal owners;
13 (g) A guarantee agreenent for the entity fromits
14 | princi pal owners;
15 (h) Witten explanation of past financial activity;
16 (i) Subnission of the 12-nmonth projected business plan
17 | that i ncl udes:
18 1. A statenent of cash fl ows;
19 2. Pro forma incone statenents, w th sources of
20 | revenues identified; and
21 3. Marketing initiatives;
22 (j) Subnission of previous departnent exanination
23 | reports; or
24 (k) An agreenent of 100 percent voluntary trust by the
25| entity.
26 Section 42. Subsections (1), (3), and (4) of section
27 | 497. 405, Florida Statutes, are anended to read:
28 497.405 Certificate of authority required.--
29 (1) (a) No person, including any cenetery exenpt under
30| s. 497.003, may sell, advertise to sell, or nmake an
31
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arrangenent for a preneed contract without first having a

valid certificate of authority.
(b) No person, including any cenetery exenpt under s.
497.003, nmay sell, advertise to sell, or nmake an arrangenent

for services, nerchandise, or burial rights on a preneed basis
unl ess such person is authorized pursuant to this chapter to
provi de such services, nerchandise, or burial rights on an

at - need basi s.

(3) No person nmay obtain a certificate of authority
under this chapter for the preneed sal e of services unless
such person or its agent, in the case of a corporate entity,
holds a |icense as a funeral establishnment or cenetery
conmpany, e registration as a direct disposal establishnent
under chapter 470, or certification as a nonunent

establ i shnent under this chapter

(4) The provisions of this section do not apply to
religious-institution-owned ceneteries exenpt under s.
497.003(1)(d), in counties with a popul ati on of at | east
960, 000 persons on July 1, 1996, with respect to the sale to
the religious institution's nenbers and their famlies of
interment rights, nmausol euns, crypts, cremation niches and
cremati on internent containers, vaults, liners, urns,

menori al s, vases, foundations, nenorial bases, flora
arrangenents, nonunents, narkers, engraving, and the opening
and closing of internment rights, nausol euns, crypts, and
cremati on niches and cremation i nternent containers, if such

ceneteries have engaged in the sale of preneed contracts prior
to Cctober 1, 1993, and maintain a positive net worth at the
end of each fiscal year of the cenetery.
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Section 43. Subsection (4) of section 497.419, Florida
Statutes, is anended, and subsection (11) is added to that
section, to read

497.419 Cancell ation of, or default on, preneed
contracts. --

(4) Each certificateholder shall provide in
conspicuous type in its contract that the contract purchaser
may cancel the contract and receive a full refund within 30
days after ef the date of execution of the contract, except
for those anpbunts all ocable to any burial rights, nerchandi se,

or services that have been used by the purchaser. The failure

to nmake such provision shall not inpair the contract
purchaser's right to cancellation and refund as provided in
this section.

(11) Failure to install a nonunent within 180 days

after internment shall be considered a breach of contract

unl ess the certificateholder has a witten agreenent to extend

the installation date. The purchaser shall be entitled to a

refund of all noney paid for the nerchandi se. Such refund

shall be made within 30 days after receipt by the

certificatehol der of the purchaser's witten request for a

refund. This subsection does not preclude the purchase and

installation of a new nonunent from any ot her registered

nmonunent establishnent or certificatehol der.
Section 44. Subsection (4) of section 497.436, Florida
Statutes, is anended to read:

497.436 Inactive and revoked certificatehol ders. --
(4) Upon receipt of the notice, in order to protect

the contract purchaser,the board may:
(a) shatH Review the certificatehol der's:
1. tay Trust funds.
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2. {b)y Trust agreenents.
3. {e) Evidence of all outstanding preneed contracts.
(b) Performother procedures the board deens

necessary.
Section 45. Except as otherw se expressly provided in
this act, this act shall take effect July 1, 2004.

R I S R R I b kO R Rk S b R R O

SENATE SUMVARY

Creates the Division of Funeral, Cenetery, and Consuner
Services within the Departnent of Financial Services.

Ef fective January 1, 2005, transfers the duties and
authority of the Board of Funeral Directors and Enbal ners
and the duties and authority of the Board of Funeral and
Cenetery Services to the new Board of Funeral, Cenetery,
and Consuner Services. Establishes the conposition

terns, powers, and duties of the board. Provides for the
office of the director of the new division, including his
or her duties and responsibilities. |Increases the period
that an enbal ner apprentice nay serve in an apprentice
capacity, Amends requirenents relating to the practice of
direct disposal. |Increases the maxi mum nunber of

cl assroom hours of continuing education needed. for

renewal of a direct disposer registration. Revises
requirements for cinerator facilities. Provides

requi renments for identifying hunan remains. Provides
standards for ?rave spaces. Provides for the regul ation

of nonunent establishnments and establishes qualification
requi rements. Provides requirenments for preneed
contracts. Provides for annual fees. (See bill for
details.)
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