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Florida Senate - 2004 SB 608

By Senator Fasano

11-251B- 04
A bill to be entitled

An act relating to sovereign i munity; anending
S. 768.28, F.S.; prescribing linmts and
conditions on the state's wai ver of sovereign
i munity; providing that discretionary function
immunity is an exception to the waiver;
providing that public-duty immunity is an
exception to the waiver; providing an effective
dat e.

VWHEREAS, Section 13 of Article X of the State
Constitution grants the Legislature sole authority to waive
sovereign i mmunity, and

WHEREAS, in 1973, the Legislature, exercising that
authority, adopted section 768.28, Florida Statutes, and

WHEREAS, the | anguage of the waiver with respect to
jurisdiction, as set forth in subsection 768.28(1), Florida
Statutes, and substantively, as set forth in subsection
768. 28(5), Florida Statutes, is simlar to that found in 28
U S. C ss. 1346(b) and 2674 which governs the United States,
and

WHEREAS, it has always been the intent of the
Legi sl ature that such waiver provisions be construed strictly
and be construed and applied as the simlar provisions in
federal |law are applied, and

WHEREAS, it has been brought to the Legislature's
attention that such waiver is not being applied as intended,
and

WHEREAS, in addition to clarification and explicit
direction, it is necessary that the statute set out the
legislative intent with respect to exceptions for the exercise
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of a discretionary function or public duty and the factors to

be applied in determning the existence of the exceptions, and
WHEREAS, the exception for discretionary-function

imunity and the public-duty doctrine currently exist in |aw

and this legislation will nmake explicit in the current

statutes concepts that already exist, NON THEREFORE,

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (1) and (5) of section 768. 28,
Fl ori da Statutes, are anended to read

768. 28 \Wiver of sovereign immunity in tort actions;
recovery limts; limtation on attorney fees; statute of
limtations; exclusions; indemification; risk managenent
pr ogr ans. - -

(1) In accordance with s. 13, Art. X of the State
Constitution, the state, for itself and for its agencies or
subdi vi si ons, hereby wai ves sovereign inmmunity for liability
for torts, but only to the extent specified in this act.
Actions at | aw against the state or any of its agencies or
subdi vi sions to recover damages in tort for noney danmmges
agai nst the state or its agencies or subdivisions for injury
or loss of property, personal injury, or death caused by the
negligent or wongful act or omi ssion of any enpl oyee of the
agency or subdivision while acting within the scope of the
enpl oyee' s office or enploynent under circunstances in which
the state or such agency or subdivision, if a private person
would be liable to the claimant, in accordance with the
general laws of this state, may be prosecuted subject to the
limtations specified in this act. Any such action may be
brought in the county where the property in litigation is
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1| located or, if the affected agency or subdivision has an

2| office in such county for the transaction of its custonmary

3 | busi ness, where the cause of action accrued. However, any such
4 | action against a state university board of trustees shall be
5] brought in the county in which that university's nmain canpus
6|is located or in the county in which the cause of action

7| accrued if the university maintains therein a substanti al

8 | presence for the transaction of its customary business. This
9 | subsection shall be construed strictly. Jurisdiction shall be
10 | ascertai ned by exam ning the conpl aint to determ ne whet her

11 ) the claimis one against the state or a state agency or

12 | subdivision as referred to in this subsection and in

13 | subsection (2) for noney danages for injury, |loss of property,
14 | personal injury, or death caused by the negligent or w ongful
15| act or onission of any enployee of the state or state agency
16 | or subdivision while acting within the scope of his or her

17 | enpl oynent under circunstances in which the state or state

18 | agency or subdivision, if a private person, would be liable to
19 [ the claimant in accordance with the laws of this state.

20 (5)(a)1. The state and its agencies and subdi vi sions
21| shall be liable for tort clains in the same manner and to the
22 | sanme extent as a private individual under like circunstances,
23| but liability shall not include punitive danages or interest
24 | for the period before judgnent.

25 2. The limted waiver provided in this section shal

26 | be strictly construed, and it is the intent of the Legislature
27 | that the provisions contai ned i n subparagraph 1. be construed
28 | and applied using the tests that have been devel oped by the
29| United States Suprene Court and United States circuit courts
30| to govern the application of simlar waiver provisions found
31|in 28 U.S.C. s. 2674(b).
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3. Neither the state nor its agencies or subdivisions
shall be liable to pay a claimor a judgment by any one person
whi ch exceeds the sum of $100,000 or any claimor judgnent, or
portions thereof, which, when totaled with all other clains or
judgnents paid by the state or its agencies or subdivisions
arising out of the sane incident or occurrence, exceeds the
sum of $200, 000. However, a judgnent or judgments may be
claired and rendered in excess of these anpbunts and nmay be
settled and paid pursuant to this act up to $100, 000 or
$200, 000, as the case may be; and that portion of the judgnent
t hat exceeds these anmbunts may be reported to the Legislature,
but may be paid in part or in whole only by further act of the
Legislature. Notwithstanding the limted waiver of sovereign
imunity provided herein, the state or an agency or
subdi vi si on thereof nay agree, within the linmts of insurance
coverage provided, to settle a claimnmade or a judgnent
rendered against it without further action by the Legislature,
but the state or agency or subdivision thereof shall not be
deened to have wai ved any defense of sovereign imunity or to
have increased the limts of its liability as a result of its
obtai ni ng i nsurance coverage for tortious acts in excess of
t he $100, 000 or $200, 000 wai ver provi ded above. The
limtations of liability set forth in this subsection shal
apply to the state and its agenci es and subdi vi si ons whet her
or not the state or its agencies or subdivisions possessed
sovereign immunity before July 1, 1974.

(b) Inmunity concerning discretionary function exists

as an exception fromthe waiver contained in this section for

the state and state agencies and subdivisions identified in

subsection (1) and subparagraph (a)l. The wai ver does not

apply to any cl ai mbased upon an act or onission of an
4
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enpl oyee of the state or state agency or subdivision who

exerci ses due care in the execution of a statute, rule, or

ordi nance, whether or not such statute, rule, or ordinance is

valid, or based upon the exercise or performance of, or the

failure to exercise or perform a discretionary function or

duty on the part of the state or state agency or subdivision

or an enpl oyee of the state or state agency or subdivision

whet her or not the discretion involved is abused. In applying

this exception, the court shall consider whether the

| egislative or adninistrative decision is based upon

consi deration of public policy grounded in social, econonic,

and political policy. If the decision inplicates the exercise

of a policy judgnent of a social, econonic, or politica

nature, the exception provided for in this paragraph applies.

(c) The waiver contained in subsection (1) and

subparagraph (a)l. does not apply to any claiminvolving a

function relating to legislation, licensing, permtting, the

executive branch, enforcenent of |laws and protection of public

safety, or fire inspections and fire suppression

Section 2. This act shall take effect upon becoming a

| aw.
EE IR I b S b b I S I b S I S b b S I I b B S b I
SENATE SUWMMARY
Provides criteria for determ ning when a _conplaint states
a claimas to which the wai ver of sovereign Inmmunity
applies. Declares legislative intent for Strict ]
construction and for construction of the waiver using
tests apPllcabIe to the waiver of sovereign inmunity’ by
federal  law. Prescribes elenents of imunity concerning a
dlscretlonarY function as an exception to the waiver.
Excl udes certain governnent functions fromthe waiver.
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