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SENATE AMENDVENT
Bill No. CS for CSfor CSfor CS for SB 700
Amendment No.  Barcode 040466

CHAMBER ACTI ON
Senat e House

4/ AD 2R
04/ 28/ 2004 02:55 PM

Senators Smth and Peaden noved the foll ow ng amendnent :

Senat e Amendnent
n page 8, line 7, through

page 19, line 23, delete those |ines

and insert:

Section 5. Section 394.4655, Florida Statutes, is
created to read:

394.4655 lInvoluntary outpatient placenent.--

(1) CRTERIA FOR | NVOLUNTARY QUTPATI ENT PLACEMENT. --A

person nay be ordered to involuntary outpatient placenent upon

a finding of the court that by clear and convincing evidence:

(a) The person is 18 years of age or ol der

(b) The person has a nental illness:;

(c) The person is unlikely to survive safely in the

comuni ty without supervision, based on a clinica

det er m nati on

(d) The person has a history of |ack of conpliance

wWith treatnent for nental illness:;

(e) The person has:
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1. At |least twice within the i medi ately precedi ng 36

nont hs been involuntarily adnmitted to a receiving or treatnent

facility as defined in s. 394.455, or has received nenta

health services in a forensic or correctional facility. The

36-nmonth period does not include any period during which the

person was adnmitted or incarcerated; or

2. Engaged in one or nore acts of serious violent

behavi or toward self or others, or attenpts at serious bodily

harmto hinself or herself or others, within the preceding 36

nont hs;

(f) The person is, as a result of his or her nental

illness, unlikely to voluntarily participate in the

recommended treatnent plan and either he or she has refused

voluntary placenent for treatnent after sufficient and

consci enti ous expl anation and di scl osure of the purpose of

placenent for treatnment or he or she is unable to determne

for hinself or herself whether placenent i S necessary;

(d) In viewof the person's treatnment history and

current behavior, the person is in need of involuntary

outpatient placenent in order to prevent a rel apse or

deterioration that would be likely to result in serious bodily

harmto hinself or herself or others, or a substantial harmto

his or her well-being as set forth in s. 394.463(1):

(h) It is likely that the person will benefit from

involuntary outpatient placenent; and

(i) Al available I ess restrictive alternatives that

woul d offer an opportunity for inprovenent of his or her

condi tion have been judged to be inappropriate or unavail abl e.

(2) 1 NVO.UNTARY QUTPATI ENT PLACEMENT. - -

(a)1. A patient may be retained by a receiving

facility upon the recommendati on of the adm nistrator of a
2
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receiving facility where the patient has been exam ned and

after adherence to the notice of hearing procedures provided

in s. 394.4599. The recommendati on nust be supported by the

opi nion of a psychiatrist and the second opinion of a clinica

psychol ogi st or _anot her psychi atrist, both of whom have

personal |y exam ned the patient within the precedi ng 72 hours,

that the criteria for involuntary outpatient placenent are

net. However, in a county having a popul ati on of fewer than

50,000, if the admnistrator certifies that no psychiatrist or

clinical psychologist is available to provide the second

opi nion, the second opinion may be provided by a |licensed

physi ci an who has postgraduate training and experience in

di agnosi s and treatnment of nental and nervous disorders or by

a psychiatric nurse as defined in this chapter. Such a

recommendati on nust be entered on an involuntary outpatient

pl acenent certificate, which certificate nust authorize the

receiving facility to retain the patient pending conpl etion of

a hearing. The certificate shall be made a part of the

patient's clinical record.

2. |1f the patient has been stabilized and no | onger

neets the criteria for involuntary exam nation pursuant to s.

394.463(1)., the patient nust be released fromthe receiving

facility while awaiting the hearing for involuntary outpatient

placenent. Prior to filing a petition for involuntary

outpatient treatnent, the admnistrator of a receiving

facility or a designated departnent representative shal

identify the service provider that will have prinmary

responsibility for service provision under an order for

involuntary outpatient placenent, unless the person is

otherwi se participating in outpatient psychiatric treatnent

and is not in need of public financing for that treatnent, in
3
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which case the individual, if eligible, may be ordered to

involuntary treatnent pursuant to the existing psychiatric

treatnment rel ationship.

3. The service provider shall prepare a witten

proposed treatnment plan in consultation with the patient or

the patient's gquardian advocate, if appointed, for the court's

consideration for inclusion in the involuntary outpatient

pl acenent order. The service provider shall also provide a

copy of the proposed treatnent plan to the patient and the

adm nistrator of the receiving facility. The treatnent plan

nust specify the nature and extent of the patient's nenta

illness. The treatnent plan nust address the reduction of

synptons that necessitate involuntary outpatient placenent and

i nclude neasurable goals and objectives for the services and

treatment that are provided to treat the person's nenta

illness and to assist the person in |living and functioning in

the community or to attenpt to prevent a rel apse or

deterioration. Service providers may sel ect and provi de

supervision to other individuals to inplenent specific aspects

of the treatnent plan. The services in the treatnent plan nust

be deened to be clinically appropriate by a physician

clinical psychol ogi st, psychiatric nurse, or clinical socia

worker, as defined in this chapter., who consults with, or is

enpl oyed or contracted by, the service provider. The service

provider nust certify to the court in the proposed treatnent

pl an whet her sufficient services for inprovenent and

stabilization are currently avail able and whether the service

provi der agrees to provide those services. |f the service

provider certifies that the services in the proposed treatnent

plan are not available, the petitioner may not file the

petition.
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(b) If a patient in involuntary inpatient placenent

neets the criteria for involuntary outpatient placenent, the

admnistrator of the treatnent facility may, before the

expiration of the period during which the treatnent facility

is authorized to retain the patient, recommend invol untary

out pati ent placenent. The reconmendation nust be supported by

the opinion of a psychiatrist and the second opinion of a

clinical psychol ogi st or another psychiatrist, both of whom

have personally exam ned the patient within the precedi nhg 72

hours, that the criteria for involuntary outpatient placenent

are net. However, in a county having a popul ation of fewer

than 50,000, if the admnistrator certifies that no

psychiatrist or clinical psychologist is available to provide

the second opinion, the second opinion may be provided by a

i censed physician who has postgraduate traini ng and

experience in diagnosis and treatnent of nental and nervous

disorders or by a psychiatric nurse as defined in s.

394. 455(23). Such a recommendati on nust be entered on an

involuntary outpatient placenent certificate and the

certificate shall be made a part of the patient's clinica

record

(c)1. The adnministrator of the treatnent facility

shall provide a copy of the involuntary outpatient pl acenent

certificate and a copy of the state mental health di scharge

formto a departnent representative in the county where the

patient will be residing. For persons who are |eaving a state

nental health treatnent facility, the petition for involuntary

outpatient placenent nmust be filed in the county where the

patient will be residing.

2. The service provider that will have primary

responsi bility for service provision shall be identified by
5
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the desi gnated departnent representative prior to the order

for involuntary outpatient placement and nust, prior to filing

a petition for involuntary outpatient placenent, certify to

the court whether the services reconmmended in the patient's

di scharge plan are available in the |local comunity and

whet her the service provider agrees to provide those services.

The service provider nmust develop with the patient, or the

patient's quardi an advocate, if appointed, a treatnent or

service plan that addresses the needs identified in the

di scharge plan. The plan nust be deened to be clinically

appropriate by a physician, clinical psychol ogist, psychiatric

nurse, or clinical social worker, as defined in this chapter

who consults with, or is enployed or contracted by, the

servi ce provider.

3. |If the service provider certifies that the services

in the proposed treatnent or service plan are not avail abl e,

the petitioner may not file the petition

(3) PETITION FOR | NVOLUNTARY QUTPATI ENT PLACEMENT. - -

(a) A petition for involuntary outpatient placenent

nmay be filed by:

1. The adnministrator of a receiving facility; or

2. The adnmnistrator of a treatnment facility.

(b) Each required criterion for involuntary outpatient

pl acenent nmust be all eged and substantiated in the petition

for involuntary outpatient placenent. A copy of the

certificate reconmmendi ng i nvol untary out patient pl acenent

conpleted by a qualified professional specified in subsection

2) nust be attached to the petition. A copy of the proposed

treatment plan nust be attached to the petition. Before the

petition is filed, the service provider shall certify that the

services in the proposed treatnent plan are available. |If the
6
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necessary services are not available in the patient's |oca

comunity to respond to the person's individual needs, the

petition may not be filed.

(c) The petition for involuntary outpatient placenent

nust be filed in the county where the patient is | ocated,

unless the patient is being placed froma state treatnent

facility, in which case, the petition nmust be filed in the

county where the patient will reside. Wen the petition has

been filed, the clerk of the court shall provide copies of the

petition and the proposed treatnent plan to the departnent,

the patient, the patient's gquardian or representative, the

state attorney, and the public defender or the patient's

private counsel. A fee nay not be charged for filing a

petition under this subsection

(4) APPO NTMENT OF COUNSEL.--Wthin 1 court working

day after the filing of a petition for involuntary outpatient

placenent, the court shall appoint the public defender to

represent the person who is the subject of the petition

unl ess the person is otherw se represented by counsel. The

clerk of the court shall inmmediately notify the public

def ender of the appoi ntnent. The public defender shal

represent the person until the petition is di smssed, the

court order expires, or the patient is discharged from

involuntary outpatient placenent. An attorney who represents

the patient shall have access to the patient, witnesses, and

records relevant to the presentation of the patient's case and

shall represent the interests of the patient, regardl ess of

the source of paynent to the attorney.

(5) CONTI NUANCE OF HEARING --The patient is entitled

with the concurrence of the patient's counsel, to at | east one

conti nuance of the hearing. The continuance shall be for a
7
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period of up to 4 weeks.
(6) HEARI NG ON | NVOLUNTARY QOUTPATI ENT PLACEMENT. - -

(a)1. The court shall hold the hearing on involuntary

out patient placenent within 5 working days after the filing of

the petition, unless a continuance is granted. The hearing

shall be held in the county where the petition is filed, shal

be as convenient to the patient as is consistent with orderly

procedure, and shall be conducted in physical settings not

likely to be injurious to the patient's condition. If the

court finds that the patient's attendance at the hearing is

not consistent with the best interests of the patient and if

the patient's counsel does not object. the court may waive the

presence of the patient fromall or any portion of the

hearing. The state attorney for the circuit in which the

patient is |ocated shall represent the state, rather than the

petitioner, as the real party in interest in the proceeding.

2. The court nmay appoint a nmaster to preside at the

hearing. One of the professionals who executed the involuntary

outpatient placenent certificate shall be a witness. The

pati ent _and the patient's quardi an or representative shall be

infornmed by the court of the right to an independent expert

exam nation. |If the patient cannot afford such an exam nation

the court shall provide for one. The independent expert's

report shall be confidential and not discoverable, unless the

expert is to be called as a witness for the patient at the

hearing. The court shall allow testinony from.individuals,

including famly nenbers, deemed by the court to be rel evant

under state law, regarding the person's prior history and how

that prior history relates to the person's current condition

The testinony in the hearing nust be given under oath., and the

proceedi ngs must be recorded. The patient may refuse to
8
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testify at the hearinqg.

(b)Y1. If the court concludes that the patient neets

the criteria for involuntary outpatient placenent pursuant to

subsection (1), the court shall issue an order for involuntary

out patient placenent. The court order shall be for a period of

up to 6 nonths. The order nust specify the nature and extent

of the patient's nmental illness. The order of the court and

the treatnment plan shall be made part of the patient's

clinical record. The service provider shall discharge a

patient frominvoluntary outpatient placenent when the order

expires or any tinme the patient no | onger neets the criteria

for involuntary placenment. Upon di scharge, the service

provi der shall send a certificate of discharge to the court.

2. The court may not order the departnment or the

service provider to provide services if the programor service

is not available in the patient's |ocal community., if there is

no space available in the programor service for the patient,

or if funding is not available for the programor service. A

copy of the order nust be sent to the Agency for Health Care

Adm nistration by the service provider within 1 worki ng day

after it is received fromthe court. After the placenent order

is issued, the service provider and the patient nmay nodify

provisions of the treatnent plan. For any nmateria

nodi fication of the treatment plan to which the patient or the

patient's quardi an advocate, if appoi nted, does agree, the

service provider shall send notice of the nodification to the

court. Any nmaterial nodifications of the treatnent plan which

are contested by the patient or the patient's quardi an

advocate, if appointed. nmust be approved or di sapproved by the

court consistent with subsection (2).

3. If, inthe clinical judgnent of a physician, the
9
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pati ent has failed or has refused to conply with the treatnent

ordered by the court, and, in the clinical judgnent of the

physician, efforts were made to solicit conpliance and the

patient may neet the criteria for involuntary exam nation, a

person nay be brought to a receiving facility pursuant to s.

394.463. 1f, after exam nation, the patient does not neet the

criteria for involuntary inpatient placenment pursuant to s.

394. 467, the patient nust be discharged fromthe receiving

facility. The involuntary outpatient placenent order shal

remain in effect unless the service provider determnes that

the patient no longer neets the criteria for involuntary

outpatient placenent or until the order expires. The service

provi der nust determ ne whether nodifications shoul d be nmade

to the existing treatnent plan and nust attenpt to continue to

engage the patient in treatnent. For any nmaterial nodification

of the treatnent plan to which the patient or the patient's

guardi an advocate, if appointed, does agree, the service

provi der shall send notice of the nodification to the court.

Any material nodifications of the treatnent plan which are

contested by the patient or the patient's quardi an advocate,

i f appoi nted, nmust be approved or di sapproved by the court

consi stent with subsection (2).

(c) 1f, at any tine before the conclusion of the

initial hearing on involuntary outpatient placenent, it

appears to the court that the person does not neet the

criteria for involuntary outpatient placenment under this

section but, instead, neets the criteria for involuntary

inpatient placenent, the court nmay order the person adnitted

for involuntary inpatient exam nation under s. 394.463. |If the

person i nstead neets the criteria for involuntary assessnent,

protective custody, or involuntary adm Ssion pursuant to s.
10
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397.675, the court may order the person to be admtted for

involuntary assessnent for a period of 5 days pursuant to s.

397.6811. Thereafter, all proceedings shall be governed by

chapter 397.

(d) At the hearing on involuntary outpatient

pl acenent., the court shall consider testinony and evi dence

regarding the patient's conpetence to consent to treatnent. |f

the court finds that the patient is inconpetent to consent to

treatment, it shall appoint a guardi an advocate as provided in

s. 394.4598. The quardi an _advocate shall be appoi nted or

di scharged in accordance with s. 394. 4598.

(e) The adm nistrator of the receiving facility or the

desi gnat ed departnent representative shall provide a copy of

the court order and adequate docunentation of a patient's

nental illness to the service provider for involuntary

out pati ent placenment. Such docunentation nust include any

advance directives nade by the patient, a psychiatric

evaluation of the patient, and any eval uations of the patient

performed by a clinical psychologist or a clinical social

wor ker .
(7) PROCEDURE FOR CONTI NUED | NVOLUNTARY QUTPATI ENT
PLACEMENT. - -

(a)1. |If the person continues to neet the criteria for

involuntary outpatient placenent. the service provider shall

before the expiration of the period during which the treatnent

is ordered for the person, file in the circuit court a

petition for continued involuntary outpatient placenent.

2. The existing involuntary outpatient placenent order

renmains in effect until disposition on the petition for

continued involuntary outpatient placenent.

3. Acertificate shall be attached to the petition
11
4:24 PM 04/ 26/ 04 s0700c4b- 14j 33




© 00 N o o b~ W N

W W N N N N N D N NN DN P PP PR R R RR Rk
R O © 00 N O 0o A W N P O © 0N O o W N R O

SENATE AMENDVENT
Bill No. CSfor CSfor CSfor CS for SB 700
Amendrment No. _ Barcode 040466

which includes a statenent fromthe person's physician or

clinical psychologist justifying the request, a brief

description of the patient's treatnment during the tine he or

she was involuntarily placed, and an individualized plan of

conti nued treatnent.

4. The service provider shall devel op the

i ndi vidual i zed plan of continued treatnent in consultation

with the patient or the patient's guardi an advocate, if

appoi nted. When the petition has been filed, the clerk of the

court shall provide copies of the certificate and the

i ndi vidualized plan of continued treatnent to the departnent,

the patient. the patient's guardi an advocate, the state

attorney, and the patient's private counsel or the public

def ender .

(b) Wthin 1 court working day after the filing of a

petition for continued involuntary outpatient placenent, the

court shall appoint the public defender to represent the

person who is the subject of the petition, unless the person

is otherwi se represented by counsel. The clerk of the court

shall imediately notify the public defender of such

appoi ntnent. The public defender shall represent the person

until the petition is dismssed or the court order expires or

the patient is discharged frominvol untary outpati ent

pl acenent. Any attorney representing the patient shall have

access to the patient, witnesses, and records relevant to the

presentation of the patient's case and shall represent the

interests of the patient, regardl ess of the source of paynent

to the attorney.

(c) Hearings on petitions for continued involuntary

out pati ent placenent shall be before the circuit court. The

court may appoint a nmaster to preside at the hearing. The
12
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procedures for obtaining an order pursuant to this paragraph

shall be in accordance with subsection (6), except that the

tinme period included in paragraph (1)(e) is not applicable in

determ ni ng the appropriateness of additional periods of

i nvol untary outpatient pl acenent.

(d) Notice of the hearing shall be provided as set

forth in s. 394.4599. The patient and the patient's attorney

nay agree to a period of continued outpatient placenent

W thout a court hearing.

(e) The sane procedure shall be repeated before the

expiration of each additional period the patient is placed in

treat nent.

(f) If the patient has previously been found

i nconpetent to consent to treatnment, the court shall consider

testi nony and evidence regardi ng the patient's conpetence.

Section 394. 4598 governs the di scharge of the quardi an

advocate if the patient's conpetency to consent to treatnent

has been restored.

13
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