Florida Senate - 2004 CS for CS for SB 712

By the Comittees on_vaernnentaI_CNersight and Productivity;
and Commerce, Economic Qpportunities, and Consuner Services

302-1338-04

1 A bill to be entitled

2 An act relating to a review under the Qpen

3 CGover nnent Sunset Revi ew Act; anendi ng s.

4 73.0155, F.S.; revising a public-records

5 exenption for business records submitted in

6 em nent dommi n negoti ations on busi ness

7 damages; providing for confidentiality;

8 prescribing the information that is

9 confidential and exenpt from di scl osure;

10 prescribing certain conditions for the

11 confidentiality and exenption; providing for

12 limtations on the confidentiality and

13 exenption; providing for access by enpl oyees of

14 an agency; providing a penalty for disclosure;

15 specifying that the information may be of fered

16 in evidence; providing for future legislative

17 review and repeal; providing a statenent of

18 public necessity; providing an effective date

19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Section 73.0155, Florida Statutes, is
23 | anended to read:
24 73.0155 Confidentiality; business informtion recerds
25 | provided to a governnental condeming authority.--
26 (1) The foll owi ng business infornmation records
27 | provi ded by the owner of a business to a governnental
28 | condeming authority as part of an offer of business damages
29 | under purstant—te s. 73.015 is confidential and are exenpt
30 | from the—disetosure—provisions—of s. 24(a), Art. | of the
31| State Constitution and s. 119.07(1) if the—disetosure—of——such
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+f the owner persoen—providing—such—+ecords requests in witing
that the information sueh—+ecords be held exenpt: -

(a) Federal tax returns or tax infornmation
confidential under 26 U S.C. s. 6103.

(b) State tax returns or tax infornmation confidential
under s. 213. 053.

(c) Balance sheets, profit-and-|loss statenents,

cash-fl ow statenents, inventory records, or custoner lists or

nunber of custoners for a business operating on the parcel to

be acquired.

(d) A franchise, distributorship, or |ease agreenent

of which the business operating on the parcel to be acquired

is the subject.

(e) Materials that relate to nethods of manufacture or

production, potential trade secrets, patentable material, or

actual trade secrets as defined in s. 688.002.

(f) Oher sensitive or proprietary information rel ated

to the business operating on the parcel to be acquired, if the

owner attests in witing to the governnental condemi ng

authority that:

1. The information is being relied upon to

substantiate a claimfor business damages under s. 73.015;

2. The information has not otherw se been publicly

di scl osed:;
3. The information cannot be readily obtained by the

public using alternative neans;

4. The information is used by the business to protect

or further a business advantage over those who do not know or

use the information; and
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5. The disclosure of the information would injure the

busi ness in the market pl ace. Nething—+n—thi-s—seetion—shatH—be
I . . F I o I

(2) At the tine that any infornmation nade confidenti al

and exenpt fromdi scl osure under subsection (1) is legally

avail abl e or subject to public disclosure for any reason, that

information is no |longer confidential and exenpt and shall be

nmade avail able for inspection and copyi ng.

(3) An agency as defined in s. 119.011 nmay i nspect and

copy records or information made confidential and exenpt from

di scl osure under subsection (1) exclusively for the

transaction of official business by, or on behalf of, an

agency. An agency receiving this confidential and exenpt

information nust nmaintain the confidentiality of that

informati on. Any enpl oyee or agent of the agency receiving

this confidential and exenpt infornmation who willfully and

knowi ngly violates this subsection comits a m sdeneanor of

the first degree, punishable as provided by s. 775.082 or s.
775. 083.
(4) This section does not prevent an agency from

offering informati on made confidential and exenpt from

di scl osure under subsection (1) as evidence in a |l ega

proceedi ng and does not prevent a court from determnining

whether to close a portion of a court record from subsequent

public disclosure after trial in order to maintain the

confidentiality of that information

(5) Subsection (1) Fhis—exenption is subject to the

Open Governnent Sunset Review Act in accordance with s. 119.15
3
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and expires on Cctober 2, 2009 2664, unless reviewed and
reenacted by the Legi sl ature.
Section 2. (1) The Legislature finds that it is a

public necessity to nake confidential and exenpt from public

di scl osure sensitive business information that is submtted to

a governnental condenning authority by a business owner to

substantiate an offer to settle a business-danage claim

resulting fromthe acquisition of a parcel for right-of-way

pur poses through em nent donmmin. Specifically, the Legislature

finds that this confidentiality and exenption from public

di scl osure are necessary for federal and state tax returns and

tax i nformation; bal ance sheets, profit-and-|oss statenents,

cash-fl ow statenments, inventory records, and custoner lists or

nunber of custoners for a business operating on the parcel

franchi se, distributorship, and | ease agreenents relating to a

busi ness operating on the parcel; information in the nature of

trade secrets; and other sensitive or proprietary business

i nformati on, because the business uses this information to

protect or further an advantage over other busi nesses and

di scl osure of the information would injure the business in the

nmar ket pl ace, and because the governnental condeming authority

uses this information to evaluate the nerits of a

busi ness-damage clai mand rel uctance on the part of a business

to provide this information would significantly inpair the

ability of the authority to conduct em nent domain activities.

(2) Federal and state tax returns and tax information

bal ance sheets, profit-and-|loss statenents, cash-fl ow

statenents, inventory records, and custoner lists or nunber of

custoners for a business; franchise, distributorship, and

| ease agreenents relating to a business; information in the

nature of trade secrets; and other sensitive or proprietary
4
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busi ness information are typically kept confidential by a

busi ness and are not readily obtainable by the public through

alternative neans. This information relates directly to the

operations of the business and refl ects upon, and provides

insights into, the financial status, operating techni ques and

activities, and strategic plans of the business. Conpetitors

of the business, who would not ordinarily have access to this

sensitive business information, could use it to undernine the

position that the business nmamintains in the nmarketpl ace by

adj usting their own operating techniques and activities and

strategic plans in response to what they | earn about the

busi ness. But for the acquisition by a governnental condemi ng

authority of property on which the busi ness operates and the

requi renment that the business subnit an offer to settle a

busi ness-danmage claim the business would not ordinarily be in

the position of having to release this information into a

public forum The confidentiality and exenption from public

di scl osure provided by this act, therefore, protect

information of a confidential nature concerning an entity and

are necessary to prevent the business frombeing unfairly

injured in the narketpl ace.

(3) Federal and state tax returns and tax information

bal ance sheets, profit-and-|loss statenents, cash-fl ow

statenents, inventory records, and custoner lists or nunber of

custoners for a business; franchise, distributorship, and

| ease agreenents relating to a business; information in the

nature of trade secrets; and other sensitive or proprietary

busi ness infornation are critical to the evaluation of a claim

for business damages resulting fromthe acquisition of a

parcel by a governnental condemming authority. The authority

uses the information to deternine how the taking of a portion
5
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of the property on which a business operates will affect the

busi ness froma financial standpoint, to eval uate whether the

anount that the business is claimng is accurate in relation

to the actual business damages, and, ultimately, to deternine

how nuch to conpensate the business for its danages. Wt hout

the information, a condeming authority would not be able to

assess the accuracy of the busi ness-damage offer the business

submts and woul d have to approxi nat e damages usi ng

nonspecific i nformation, such as industry trends or averages.

An inability to obtain accurate and specific information about

t he busi ness creates the potential for the authority to pay a

greater anount than the actual damages or for the authority to

underval ue the claimand reject the business's offer. The

exchange of accurate infornation pronotes good-faith

negoti ati ons between the busi ness and the gover nnent al

condeming authority early in the property-acquisition process

and, thereby, pronotes opportunities for the parties to reach

a settlenent on the anount of damages without having to

proceed to a full trial, which would likely entail greater

costs associated with the acquisition of property for public

transportati on projects. Because, for the reasons cited in

subsection (2), a business is reluctant to share this

sensitive business information, the confidentiality and

exenption from public disclosure provided by this act

encour age busi nesses to rel ease the infornmation, pronote

settlenents early in the condemati on process and bhefore

trial, and all ow governmental condemmi ng authorities to

effectively and efficiently adm ni ster em nent donain

pr ogr ans.
Section 3. This act shall take effect October 1, 2004.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEE/%%B?IETUTE FOR

Carifies that agencies nay inspect or copy confidential
information in ofder to performtheir duties.

Adds_an intent standard for violation of the section by
requiring a violation to be willful and know ng.

Makes explicit that confidential information may be used in
court proceedings and that the court may protect it.
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