Fl ori da Senate - 2005 SB 1010

By Senator Bennett

21- 580A- 05
1 A Dbill to be entitled
2 An act relating to adm ni strative procedures;
3 anending s. 11.60, F.S.; revising duties of the
4 Admi ni strative Procedures Committee with
5 respect to its review of statutes; anending s.
6 120.54, F.S.; revising times for filing rules
7 for adoption; providing for the form and
8 provi si ons of bonds; revising applicability of
9 certain uniformrules; anending s. 120.55,
10 F.S.; requiring that certain informtion be
11 included in forns incorporated by reference in
12 rules; requiring information to be published
13 el ectronically on an Internet website
14 provi di ng that such publication does not
15 precl ude other publications; providing
16 additional duties of the Departnment of State
17 with respect to publications; providing
18 requi renents for the Internet website; anending
19 s. 120.551, F.S.; postponing the repeal of this
20 section, relating to Internet publication
21 anmendi ng s. 120.56, F.S.; revising provisions
22 relating to withdrawal of chall enged rules;
23 anmending s. 120.569, F.S.; prescribing
24 ci rcunst ances under which the time for filing a
25 petition for hearing nust be extended; anending
26 s. 120.57, F.S.; requiring that additiona
27 i nformati on be included in notices relating to
28 protests of contract solicitations or awards;
29 anmending s. 120.74, F.S.; requiring agency
30 reports to be filed with the Administrative
31 Procedures Conmittee; requiring the Departnent
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1 of State to provide certain assistance to

2 agencies in their transition to publishing on

3 the Florida Adm nistrative Wekly Internet

4 website; providing effective dates.

5

6| Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. Subsection (4) of section 11.60, Florida

9| Statutes, is anended to read:

10 11.60 Administrative Procedures Committee; creation
11| menbership; powers; duties.--

12 (4) The conmittee shall undertake—and maintain a

13| systematie—anrd continuous review of statutes that authorize
14| agencies to adopt rules and shall nake recomrendations to the
15| appropriate standing commttees of the Senate and the House of
16| Representatives as to the advisability of considering changes
17| to the delegated |l egislative authority to adopt rules in

18| specific circunstances. The annual report submitted pursuant
19| to paragraph (2)(f) shall include a—sechedutefortherequi+red
20| systermatie—reviewof—existingstatutes—asumrary—of—the

21| status—efthis—review—and any recomrendati ons provided to the
22| standing commttees during the precedi ng year

23 Section 2. Paragraph (e) of subsection (3) and

24| paragraph (b) of subsection (5) of section 120.54, Florida

25| Statutes, are anended to read:

26 120. 54 Rul enmeki ng. - -

27 (3) ADOPTI ON PROCEDURES. - -

28 (e) Filing for final adoption; effective date.--

29 1. If the adopting agency is required to publish its
30| rules in the Florida Adm nistrative Code, it shall file with
31| the Departnment of State three certified copies of the rule it
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proposes to adopt, a summary of the rule, a summary of any
hearings held on the rule, and a detailed witten statenent of
the facts and circunstances justifying the rule. Agencies not
required to publish their rules in the Florida Adm nistrative
Code shall file one certified copy of the proposed rule, and
the other material required by this subparagraph, in the

of fice of the agency head, and such rules shall be open to the
publi c.

2. Arule may not be filed for adoption |ess than 28

days or npre than 90 days after the notice required by

paragraph (a), until 21 days after the notice required by

paragraph (d), until 14 days after the final public hearinag,

until 21 days after preparation of a statenent of estinated

requl atory costs required under s. 120.541, or until the

adnministrative |aw judge has rendered a decision under s.

120.56(2)., whichever applies. FHnrgs—shat—bermade—notess
29 o 90—d : . . I

by—paragraph—a)— Wien a required notice of change is

publ i shed prior to the expiration of the time to file the rule

for adoption, the period during which a rule nust be filed for
adoption is extended to 45 days after the date of publication.
If notice of a public hearing is published prior to the
expiration of the tine to file the rule for adoption, the
period during which a rule nmust be filed for adoption is
extended to 45 days after adjournment of the final hearing on
the rule, 21 days after receipt of all nmaterial authorized to
be submitted at the hearing, or 21 days after receipt of the
transcript, if one is nade, whichever is |atest. The term
“public hearing" includes any public nmeeting held by any
agency at which the rule is considered. The filing of a
petition for an adm nistrative determ nati on under the

3
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provi sions of s. 120.56(2) shall toll the 90-day period during

which a rule nmust be filed for adoption until 30 days after

rendition of the final order or until judicial review of the

final order is conplete. the—admnistrativetawfudge—has

3. At thetime arule is filed, the agency shal
certify that the time |linmtations prescribed by this paragraph
have been conplied with, that all statutory rul emaking
requi renents have been net, and that there is no
admi ni strative determ nation pending on the rule. For the

purposes of this paragraph, the term "adni nistrative

det erm nation" does not include subsequent judicial review

4. At the tinme arule is filed, the commttee shal
certify whether the agency has responded in witing to al
material and tinely witten coments or witten inquiries nmade
on behalf of the comm ttee. The departnment shall reject any
rule not filed within the prescribed tinme limts; that does
not satisfy all statutory rul emaki ng requirenents; upon which
an agency has not responded in witing to all material and
timely witten inquiries or witten coments; upon which an
admi nistrative determ nation is pending; or which does not
i nclude a statenent of estimated regulatory costs, if
required.

5. If arule has not been adopted within the tine
limts inmposed by this paragraph or has not been adopted in
conpliance with all statutory rul emaki ng requirenments, the
agency proposing the rule shall withdraw the rule and give
notice of its action in the next avail able issue of the
Fl ori da Administrative Wekly.

6. The proposed rule shall be adopted on being filed
with the Departnent of State and become effective 20 days

4
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after being filed, on a |ater date specified in the rule, or
on a date required by statute. Rules not required to be filed
with the Departnent of State shall become effective when
adopted by the agency head or on a | ater date specified by
rule or statute. If the comrittee notifies an agency that an
objection to a rule is being considered, the agency may

post pone the adoption of the rule to accompdate revi ew of the
rule by the cormittee. \When an agency postpones adoption of a
rule to accommodate review by the conmittee, the 90-day period
for filing the rule is tolled until the cormittee notifies the
agency that it has conpleted its review of the rule.

(5) UNI FORM RULES. - -

(b) The uniformrules of procedure adopted by the
conmmi ssion pursuant to this subsection shall include, but are
not limted to:

1. Uniformrules for the scheduling of public
neeti ngs, hearings, and workshops.

2. Uniformrules for use by each state agency that
provi de procedures for conducting public nmeetings, hearings,
and wor kshops, and for taking evidence, testinony, and
argunment at such public neetings, hearings, and workshops, in
person and by means of conmuni cati ons nedia technol ogy. The
rul es shall provide that all evidence, testinony, and argunent
presented shall be afforded equal consideration, regardl ess of
the nethod of conmunication. If a public neeting, hearing, or
wor kshop is to be conducted by neans of conmunications nedi a
technol ogy, or if attendance may be provided by such neans,
the notice shall so state. The notice for public neetings,
heari ngs, and workshops utilizing conmunications nedi a
technol ogy shall state how persons interested in attendi ng may
do so and shall nane |ocations, if any, where comunications

5
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nmedi a technology facilities will be available. Nothing in this
par agraph shall be construed to dimnish the right to inspect
public records under chapter 119. Linmting points of access to
public neetings, hearings, and workshops subject to the
provi sions of s. 286.011 to places not nornally open to the
public shall be presuned to violate the right of access of the
public, and any official action taken under such circunstances
is void and of no effect. Other laws relating to public
nmeeti ngs, hearings, and workshops, including penal and
remedi al provisions, shall apply to public nmeetings, hearings,
and wor kshops conducted by nmeans of communi cations nedi a
technol ogy, and shall be liberally construed in their
application to such public neetings, hearings, and workshops.
As used in this subparagraph, "comunications nedia
t echnol ogy" neans the electronic transm ssion of printed
matter, audio, full-notion video, freeze-frane video,
conpressed video, and digital video by any nethod avail abl e.

3. Uniformrules of procedure for the filing of notice

of protests and formal witten protests. The Administration

Commi ssi on _may prescribe the form and substantive provisions

of a required bond.

4. Uniformrules of procedure for the filing of
petitions for adm nistrative hearings pursuant to s. 120.569

or s. 120.57. For_all actions other than agency enforcenent

and disciplinary actions against a |licensee or other person,

such rules shall require the petition to include:
a. The identification of the petitioner.
b. A statenent of when and how the petitioner received

noti ce of the agency's action or proposed action.

6
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c. An explanation of how the petitioner's substantia
interests are or will be affected by the action or proposed
action.

d. A statenment of all material facts disputed by the
petitioner or a statenent that there are no disputed facts.

e. A statenent of the ultimate facts all eged,
including a statenent of the specific facts the petitioner
contends warrant reversal or nodification of the agency's
proposed action.

f. A statenment of the specific rules or statutes that
the petitioner contends require reversal or nodification of
t he agency's proposed action, including an explanation of how
the alleged facts relate to the specific rules or statutes.

g. A statenment of the relief sought by the petitioner
stating precisely the action petitioner w shes the agency to
take with respect to the proposed action.

5. Uniformrules of procedure for the filing and
pronmpt disposition of petitions for declaratory statenents.

6. Provision of a nmethod by which each agency head
shall provide a description of the agency's organization and
general course of its operations.

7. Uniformrules establishing procedures for granting
or denying petitions for variances and wai vers pursuant to s.
120. 542.

Section 3. Effective Decenmber 31, 2006, section
120.55, Florida Statutes, is amended to read:

120.55 Publication.--

(1) The Departnment of State shall

(a)l. Through a continuous revision system conpile
and publish the "Florida Adm nistrative Code." The Florida
Admi nistrative Code shall contain all rules adopted by each

7
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agency, citing the specific rulemaking authority pursuant to
whi ch each rule was adopted, all history notes as authorized
ins. 120.545(9), and conplete indexes to all rules contained
in the code. Supplenentation shall be nade as often as
practicable, but at |east nonthly. The departnment may
contract with a publishing firmfor the publication, in a
timely and useful form of the Florida Adm nistrative Code;
however, the departnent shall retain responsibility for the
code as provided in this section. This publication shall be
the official conpilation of the administrative rules of this
state. The Departnment of State shall retain the copyright over
the Florida Admi nistrative Code.

2. Rules general in formbut applicable to only one
school district, comunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Admi nistrative Code. Exclusion from publication in
the Florida Admi nistrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
departnent, the departnent shall publish the address and
t el ephone nunber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al
rul es of that agency excluded from publication in the code,
and a statenment as to where those rules nmay be inspected.

4. Forms shall not be published in the Florida
Admi nistrative Code; but any form which an agency uses inits
dealings with the public, along with any acconpanyi ng
instructions, shall be filed with the conmttee before it is
used. Any formor instruction which neets the definition of

8
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"rule" provided in s. 120.52 shall be incorporated by
reference into the appropriate rule. The reference shal
specifically state that the formis being incorporated by
reference and shall include the nunber, title, and effective
date of the form and an expl anati on of how the form nmay be

obt ai ned. Each formcreated by an agency which is incorporated

by reference in a rule notice of which is given under_s.

120.54(3)(a) after December 31, 2006, nust clearly display the

nunber, title, and effective date of the form and the nunber

of the rule in which the formis incorporated.

(b) Electronically publish on an Internet website

managed by the departnment a weekly publication entitled the

"Florida Adm nistrative Wekly," which shall serve as the

official Internet website for such publication and nust

cont ai n:

1. Notice of adoption of, and an index to, all rules
filed during the precedi ng week.

2. Al notices required by s. 120.54(3)(a), show ng
the text of all rules proposed for consideration e——=a
reference—tothetocationinthe Horida—AdmnistrativeWeekly
where—thetext—of the propoesedrules—is—published

3. All notices of public neetings, hearings, and
wor kshops conducted in accordance with the provisions of s.
120. 525, including a statenent of the manner in which a copy
of the agenda may be obtai ned.

4. A notice of each request for authorization to anmend
or repeal an existing uniformrule or for the adoption of new
uni form rul es.

5. Notice of petitions for declaratory statenents or

adm nistrative deterni nations.

9
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1 6. A sumary of each objection to any rule filed by

2| the Adnministrative Procedures Comittee during the preceding
3| week.

4 7. A cumulative list of all rules that have been

5| proposed but not filed for adoption.

6 8.7 Any other material required or authorized by |aw
7| or deened useful by the departnment.

8

9| The department may contract with a publishing firmfor printed
10| publication of the Florida Administrative Wekly and nmake

11| copies available on an annual -subscription basis. Al costs
12| related to the printed publication of the Florida

13| Adnministrative Wekly shall be funded solely by annua

14| subscription revenue.

15 (c) Review notices for conpliance with formt and

16| numbering requirenents before publishing themon the Florida
17| Administrative Wekly Internet website.

18 (d)€ey Prescribe by rule the style and formrequired
19| for rules subnitted for filing and establish the form for

20| their certification.

21 (el Correct grammtical, typographical, and |ike

22| errors not affecting the construction or neaning of the rules,
23| after having obtained the advice and consent of the

24| appropriate agency, and insert history notes.

25 e)—Make—coptes—oftheHortda—AdmnatstratveWeekhy
26 | avatlable—onr—an—annval—subseriptionbastis—eonrputedto—ecover—a
27| pro—+ata——share—of 50-perecent—of the ecostsrelatedtothe

28| publieatien—efthe Floerida—AdmnistrativeWeekly—

29 (f) Charge each agency using the Florida

30| Administrative Weekly a space rate ecenputed to cover a—pre

31
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1| rota——shareof 50-perecent—of the costs related to the Florida
2| Administrative Weekly and the Florida Adm nistrative Code.

3 (g) Miintain a permanent record of all notices

4| published in the Florida Admi nistrative Wekly.

5 (2) The Florida Admi nistrative Weekly Internet website
6| nust allow users to:

7 (a) Search for notices by type, publication date, rule
8| number, word, subject, and agency:

9 (b) Search a database that nmakes available all notices
10| published on the website for a period of at |east 5 years;

11 (c) Subscribe to an automated e-mail notification of
12| selected notices; and

13 (d) View agency forns incorporated by reference in

14| proposed rules.

15 (3) Publication of material required by paragraph

16|(1) (b) on the Florida Adninistrative Weekly |Internet website

17| does not preclude publication of such material on an agency's

18| website or by other neans.

19 (4) 2y Each agency shall provide copies of its rules

20| upon request, with citations to the grant of rul emaking

21| authority and the specific law inplenmented for each rule print
22
23

24 (5) 63> Any publication of a proposed rul e pronul gated
25| by an agency, whether published in the Florida Adm nistrative
26| Code or el sewhere, shall include, along with the rule, the

27| nanme of the person or persons originating such rule, the nane
28| of the supervisor or person who approved the rule, and the

29| date upon which the rule was approved.

30
31
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(6) Access to the Florida Administrative Wekly

Internet website and its contents, including the e-mail

notification service, shall be free for the public.
(N4= |f the Florida Administrative Weekly is made

avail abl e by the Departnent of State as a printed publication,

the departnent shall furnish:

(a) Copies of Each—year—the bepartrent—of—State—shal
furnish the Florida Admnistrative Wekly, w thout charge and

upon request, as foll ows:

1. One subscription to each federal and state court
having jurisdiction over the residents of the state; the
Legi sl ative Library; each state university library; the State
Li brary; each depository library designated pursuant to s.
257.05; and each standing conmittee of the Senate and House of
Representatives and each state | egislator.

2. Two subscriptions to each state departnent.

3. Three subscriptions to the library of the Suprene
Court of Florida, the library of each state district court of
appeal, the division, the library of the Attorney Ceneral
each | aw school library in Florida, the Secretary of the
Senate, and the Clerk of the House of Representatives.

4. Ten subscriptions to the comrittee.

(b) FhebBepartrent—of—State shal—furnish One copy of
the Florida Adm nistrative Wekly, at no cost, to each clerk
of the circuit court and each state department, for posting
for public inspection.

(8)€5r(a) Al fees and noneys collected by the
Department of State under this chapter shall be deposited in

t he Records Managenent Trust Fund for the purpose of paying

for the—pubH-ecation—and—distributionof—theFlorida

rn . od | Forid rn . |
12
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1| fer—asseciated costs incurred by the departnent in carrying

2| out this chapter

3 (b) The unencunbered bal ance in the Records Managenent
4| Trust Fund for fees collected pursuant to this chapter may

5| shal+ not exceed $300, 000 at the beginning of each fisca

6| year, and any excess shall be transferred to the Cenera

7| Revenue Fund.

8 e —H—stheintent—ot—thetegrstaturethat—the

9| H-eritda—AdmnistrativeWeekly—be supperted—entirelyrfromfunds
10| eeHeetedFfor—subseriptions—to—andadvertisermenrts—inthe

11| FHerida—AdrinistrativeWeekly—

12 Section 4. Subsection (3) of section 120.551, Florida
13| Statutes, is anended to read:

14 120.551 Internet publication.--

15 (3) This section is repealed effective Decenber 31

16| 2006 JHy—34—2085—unless+eviewed—and+eenactedby—the

17| Ltegistaturebeforethatdate.

18 Section 5. Paragraph (b) of subsection (2) of section
19| 120.56, Florida Statutes, is anended to read:

20 120.56 Challenges to rules.--

21 (2) CHALLENG NG PROPOSED RULES; SPECI AL PROVI SI ONS. - -
22 (b) The adnministrative |aw judge nay declare the

23| proposed rule wholly or partly invalid. Unless the decision of
24| the adnministrative |aw judge is reversed on appeal, the

25| proposed rule or provision of a proposed rule declared invalid
26| shal |l be—wthdrawr—bytheadeptingagenrey—and—shalt not be

27| adopted. No—+we—shat—befiledfor—adoption—untit—28days

28| after—the noeticerequiredbys—120-54(N{(a)—untit—21days
29| after—the noeticeregquiredbys—120-54(N(+—untit—14days
30| after—thepubliehearing—untit—21t days—afterpreparatienef—a
31| staterent—ef—estimated regulatery—eoestsrequiredpursuant—te

13
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a—deetsten—whi-chever—apptes— However, the agency nmmy proceed

with all other steps in the rul emaki ng process, including the
hol ding of a factfinding hearing. In the event part of a
proposed rule is declared invalid, the adopting agency may, in
its sole discretion, withdraw the proposed rule inits
entirety. The agency whose proposed rul e has been decl ared
invalid in whole or part shall give notice of the decision in
the first available issue of the Florida Adm nistrative
Weekl y.

Section 6. Paragraph (c) of subsection (2) of section
120.569, Florida Statutes, is anended to read:

120. 569 Decisions which affect substanti al
interests. --

(2)

(c) Unless otherwi se provided by law, a petition or
request for hearing shall include those itens required by the
uni formrul es adopted pursuant to s. 120.54(5)(b)4. Upon the
recei pt of a petition or request for hearing, the agency shal
carefully review the petition to deternmine if it contains al
of the required information. A petition shall be disnissed if
it is not in substantial conpliance with these requirenments or
it has been untinely filed. Dismssal of a petition shall, at
| east once, be without prejudice to petitioner's filing a
timely anended petition curing the defect, unless it
concl usively appears fromthe face of the petition that the
def ect cannot be cured. The agency shall pronptly give
written notice to all parties of the action taken on the
petition, shall state with particularity its reasons if the
petition is not granted, and shall state the deadline for
filing an anended petition if applicable. The tine for filing

14
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1| a petition shall be extended if the petitioner has been msled
2| or lulled into inaction, has in sone extraordinary way been

3| prevented fromasserting his or her rights, or has tinely

4| asserted his or her rights mistakenly in the wong forum

5 Section 7. Paragraph (a) of subsection (3) of section
6| 120.57, Florida Statutes, is anmended to read:

7 120.57 Additional procedures for particul ar cases.--
8 (3) ADDI TI ONAL PROCEDURES APPL| CABLE TO PROTESTS TO
9| CONTRACT SOLI Cl TATI ON OR AWARD. - - Agenci es subject to this

10| chapter shall use the uniformrules of procedure, which

11| provide procedures for the resolution of protests arising from
12| the contract solicitation or award process. Such rul es shal
13| at | east provide that:

14 (a) The agency shall provide notice of a decision or
15| intended decision concerning a solicitation, contract award,
16| or exceptional purchase by electronic posting. This notice

17| shall contain the following statenent: "Failure to file a

18| protest within the time prescribed in section 120.57(3),

19| Florida Statutes, or failure to post the bond or other

20| security required by lawwithin the time allowed for filing a
21| bond shall constitute a waiver of proceedi ngs under chapter
22| 120, Florida Statutes."

23 Section 8. Subsection (2) of section 120.74, Florida
24| Statutes, is anended to read:

25 120. 74 Agency review, revision, and report.--

26 (2) Beginning October 1, 1997, and by Cctober 1 of

27| every other year thereafter, the head of each agency shal

28| file a report with the President of the Senate, and the

29| Speaker of the House of Representatives, and the conmittee,
30| with a copy to each appropriate standing conmittee of the

31| Legislature, which certifies that the agency has conplied with

15
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the requirenments of this subsection. The report nust specify
any changes made to its rules as a result of the review and,
when appropriate, recommend statutory changes that will
promote efficiency, reduce paperwork, or decrease costs to
government and the private sector.

Section 9. The Departnent of State shall, before

Decenber 31, 2006, make available, to all agencies required on

the effective date of this act to publish materials in the

Florida Administrative Weekly, training courses for the

purpose of assisting the agencies with their transition to

publ i shing on the Florida Adninistrative Weekly | nternet

website. The training courses may be provided in the form of

wor kshops or software packages that allow self-training by

agency personnel

Section 10. Except as otherw se expressly provided in

this act, this act shall take effect July 1, 2005.

R I R R R O S S R

SENATE SUMVARY

Post pones the repeal of existing statutory provisions
relating to Internet publication of the Florida

Admi nistrative Weekly and creates new provisions relating
to such publication. Revises and creates various duties
of the Adm nistrative Procedures Conmittee, the
Departnment of State, the Adm nistration Conm ssion, and
admi ni strative agencies with respect to rules. Prescribes
ci rcunst ances under which the time for filing a petition
for a hearing nust be extended. (See bill for details.)
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