F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1035 2005

1 A bill to be entitled

2 An act relating to online dating services; providing

3 definitions; requiring crimnal background checks before
4 allowi ng a nenber of a dating service to performcertain
5 acts; providing exceptions; requiring disclosures in

6 certain circunmstances; requiring each service to establish
7 a policy concerning crimnal background check results;

8 provi ding mninmumrequirenents for a policy; requiring

9 opportunities for certain persons to review the policy;
10 requiring a specified disclosure on the profile of a
11 person with a crimnal conviction; providing for civil
12 actions for violations of the act; providing for danmages,
13 i ncludi ng specified |liquidated damages, costs, and
14 attorney's fees; providing for actions by the Attorney
15 Ceneral to enforce the act; providing specified inmunity
16 for the state; providing for crimnal violations of the
17 act; providing penalties; providing specified acts by
18 operators do not violate the act; providing an effective
19 dat e.
20
21| Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Definitions.--As used in this act:
24 (1) "Communicate" or "comrunicating' neans free-formtext
25| or real-tinme voice conmmuni cation
26 (2) "Crimnal background check” neans a search for a
27| person's felony and sexual offense convictions by one of the
28| follow ng neans:
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29 (a) Through the crimnal history record system nai ntai ned

30| by the Federal Bureau of Investigation based on fingerprint

31| identification or any other nethod of positive identification

32| used by the Federal Bureau of I|nvestigation.

33 (b) Through the crimnal history record systens naintained
34| by each of the 50 states and the District of Col unbi a.
35 (c) Through a private vendor whose dat abase contains nore

36| than 170,000,000 crim nal records, has substantially national

37| coverage, is updated at |east once every 30 days, and is

38| operated and maintained in the United States.

39 (d) Through a dat abase search conducted by the Fl orida

40| Departnent of Law Enforcenent and one of the searches provided

41| for in paragraphs (a)-(c).

42 (3) "Menber" neans a person who is either a nenber or who

43| submts a profile or other information for the purpose of

44| dating, matrinonial, or social referral services to an online

45| dating service provider.

46 (4) "Online dating service provider" or "provider" neans a

47| person or organi zati on engaged, directly or indirectly, in the

48| business of offering, pronpting, or providing access to dating,

49| relationship, conpatibility, matrinonial, or social referra

50| services prinmarily through the Internet.

51 Section 2. Oimnal background check; required

52| di scl osures. --

53 (1) An online dating service provider that provides

54| services to residents of this state shall do one of the

55| foll ow ng:
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56 (a) Conduct a crimnal background check for each nenber

57| wusing the online dating service before allow ng that person to

58| communi cate with another person through the service.

59 (b) D sclose clearly and conspicuously, to all website

60| visitors residing in this state, on the provider's honepage and

61| all other pages where visitors or nmenbers first enter the

62| provider's website, on the profile page, and on all e-mails sent

63| through the service by communi cati ng nenbers, within the top

64| one-third of the webpage, that the online dating service

65| provider has not conducted crimnal background checks under

66| paragraph (a). The disclosure shall state the foll ow ng:
67

68 "WARNI NG [ NAME COF PROVI DER] HAS NOT CONDUCTED FELONY

69 OR SEXUAL OFFENSE BACKGROUND CHECKS ON I TS MEMBERS. "

70

71 (c) |If the provider conducts a crimnal background check

72| as provided in section 1(2)(b), display through a readily

73| accessible link on the provider's honepage, within the top one-

74| third of the webpage visible after selecting the disclosure

75| link, a conspicuous disclosure that states the foll ow ng:
76
77 "WARNI NG BASED SOLELY ON THE NAME PROVI DED BY THE
78 MEMBER, [ NAME OF PROVI DER] HAS CONDUCTED A CRI M NAL
79 BACKGROUND CHECK THROUGH THE CRI M NAL HI STORY RECORD
80 SYSTEMS MAI NTAI NED BY EACH OF THE 50 STATES AND THE
81 DI STRICT OF COLUMBI A"
82
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83 (d) If the provider conducts a crimnal background check

84| as provided in section 1(2)(c), display through a readily

85| accessible link on the provider's honepage, within the top one-

86| third of the webpage visible after selecting the disclosure

87| link, a conspicuous disclosure that states the foll ow ng:
88

89 "WARNI NG BASED SOLELY ON THE NAME PROVI DED BY THE
90 MEMBER, [ NAME OF PROVI DER] HAS CONDUCTED A CRI M NAL

91 DATABASE SEARCH THROUGH A PRI VATE VENDOR WHOSE RECORDS
92 MAY NOT | NCLUDE ALL CONVI CTI ONS FROM ALL

93 JURI SDI CTI ONS. CONTACT [ NAME COF PROVI DER] FOR

94 | NFORVATI ON REGARDI NG WHI CH JURI SDI CTI ONS ARE

95 | NCLUDED. "

96

97 (e)l. If the provider conducts a crimnal background check

98| as provided in section 1(2)(d), display through a readily

99| accessible link on the provider's honepage, within the top one-

100 third of the webpage visible after selecting the disclosure

101| link, a conspicuous disclosure that states the foll ow ng:
102

103 "WARNI NG BASED SOLELY ON THE NAME PROVI DED BY THE
104 VMEMBER, [ NAME OF PROVI DER] HAS CONDUCTED A CRI M NAL
105 DATABASE SEARCH THROUGH FLORI DA RECORDS MAI NTAI NED BY
106 THE FLORI DA DEPARTMENT CF LAW ENFORCEMENT. "

107

108 2. |f the provider has nade the required additional

109| search under section 1(2)(d) using the nethod provided in
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110| section 1(2)(b) or section 1(2)(c), a sentence shall be
111| added to the disclainer as follows:
112 a. |If the additional search was done pursuant section
113| 1(2)(b), add the foll ow ng:
114
115 "ADDI TI ONALLY, [NAME OF PROVI DER] HAS CONDUCTED A CRI M NAL
116 BACKGROUND CHECK THROUGH THE CRI M NAL HI STORY RECORD
117 SYSTEMS MAI NTAI NED BY EACH OF THE 50 STATES AND THE
118 DI STRICT OF COLUMBI A"
119
120 b. If the additional search was done pursuant to
121| section 1(2)(c), add the follow ng:
122
123 "ADDI Tl ONALLY, [ NAME OF PROVI DER] HAS CONDUCTED A
124 CRI M NAL BACKGROUND CHECK THROUGH A PRI VATE VENDOR
125 VHOSE RECORDS MAY NOT | NCLUDE ALL CONVI CTI ONS FROM ALL
126 JURI SDI CTlI ONS. CONTACT [ NAME OF PROVI DER] FOR
127 | NFORVATI ON. REGARDI NG WHI CH JURI SDI CTI ONS ARE
128 | NCLUDED. "
129
130 (2) An online dating service provider that conducts
131| crimnal background checks shall update each crim nal background
132 check at | east once every 90 days.
133 Section 3. Provider policy.--
134 (1) Each online dating service provider shall establish a
135 policy that confornms to the requirenents of this act as to what
136 actions the provider will initiate as a result of information
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137| obtained through a crim nal background check or database search.

138 At a mininmum the policy shall contain the follow ng:

139 (a) An acknow edgenent that crimnal background checks are

140 not a perfect safety solution and an acknow edgenent t hat

141| crimnals may circunmvent even the nost sophisticated search

142| technol ogy.

143 (b) An acknow edgenent that only felony convictions, not

144| all arrests, are covered by the crimnal background checks,

145 wunless the provider uses the Federal Bureau of I|nvestigation
146| dat abase.

147 (c) An acknow edgenent that first-tine offenders can
148| commt crines and will not have a prior crimnal conviction.
149 (d) A description of additional safety neasures reasonably

150 designed to increase awareness of safer dating practices.

151 (e) A statenment clearly describing whether the provider

152 excludes fromits website all persons identified as having a

153 crimnal conviction.

154 (2) A copy of the policy established under subsection (1)

155 shall be nade available to each person who applies for

156| nenbership with the provider

157 (3) The provider's honepage shall contain a link that wll

158 allow a person to review the policy established under subsection

159| (1).

160 (4) If a provider chooses not to exclude fromits website

161| all persons identified as having a crimnal conviction, then the

162| provider shall pronmnently disclose on the profile of each such

163| person when shown or sent to a nenber residing in this state the

164| follow ng warning:
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165
166 "WARNI NG THI S PERSON HAS BEEN | DENTI FI ED AS HAVI NG A
167 PRI OR CRI M NAL CONVI CTI ON. "
168
169 Section 4. Guvil renedies.--
170 (1) Acivil action may be brought by a person who suffers

171| dammges as a result of a violation of this act.

172 (2) In an action brought under this section, a person who

173| suffers damages as a result of a violation of this act nay

174| recover actual costs, actual and reasonable attorney fees, and

175| the greater of the foll ow ng:

176 (a) Actual damages; or
177 (b) Damages of $250 for each day for which the
178| requirenents of this act are not net.

179 (3) If the online dating service provider fails to neet

180 the disclosure requirenents of this act for any of its nenbers

181| or visitors, such failure constitutes a separate violation for

182 each nenber or visitor for whomthe requi red discl osure was not

183| provided.
184 (4) A civil action may be brought by the Attorney Cenera

185 against a violator of this act as provided in this section.

186 However, existence of the right of action in this subsection

187| does not inpose any liability on the state or its agents.

188 Section 5. Crimnal violations. --

189 (1) A person who violates this act conmts a mi sdeneanor

190 of the first degree, punishable as provided in s. 775.082 or s.
191| 775.083, except that, as provided in s. 775.083(1)(g), a fine of
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192| $250 is authorized for each day for which the requirenents of
193| this act are not net.

194 (2) If the online dating service provider fails to neet

195 the disclosure requirenents of this act for any of its nenbers

196| or visitors, each such failure constitutes a separate violation

197| for each person for whomthe required disclosure was not

198| provided.

199 Section 6. Provider acting as internediary.--A provider

200| does not violate this act as a result of being an internediary

201| between the sender and recipient in the transm ssion of a

202| nessage that violates this act.

203 Section 7. This act shall take effect upon becomng a | aw.
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