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(LATE FILED) HOUSE AMENDMENT
Bill No. HB 1325 CS

Amendnent No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representati ve(s) Attkisson offered the follow ng:

Amendnent (with title amendment)
Renove everything after the enacting clause and insert:

Section 1. Communi cations services offered by governnental

entities. --

(1) As used in this section, the term

(a) "Advanced service" neans hi gh- speed-| nternet-access-

service capability in excess of 200 kil obits per second in the

upstream or the downstreamdirection, including any service

application provided over the hi gh-speed-access service or any
information service as defined in 47 U S. C. s. 153(20).

(b) "Cable service" has the sane neaning as in 47 U S. C
s. 522(6).
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(c) "Communications services" includes any "advanced

service," "cable service," or "tel ecommunicati ons service" and

shall be construed in the broadest sense.

(d) "Enterprise fund" neans a separate fund to account for

t he operation of communi cations services by a | ocal governnent,

establ i shed and mai ntained in accordance with generally accepted

accounting principles as prescribed by the Governnent al

Accounting Standards Board.

(e) "CGovernnental entity" nmeans any political subdivision

as defined in section 1.01, Florida Statutes, including any

county, rmunicipality, special district, school district, or

utility authority or other authority or any instrunentality,

agency, unit, or departnent thereof. The term does not incl ude

an i ndependent special district created before 1970 whi ch has

been granted express |egislative authority to provide a

conmmuni cati ons service and whi ch does not sell a conmuni cati ons

service outside its district boundari es.

(f) "Provide," "providing," "provision," or "provisioning"

means offering or supplying a communi cati ons service for a fee

or other consideration to a person, including any portion of the

public or a private provider, but does not include service by a

governnental entity to itself or to any other governnental |aw

enf orcenent or governnental energency services entity.

(g) "Subscriber" neans a person who receives a

conmuni cati ons service.

(h) "Tel ecommuni cati ons services" neans the transm ssi on

of signs, signals, witing, imges, sounds, nessages, data, or
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other infornmation of the user's choosing, by wire, radio, |ight

waves, or other el ectronagnetic neans, w thout change in the

formor content of the informati on as sent and received by the

user and regardless of the facilities used, including, wthout

limtation, wireless facilities.

(2)(a) Prior to a proposal to provide any provision of

communi cati ons services, a governnental entity shall hold no

| ess than two public hearing not less than 30 days apart. At

| east 30 days before the first of the two public hearings, the

governnental entity shall give notice of the hearing in the

predom nant newspaper of general circulation in the area

consi dered for service. At |least 40 days before the first public

heari ng, the governnental entity shall electronically provide

notice to the Departnent of Revenue and the Public Service

Commi ssi on, which shall post the notice on the departnent's and

the commi ssion's website. The Departnent of Revenue shall al so

send the notice by United States Postal Service to the known

addresses for all dealers of comrunications services registered

wth the departnment under chapter 202, Florida Statutes, or

provide an electronic notification, if the neans are avail abl e,

within 10 days after receiving the notice. The notice shal

include the tine and place of the hearings and shall state that

t he purpose of the hearings is to consider whether the

governnental entity will provide comruni cati ons services. The

notice shall include, at a mninum the geographic areas

proposed to be served by the governnental entity and the

services, if any, which the governnental entity believes are not
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currently being adequately provided. The notice shall also state

t hat any deal er who wi shes to do so may appear and be heard at

t he public hearings.

(b) At a public hearing required by this subsection, a

governnental entity shall, at a mninum consider:

1. Wiether the service that is proposed to be provided is

currently being offered in the community and, if so, whether the

service is generally avail able throughout the conmunity.

2. \Wether a simlar service is currently being offered in

the community and, if so, whether the service is generally

avai |l abl e t hroughout the comunity.

3. If the sane or a simlar service is not currently

of fered, whether any other service provider proposes to offer

the sane or a simlar service and, if so, what assurances that

service provider is willing or able to offer regarding the sane

or simlar service.

4. The capital investnent required by the governnent al

entity to provide the comruni cations service, the estinmated

realistic cost of operation and mai ntenance, and, using a ful

cost -accounting nethod, the estimted realistic revenues and

expenses of providing the service and the proposed nethod of

fi nanci ng.

5. The private and public costs and benefits of providing

the service by a private entity or a governnental entity,

i ncluding the effect on existing and future jobs, actua

econom ¢ devel opnent prospects, tax-base growh, education, and

public health.
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(c) At one or nore of the public hearings under this

subsection, the governnental entity shall nake available to the

public a witten business plan for the proposed comruni cati ons

service venture containing, at a mni num

1. The projected nunber of custoners to be served by the

vent ure.

2. The geographic area to be served by the venture.

3. The types of communi cations services to be provided.

4. A plan to ensure that revenues exceed operating

expenses and paynent of principal and interest on debt within 4

years.
5. Estinated capital and operational costs and revenues

for the first 4 years.

6. Projected network noderni zati on and technol ogi ca

upgrade plans, including estinmted costs.

(d) After making specific findings regarding the factors

i n paragraphs (2)(b) and (2)(c), the governnental entity nmay

aut hori ze providing a comuni cations service by a ngjority

recorded vote, by resolution, ordinance, or other formal neans

of adopti on.

(e) The governing body of a governnental entity may issue

one or nore bonds to finance the capital costs for facilities to

provi de a conmuni cati ons servi ce. However:

1. A governnental entity nay only pledge revenues in

support of the issuance of any bond to finance provision of a

conmuni cati ons servi ce:
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a. Wthin the county in which the governnental entity is

| ocat ed;

b. Wthin an area in which the governnental entity

provides electric service outside its hone county under an

el ectric service territorial agreenent approved by the Public

Servi ce Conmmi ssion before the effective date of this act; or

c. |If the governnental entity is a nunicipality or speci al

district, within its corporate limts or in an area in which the

muni cipality or special district provides water, wastewater, or

el ectric or natural gas service, or within an urban service area

designated in a conprehensive plan, whichever is |arger, unless

the municipality or special district obtains the consent, by a

maj ority recorded vote by resol ution, ordinance, or other forna

means of adoption, of the governnental entity within the

boundari es of which the nunicipality or special district

proposes to provide service.

Any governnental entity fromwhich consent is sought pursuant to

sub- subparagraph c. shall be | ocated within the county in which

t he governnental entity is |located for consent to be effective.

2. Revenue bonds issued in order to finance provision of a

communi cati ons service are not subject to the approval of the

el ectors if the revenue bonds mature within 15 years. Revenue

bonds i ssued to finance provision of a conmmuni cati ons service

that does not mature within 15 years shall be approved by the

el ectors. The el ection shall be conducted as specified in
chapter 100, Florida Statutes.
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149 (f) A governnental entity providing a comrunications

150| service nay not price any service below the cost of providing

151| the service by subsidizing the communi cati ons service with

152| noneys fromrates paid by custonmers of a noncomruni cati ons

153| services utility or fromany other revenues. The cost standard

154 for deternm ning cross-subsidization is whether the total revenue

155| fromthe service is less than the total |ong-run increnental

156| cost, including direct costs and indirect costs, as allocated

157| pursuant to the cost-allocation plan described in paragraph (g),

158| of the service. "Total long-run increnental cost" neans service-

159| specific volune and nonvol une-sensitive costs.

160 (g) A governnmental entity providing a conmuni cations

161| service shall keep separate and accurate books and records,

162| maintained in accordance with generally accepted accounting

163| principles, of a governnental entity's conmuni cation service,

164| which books and records shall be nade available for any audits

165| of the books and records conducted under applicable |law. To

166| facilitate equitable distribution of indirect costs, a |ocal

167| governnmental entity shall develop and follow a cost-allocation

168| plan in accordance with OMB Circular A-87, Cost Principles for

169| State, Local, and Indian Tribal Governnent, published by the
170 United States O fice of Managenent and Budget.
171 (h) The governnental entity shall establish an enterprise

172| fund to account for its operation of conmuni cati ons services.

173 (i) The governnental entity shall adopt separate operating

174| and capital budgets for its comuni cati ons servi ces.
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(j) A governnental entity may not use its powers of

em nent domai n under chapter 73, Florida Statutes, solely or

primarily for the purpose of providing a conmuni cati ons servi ce.

(k) If, after 4 years following the initiation of the

provi si on of conmuni cati ons services by a governnental entity or

4 years after the effective date of this act, whichever is

| ater, revenues do not exceed operating expenses and payment of

principal and interest on the debt for a governnental entity's

provi si on of conmuni cations services, no |ater than 60 days

following the end of the 4-year period a governnental entity

shall hold a public hearing at which the governnmental entity

shall do at |east one of the foll ow ng:

1. Approve a plan to cease providing conmunications

servi ces;

2. Approve a plan to dispose of the systemthe

governnmental entity is using to provide comuni cati ons services

and, accordingly, to cease providing conmuni cati ons services;

3. Approve a plan to create a partnership with a private

entity in order to achieve operations in which revenues exceed

operating expenses and paynent of principal and interest on
debt; or
4. Approve the continuing provision of conmunications

servi ces.

(1) If the governnental entity chooses to continue

provi di ng communi cati ons services, or approves a plan provided

i n paragraph (k), but thereafter does not inplenent the plan,

t he governnental entity shall either devel op a new busi ness pl an
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provi ded under paragraph (c) or provide notice of the decision

to not pursue the provisions under paragraph (k). The new pl an

shall be submitted to the governing body for approval within 60

days after the public hearing and shall be inpl emented upon

approval . If the governi ng body does not approve the new pl an,

t he governnmental entity shall cease provi di ng communi cati ons

services wthin 12 nonths thereafter

(m The governnental entity shall conduct an annual review

at a formal public neeting to consider the progress the

governnmental entity is making toward reaching its business plan

goal s and objectives for providing conmuni cati on services. At

the public neeting, the governnental entity shall reviewthe

rel ated revenues, operating expenses, and paynent of interest on
debt .
(n)1. Wthin 12 nonths after the end of each fiscal year,

a governnental entity that is providing communi cati ons services

shal|l prepare a nodified statenent of revenues, expenses, and

changes in net assets for the enterprise fund used to account

for the communi cati ons services. Such statenent shall present a

full and conpl ete accounting of the operations of the covered

services for the fiscal year in accordance with generally

accepted accounting principles and utilizing full cost

accounting. The principal financial officer of the governnental

entity responsible for the preparation of this statenent shal

assert in witing the following affidavit regarding this

st at enent :

066693

4/ 28/ 2005 12: 15: 03 PM
Page 9 of 17




229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255

(LATE FILED) HOUSE AMENDMENT

Bill No. HB 1325 CS
Amendnent No. (for drafter’s use only)

| am responsible for the preparation and presentati on of

the attached nodified statenent of revenue, expenses, and

changes in net assets. | hereby assert that the above

statenment presents the full and conplete accounting of the

revenues and expenses of the (insert nane of covered

services) for the year (period) ended (insert fiscal year

end), in accordance with Section xx, Florida Statutes.

2. Wthin 12 nonths after the end of each fiscal year, a

governnmental entity that is providing conmunications services

shall retain a |licensed certified public accountant to perform

and conpl ete an exam nation of the nodified statenent of

revenue, expenses, and changes in net assets and shall deliver a

copy of the accountant's report and the affidavit referenced in

subparagraph 1. to the Drector of Econom ¢ Regul ation at the

Fl orida Public Service Comm ssion or the director's designee,

t he Departnent of Revenue, and the Joint Legislative Auditing

Committee. The accountant's report on such exam nati on shal

express an opinion that the nodified statenment of revenue,

expenses, and changes in net assets are fairly presented in

accordance with requirenments of this section. Failure of the

governnental entity to provide an unqualified exam nation report

within a 12-nonth period shall constitute nonconpliance wth

this section.

3. The governnental entity shall, as specified in

subpar agraph 2., provide the copy of the accountant's report and

affidavit referenced in subparagraph 1. to the Departnent of
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Revenue, in addition to the governnental entity's regular annua

financial report and audit, required by s. 218.32, Florida

Statutes. The Departnent of Revenue or other required recipients

of the report and affidavit may proceed in accordance with the
procedures set forth in s. 218.32(1)(f), Florida Statutes, if

the report and affidavit are not received within the specified

time period. |If such procedures are pursued, the Legislative

Auditing Conmmttee nay take the state action set forth in s.
11.40(5), Florida Statutes
(o) Before a person that has an interest affected by a

governnental entity's violation of this section may file an

action in circuit court for violation of this section, that

person shall file a witten conplaint with the governnenta

entity. A private provider providing conmuni cati ons services to

subscribers in the governnental entity shall be deened to have

such an interest. Wthin 30 days after recei pt of such

conplaint, the governnental entity shall respond in witing

expl aining the corrective action taken or to be taken, if any.

|f the governnental entity denies that it has violated this

section, its response shall include an explanation and

docunent ati on denonstrati ng why the conduct conpl ai ned of does

not constitute a violation. The person may file an action in

circuit court, shall be deened to have standing and a speci al

injury for purposes of an action in court for violation of this

section, and shall be entitled to injunctive relief. The court

shall award to the prevailing party or parties reasonabl e

attorney's fees.
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(3)(a) A governmental entity that provides a cable service

shall conply with the Cable Comruni cations Policy Act of 1984,

47 U.S.C. 521, et seqg., the regulations issued by the Federal

Communi cati ons Conm ssi on under the Cabl e Conmuni cati ons Policy
Act of 1984, 47 U.S.C. 521, et seq., and all applicable state

and federal rules and regul ations, including, but not limted

to, s. 166.046, Florida Statutes, and those provisions of
chapters 202, 212, and 337, Florida Statutes, which apply to a

provi der of the services.

(b) A governmental entity that provides a

t el ecommuni cati ons service or advanced service shall conply, if

applicable, with chapter 364, Florida Statutes, and rul es

adopt ed by the Public Service Comm ssion; chapter 166, Florida

Statutes, and all applicable state and federal rules and

regul ations, including, but not limted to, those provisions of
chapters 202, 212, and 337, Florida Statutes, which apply to a
provi der of the services.

(c) A governnental entity may not exercise its power or

authority in any area, including zoning or |and use regul ati on,

to require any person, including residents of a particular

devel opnent, to use or subscribe to any comruni cati ons service

of a governnental entity.

(d) A governnental entity shall apply its ordi nances,

rules, and policies, and exercise any authority under state or

federal |laws, including, but not limted to, those relating to

the foll owing subjects and without discrimnation as to itself
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when provi ding a comruni cati ons service or to any private

provi der of comruni cati ons services:

1. Access to public rights-of-way; and

2. Permtting, access to, use of, and paynent for use of

governnental -entity-owned poles. The governnental entity is

subject to the sane terns, conditions, and fees, if any, for

access to governnental -entity-owned pol es which the governnent al

entity applies to a private provider for access.

(4)(a) |If a governnental entity was providing, as of Apri

1, 2005, advanced services, cable services, or

t el econmmuni cations services, it is not required to conply with

par agraphs (2)(a)-(f), in order to continue to provi de advanced

servi ces, cable services, or tel ecommuni cations services, but it

shall conply with and be subject to all other provisions of this

section.
(b) If a governnental entity, as of April 1, 2005, had
i ssued debt pl edgi ng revenues from an advanced service, cable

service, or tel econmunications service, it is not required to

conply with paragraph (2)(a), (b), (c), (d), (e)l.c., or (f) in

order to provide advanced services, cable services, or

t el ecommuni cations services, respectively, but it shall conply

with and be subject to all other provisions of this section.

(c) A governnmental entity that has purchased equi pnent

specifically for the provisioning of advanced service, cable

service, or tel ecomuni cations service by April 1, 2005, and has

recei ved authorization by a recorded majority vote by

resol ution, ordinance, or other formal neans of adoption, for
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t he provi si on of an advanced service, cable service, or

t el ecomruni cations service, is not required to conply with
paragraph (2)(a), (b), (c¢), (d), (2)(e)l.c., or (f) in order to

provi de such services, but shall conply with and be subject to

all other provisions of this section.
(5) Notwithstanding s. 542.235, Florida Statutes, or any
other |l aw, a governnental entity that provides a communications

service is subject to the sane prohibitions applicable to

private providers under ss. 542.18 and 542.19, Florida Statutes,

as it relates to providing a comruni cations service. In

addition, this section does not confer state action innmunity, or

any other antitrust immunity or exenption, on any governnental

entity providing communi cati ons services.

(6) To ensure the safe and secure transportati on of

passengers and freight through an airport facility, as defined

ins. 159.27(17), Florida Statutes, exenption fromthis section

is granted to any airport authority or other governnental entity

that provides or is proposing to provide:

(a) Conmuni cations services only within the boundari es of

its airport |layout plan, as defined in s. 333.01(6), Florida

Statutes, to subscribers which are integral and essential to the

safe and secure transportati on of passengers and frei ght through

the airport facility.
(b) Shared-tenant service under s. 364.339, Florida

Statutes, not including dial tone, enabling subscribers to

conplete calls outside the airport |ayout plan, to one or nore

subscribers within its airport |ayout plan which are not
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integral and essential to the safe and secure transportati on of

passengers and freight through the airport facility.

An airport authority or other governnental entity that provides

or is proposing to provide comruni cations services to one or

nore custoners within its airport |ayout plan which are not

integral and essential to the safe and secure transportation of

passengers and freight through the airport facility, or to one

or nore custoners outside its airport |layout plan, is not exenpt

fromthis section. By way of exanple and not limtation, the

integral, essential subscribers may incl ude airlines and

energency service entities, and the nonintegral, nonessenti al

subscri bers may include retail shops, restaurants, hotels, or

rental car conpani es.

(7) This section does not alter or affect any provisions

in the charter, code, or other governing authorities of a

governnental entity that inpose additional or different

requirenents on provision of conmunications service by a

governnental entity. Any such provisions shall apply in addition

to the applicable provisions in this section.

Section 2. |If any provision of this act or its application

to any person or circunstance is held invalid, the invalidity

does not affect other provisions or applications of the act

whi ch can be given effect without the invalid provision or

application, and to this end the provisions of this act are

sever abl e.

Section 3. This act shall take effect upon becom ng a | aw
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390

391| ================ T | TLE AMENDMENT =============
392 Renove the entire title and insert:

393 A bill to be entitled

394 An act relating to | ocal governments; providing

395 definitions; providing for notice of public hearings to
396 consi der whether the |ocal governnment will provide a

397 conmmuni cati ons service; requiring a governnental entity to
398 consider certain factors before a communi cations service
399 is provided; providing certain restrictions on revenue
400 bonds to finance provisioning of comuni cations services;
401 requiring a local government to nake available a witten
402 busi ness plan; providing criteria for the business plan;
403 setting pricing standards; providing for accounting and
404 books and records; requiring the governnental entity to
405 establish an enterprise fund; requiring the governnental
406 entity to maintain separate operating and capital budgets;
407 l[imting the use of em nent-domain powers; requiring a
408 governnental entity to hold a public hearing to consider
409 certain factors if the business plan goals are not net;
410 requiring conpliance with certain federal and state |aws;
411 requiring a | ocal governnent to treat itself the sane as
412 it treats other providers of simlar conmunications

413 services; exenpting certain governnental entities from
414 specified provisions of the act; requiring a |ocal

415 gover nnent al provider of comrunications services to foll ow
416 the sane prohibitions as other providers of the sane
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417 servi ces; providing an exenption for airports under
418 certain conditions; recognizing preenption of a charter,
419 code, or other governnental authority; providing for
420 severability; providing an effective date.
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