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Fl ori da Senate - 2005 SENATOR ANMENDMENT
Bill No. HB 1325, 2nd Eng.

Bar code 585208
CHAMBER ACTI ON
Senat e House

WD 2R
05/ 04/ 2005 11:48 AM

Senat or Constantine noved the followi ng anendrent :

Senate Amendnent (with title anendnment)
On page 2, line 12, delete everything after the

enacting cl ause

and insert:

Section 1. Conmmuni cations services offered by

governnmental entities.--

(1) As used in this section, the term

(a) "Advanced service" neans

hi gh- speed- 1 nt ernet - access-service capability in excess of 200

Kilobits per second in the upstream or the downstream

direction, including any service application provided over the

hi gh- speed- access service or _any information service as

defined in 47 U.S.C. s. 153(20).

(b) "Cable service" has the sanme neaning as in 47

U.S.C s. 522(6).

(c)  "Communications services" includes any "advanced

service," "cable service," or "tel ecomuni cations service" and

shall be construed in the broadest sense.
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(d) "Enterprise fund" neans a separate fund to account

for the operation of communi cations services by a | oca

gover nment, established and nmintained in accordance with

generally accepted accounting principles as prescribed by the

Gover nmental Accounting Standards Board.

(e) "CGovernnental entity" nmeans any politica

subdi vision as defined in section 1.01, Florida Statutes,

including any county, nunicipality, special district, schoo

district, utility authority or other authority or any

instrunentality, agency, unit or departnent thereof. The term

does not include an independent special district created

bef ore 1970 which has been granted express | eqislative

authority to provide a conmuni cati ons service and which does

not sell a conmunications service outside its district

boundari es.

(f) "Provide," "providing," "provision," or

provi si oni ng" nmeans offering or supplying a communi cations

service for a fee or other consideration to a person,

i ncl udi ng _any portion of the public or private provider, but

does not include service by an entity to itself or to any

ot her governnmental entity.

(g) "Subscriber" neans a person who receives a

conmmuni cati ons _service.

(h) "Tel ecommuni cati ons services" neans the

transni ssion of signs, signals, witing, inmages, sounds,

nessages, data, or other information of the user's choosing,

by wire, radio, |light waves, or other el ectronngnetic neans,

w t hout change in the formor content of the infornmtion as

sent _and received by the user and regardless of the facilities

used, including, without limtation, wireless facilities.

(2)(a) A governnental entity that proposes to provide
2
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a_communi cations service shall hold no less than two public

hearings, which shall be held not |ess than 30 days apart. At

| east 30 days before the first of the two public hearings, the

governnmental entity nust give notice of the hearing in the

predom nant newspaper of general circulation in the area

consi dered for service. At |east 40 days before the first

public hearing, the governnmental entity nust electronically

provide notice to the Departnent of Revenue and the Public

Servi ce Conmi ssion, which shall post the notice on the

departnment's and the commi ssion's website to be available to

the public. The Departnent of Revenue shall also send the

notice by United States Postal Service to the known addresses

for all dealers of communications services registered with the

depart ment under chapter 202, Florida Statutes, or provide an

electronic notification, if the neans are available, within 10

days after receiving the notice. The notice must include the

ti e _and place of the hearings and nust state that the purpose

of the hearings is to consider whether the governnental entity

wil| provide conmuni cations services. The notice nust include

at _a mininum the geographic areas proposed to be served by

t he governnental entity and the services, if any, which the

governnmental entity believes are not currently being

adequately provided. The notice nust also state that any

deal er who wi shes to do so may appear and be heard at the

publi c hearings.

(b) At a public hearing required by this subsection, a

governnmental entity nust, at a nininmum consider

1. \Wether the service that is proposed to be provided

is currently being offered in the conmmunity and, if so,

whet her the service is generally avail abl e throughout the

conmuni ty.
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2. \Wether a simlar service is currently being

offered in the comunity and, if so, whether the service is

general ly avail abl e throughout the conmunity.

3. If the sanme or sinilar service is not currently

of fered, whether any other service provider proposes to offer

the sane or a simlar service and, if so, what assurances that

service provider is willing or able to offer regarding the

same _or_sinilar service

4. The capital investnent required by the governnent

entity to provide the communi cati ons service, the estinnated

realistic cost of operation and maintenance and, using a ful

cost-accounting nethod, the estimated realistic revenues and

expenses of providing the service and the proposed nethod of

financing.

5. The private and public costs and benefits of

providing the service by a private entity or a governnental

entity, including the affect on existing and future jobs,

actual econom c _devel opnent prospects, tax-base growh,

educati on, and public health.

(c) At one or nore of the public hearings under this

subsection, the governnental entity nust nake available to the

public a witten business plan for the proposed communi cations

service venture containing, at a mnimum

1. The projected nunber of subscribers to be served by

t he venture.

2. The geographic area to be served by the venture.

3. The types of communi cations services to be

provi ded.

4. A plan to ensure that revenues exceed operating

expenses and paynent of principal and interest on debt within

4 years.
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5. Estimated capital and operational costs and

revenues for the first 4 years.

6. Projected network nodernization and technol ogi ca

upgr ade plans, including estinmated costs.

(d) After making specific findings regarding the

factors in paragraphs (b) and (c), the governnental entity may

aut hori ze providing a comuni cations service by a nmajority

recorded vote and by resolution, ordinance, or other fornal

neans of adopti on.

(e) The governing body of a governnental entity my

i ssue one or _nore bonds to finance the capital costs for

facilities to provide a communi cati ons service. However:

1. A governnental entity may only pledge revenues in

support of the issuance of any bond to finance providing a

conmmuni cati ons _service:

a. Wthin the county in which the governnental entity

is | ocated;

b. Wthin an area in which the governnental entity

provides el ectric service outside its hone county under an

electric service territorial agreenment approved by the Public

Servi ce Conmi ssion before the effective date of this act; or

C. If the governnental entity is a nunicipality or

special district, within its corporate linmts or in an area in

which the nunicipality or special district provides water,

wast ewater, electric, or natural gas service, or within an

urban service area designated in a conprehensive plan

whi chever is larger, unless the nmunicipality or specia

district obtains the consent of the governnental entity within

t he boundaries of which the nmunicipality or special district

proposes to provide service.

2. Revenue bonds issued in order to finance providing
5
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a _communi cati ons service are not subject to the approval of

the electors if the revenue bonds mature within 15 years.

Revenue bonds issued to finance providing a communi cations

service that does not mature within 15 years nmust be approved

by the electors. The el ection nust be conducted as specified

in chapter 100, Florida Statutes.

(f) A governnental entity providing a comrunications

service may not price any service below the cost of providing

the service by subsidizing the communi cations service with

noneys fromrates paid by subscribers of a noncomuni cations

services utility or fromany other revenues. The cost standard

for determning cross-subsidization is whether the tota

revenue fromthe service is less than the total |ong-run

increnental cost of the service. Total |ong-run increnental

cost neans servi ce-specific volune and nonvol une-sensitive

costs.

(9) A governnental entity providing a comrunications

service nmust conply with the requirenents of section 218. 32,

Florida Statutes, and shall keep separate and accurate books

and records, mmintained in accordance with generally accepted

accounting principles, of a governnental entity's

communi cation service, and they shall be nade avail able for

any audits of the books and records conducted under applicabl e

law. To facilitate equitable distribution of indirect costs, a

| ocal governnent shall devel op and follow a cost-allocation

plan, which is a procedure for allocating direct and indirect

costs and which is generally devel oped in accordance with OVB

Circular A-87, Cost Principles for State, Local, and Indi an

Tribal Governnent, published by the United States Ofice of

Managenent and Budget.

(h)  The governnental entity shall establish an
6
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enterprise fund to account for its operation of conmmunications

services.

(i) The governnental entity shall adopt separate

operating and capital budgets for its conmuni cati ons services.

(j) A governnental entity may not use its powers of

em nent _domai n under chapter 73, Florida Statutes, solely or

primarily for the purpose of providing a conmmuni cations

service.

(k) The governnental entity shall conduct an annua

review at a formal public nmeeting to consider the progress the

governnmental entity is making toward reaching its business

pl an goal s and objectives for providing comruni cation

services. At the public neeting the governnental entity shal

review the rel ated revenues, operating expenses, and paynent

of interest on debt.

(1) 1f, after 4 vears following the initiation of the

provi sion of comuni cati ons services by a governnental entity

or 4 years after the effective date of this act, whichever is

| ater, revenues do not exceed operating expenses and paynent

of principal and interest on the debt for a governnmental

entity's provision of comrunications services, no |ater than

60 days following the end of the 4-year period a governnmental

entity shall hold a public hearing at which the governnenta

entity shall do at |east one of the follow ng:

1. Approve a plan to cease providing communi cations

services;

—

2. Approve a plan to dispose of the systemthe

governnmental entity is using to provide communi cations

services and, accordingly, to cease providing comruni cations

services;

3. Approve a plan to create a partnership with a
7
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private entity in order to achieve operations in which

revenues exceed operating expenses and paynent of principa

and i nterest on debt; or

4. Approve the continuing provision of communications

services.

(3)(a) A governnmental entity that provides a cable

service shall conply with the Cabl e Conmuni cations Policy Act

of 1984, 47 U.S.C. 521, et seq., the requlations issued by the

Federal Conmmuni cati ons Conm ssion under the Cable

Communi cations Policy Act of 1984, 47 U.S.C. 521, et seq., and

all applicable state and federal rules and regul ations,

including, but not limted to, section 166.046, Florida

Statutes, and those provisions of chapters 202, 212, and 337,

Florida Statutes, which apply to a provider of the services.

(b) A governmental entity that provides a

t el ecommuni cati ons service or advanced service nust conply, if

applicable, with chapter 364, Florida Statutes, and rules

adopted by the Public Service Conmm ssion; chapter 166, Florida

Statutes; and all applicable state and federal rules and

regul ations, including, but not linmted to, those provisions

of chapters 202, 212, and 337, Florida Statutes, which apply

to a provider of the services.

(c) A governmental entity nmy not exercise its power

or authority in any area, including zoning or |and use

requl ation, to require any person, including residents of a

particul ar devel opnent, to use or subscribe to any

communi cation service of a governnmental entity.

(d) A governnental entity shall apply its ordinances,

rules, and policies, and exercise any authority under state or

federal laws, including, but not limted to, those relating to

the follow ng subjects and without discrinnation as to itself
8
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when providing a communi cations service or to any private

provi der of conmmuni cati ons services:

1. Access to public rights-of-way; and

2. Permtting, access to, use of, and paynent for use

of governnmental entity-owned poles. The governnental entity is

subject to the sane terns, conditions, and fees, if any, for

access to gover nnent - owned pol es which the governnental entity

applies to a private provider for access.

(4)(a) |If a governnental entity was providing, as of

April 1, 2005, advanced services, cable services, or

t el ecommuni cations services, then it is not required to conply

with paragraph (2)(a), paragraph (2)(b), paragraph (2)(c),

paragraph (2)(d), sub-subparagraph (2)(e)1.c., paragraph

2)(f), paragraph (2)(Kk), or paragraph (2)(l), in order to

continue to provide advanced services, cable services, or

t el ecommuni cati ons services, respectively, but it nmust conply

with and be subject to all other provisions of this section

(b) If a governnmental entity, as of April 1, 2005, had

i ssued debt pl edgi ng revenues from an advanced service, cable

service, or telecommunications service, then it is not

required to conply with paragraph (2)(a), paragraph (2)(b),

par agraph (2)(c), paragraph (2)(d), sub-subparagraph

2)(e)l.c., paragraph (2)(f), paragraph (2)(k), or paragraph

2)(1), in order to provide advanced services, cable services,

or tel ecomuni cations services, respectively, but it nust

comply with and be subject to all other provisions of this

section.

(c) |If a governnental entity, as of April 1, 2005, has

pur chased equi pnent _specifically for the provisioning of

advanced service, cable service, or teleconmunication service

and, as of May 6, 2005, has authorized the providing of an
9
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advanced service, cable service, or telecomunication service,

then it is not required to comply with paragraph (2)(a),

paragraph (2)(b), paragraph (2)(c), paragraph (2)(d),

sub- subparagraph (2)(e)l.c., paragraph (2)(f), paragraph

2)(Kk), or paragraph (2)(l) in order to provide advanced

service, cable service, or telecommunication service,

respectively, but it nmust conply with and be subject to al

other provisions of this section.

Thi s subsection does not relieve a governnmental entity from

complying with subsection (5).

(5) Notwithstanding section 542.235, Florida Statutes,

or _any other law, a governnental entity that provides a

communi cations service is subject to the sane prohibitions

applicable to private providers under sections 542.18 and

542.19, Florida Statutes, as it relates to providing a

communi cations service. In addition, the exenption from

conmplying with paragraph (2)(f), does not confer state action

i mmunity, or any other antitrust inmunity or exenption, on any

governnmental entity providing conmuni cati ons services.

(6) To ensure the safe and secure transportation of

passengers and freight through an airport facility, as defined

in section 159.27(17), Florida Statutes, an airport authority

or _other governnental entity that provides or is proposing to

provi de conmuni cations services only within the boundaries of

its airport layout plan, as defined in section 333.01(6),

Florida Statutes, to subscribers which are integral and

essential to the safe and secure transportation of passengers

and freight through the airport facility, is exenpt fromthis

section. An airport authority or other governnental entity

that provides or is proposing to provide shared-tenant service
10
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under section 364.339, Florida Statutes, but not dial tone

enabl i ng subscribers to conplete calls outside the airport

| ayout plan, to one or nore subscribers within its airport

| ayout plan which are not integral and essential to the safe

and secure transportation of passengers and freight through

the airport facility is exenpt fromthis section. An airport

authority or other governnental entity that provides or is

proposing to provide comuni cati ons services to one or _nore

subscribers within its airport |ayout plan which are not

integral and essential to the safe and secure transportation

of passengers and freight through the airport facility, or to

one or nore subscribers outside its airport layout plan, is

not exenpt fromthis section. By way of exanple and not

limtation, the integral, essential subscribers may include

airlines and energency service entities, and the nonintegral

nonessential subscribers may include retail shops,

restaurants, hotels, or rental car conpanies.

(7)  This section does not alter or affect any

provision in the charter, code, or other governing authority

of a governnmental entity that inpose additional or different

requi rements on provision of conmmuni cations service by a

governnmental entity. Any such provisions shall apply in

addition to the applicable provisions in this section

Section 2. If any provision of section 1 of this act

or its application to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are severable.

Section 3. Subsection (7) of section 288.1162, Florida

Statutes, is anended to read
11
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288. 1162 Professional sports franchises; spring
training franchi ses; duties.--

(7)(@) The Ofice of Tourism Trade, and Econom c
Devel opnent shall notify the Department of Revenue of any
facility certified as a facility for a new professional sports
franchise or a facility for a retained professional sports
franchise or as a facility for a retained spring training
franchise. The Ofice of Tourism Trade, and Econonic
Devel opnent shall certify no nore than eight facilities as
facilities for a new professional sports franchise or as
facilities for a retained professional sports franchise and
shall certify at least five as facilities for retained spring
training franchises, including in such total any facilities
certified by the Department of Conmerce before July 1, 1996.
The office may nmake no nore than one certification for any
facility. The office may not certify funding for less than the
requested anmpunt to any applicant certified as a facility for
a retained spring training franchise.

(b) Certification of an applicant under this section

for the eighth certification for a facility for a new

pr of essi onal sports franchise or for a facility for a retained

pr of essi onal sports franchise shall be for an applicant for

whi ch the franchise that serves as the basis of the

certification is a nenber of the National Basketbal

Associ ation, has been located within the state since 1987, and

has not been previously certified. This paragraph shall be

repealed on July 1, 2010.

Section 4. This act shall take effect upon becom ng a

| aw.

12
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—=====—========== T | T L E AMENDMENT ===============

And the title is anmended as foll ows:
On page 1, line 1, delete everything before the

enacti ng cl ause

and insert:
A bill to be entitled

An act relating to | ocal governments; providing
definitions; providing for notice of public
hearings to consi der whether the |oca
government will provide a conmunications
service; requiring a governnental entity to
take certain action before a comrunications
service is provided; providing certain
restrictions on revenue bonds to finance
provi si oni ng of conmuni cations services;
requiring a local governnent to nake avail abl e
a witten business plan; providing criteria for
t he busi ness plan; setting pricing standards;
providing for accounting and books and records;
requiring the governnental entity to establish
an enterprise fund; requiring the governmental
entity to maintain separate operating and
capital budgets; limting the use of
em nent -domai n powers; requiring a governnenta
entity to hold a public hearing to consider
certain factors if the business plan goals are
not met; requiring conpliance with certain
federal and state laws; requiring |loca
government to treat itself the sane as it

treats other providers of simlar
13
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conmuni cati ons services; exenpting certain
governmental entities from specified provisions
of the act; requiring a |local governnment
provi der of communications services to foll ow
t he sane prohibitions as other providers of the
same services; providing an exenption for
airports under certain conditions; recognizing
preenmption of a charter, code, or other
governmental authority; providing for
severability; amending s. 288.1162, F.S.
specifying criteria certification for renaining
avail abl e certification slot; providing for

repeal ; providing an effective date.

14
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