F L OR 1 DA H O U S E O F R EPRESENTATI V E S

HB 1345 2005
CS
CHAMBER ACTI ON

1| The Health Care Regul ation Comrittee recomends the foll ow ng:
2

3 Council /Committee Substitute

4 Renove the entire bill and insert:

5 A Dbill to be entitled

6 An act relating to health care advance directives;

7 amending s. 765.101, F.S.; revising the definition of

8 "incapacity" or "inconpetent”; anmending s. 765.102, F. S.;
9 clarifying requirenents on palliative care; anending s.
10 765. 203, F.S.; clarifying a principal's statenment of
11 under standi ng i n suggested form for designation of health
12 care surrogate; amending s. 765.204, F.S.; elimnating the
13 requi rement for witten notification to health care
14 surrogates by a health care facility; anmending s. 765. 205,
15 F.S.; clarifying that a surrogate cannot override a
16 principal's wi shes as expressed in a living will;
17 providing a standard for a surrogate' s deci sionnmaki ng
18 under certain circunstances; creating s. 765.3061, F.S.;
19 requiring the Division of Driver Licenses offices to nmake
20 forms available to the public; requiring the Departnent of
21 H ghway Safety and Mot or Vehicles and the Agency for
22 Health Care Adm nistration to nmake sanple forns accessible
23 el ectronically on the Internet; creating s. 765.3064,
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24 F.S.; providing certain health care enpl oyees with civil
25 and crimnal inmmunity fromacts perfornmed in conjunction
26 with certain information indicated by the departnent;
27 expressing the sovereign imunity of the departnent and
28 its enployees fromcrimnal prosecution and civil
29 liability for certain acts; anending s. 765.401, F.S.;
30 authorizing certain individual s or business entities to
31 act as a proxy; anending s. 765.404, F.S.; correcting a
32 t ypogr aphi cal error; providing an effective date.

33
34| Be It Enacted by the Legislature of the State of Florida:
35

36 Section 1. Subsection (8) of section 765.101, Florida
37| Statutes, is anended to read:

38 765.101 Definitions.--As used in this chapter:

39 (8) "lncapacity" or "inconpetent” neans the patient is

40| physically e—wentally unable to communicate a wllful and

41| know ng health care decision or lacks the nental ability, based

42| on reasonabl e nedical judgnent, to understand or appreciate the

43| nature and consequences of a treatnent decision, including the

44| significant benefits and harns of and reasonable alternatives to

45| a proposed treatnent decision. For the purposes of making an

46| anatom cal gift, the termalso includes a patient who is

47 deceased.

48 Section 2. Paragraph (b) of subsection (5) of section
49| 765.102, Florida Statutes, is anmended to read:
50 765.102 Legislative findings and intent.--
51 (5) For purposes of this chapter:
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52 (b) Palliative care mnust include:
53 1. An opportunity to discuss and plan for end-of-life
54| care.
55 2. Assurance that physical and nental suffering wll be

56| carefully attended to.

57 3. Assurance that preferences for wthhol ding and

58| withdrawing life-sustaining interventions will be honored.

59 4. Assurance that the personal goals of the dying person
60| w Il be addressed.

61 5. Assurance that the dignity of the dying person will be

62| a priority.
63 6. Assurance that health care providers will not abandon
64| the dying person.

65 7. Assurance that the burden to famly and others wll be
66| addressed.
67 8. Assurance that advance directives for care will be

68| respected regardless of the |location of care.

69 9. Assurance that organi zational nechanisnms are in place
70| to evaluate the availability and quality of end-of-1life,

71| palliative, and hospice care services, including the evaluation

72| of adm nistrative and regulatory barriers. These nmechani sns

73 include institutional ethics commttees, which shall have

74| resources and training adequate to the tasks of education,

75| policy creation or review, and consultation.

76 10. Assurance that necessary health care services will be

77| provided and that rel evant reinbursenment policies are avail abl e.

78 11. Assurance that the goals expressed in subparagraphs
791 1.-10. will be acconplished in a culturally appropriate nmanner.
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80 Section 3. Section 765.203, Florida Statutes, is anended
81| to read:

82 765. 203 Suggested form of designation.--A witten

83| designation of a health care surrogate executed pursuant to this
84| chapter may, but need not be, in the following form

85
86| DESI GNATI ON OF HEALTH CARE SURROGATE

87

88| Name: (Last) (First) (Mddle Initial)_

89 In the event that | have been determ ned to be

90| incapacitated to provide infornmed consent for nedical treatnent
91| and surgical and diagnostic procedures, | w sh to designate as

92| my surrogate for health care deci sions:

93

94| Nane:

95| Address:

96

Zi p Code:

97

98| Phone:

99 If my surrogate is unwilling or unable to performhis or
100| her duties, | wish to designate as ny alternate surrogate:
101 Nane:
102| Address:

103
Zi p Code:
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104
105| Phone:
106 | fully understand that this designation will permt ny

107| designee to nmake health care decisions, except for anatom cal
108| gifts, unless | have executed an anatomi cal gift declaration
109| pursuant to law, and to provide, w thhold, or wthdraw consent
110| on ny behalf; to apply for public benefits to defray the cost of
111 health care; and to authorize ny adm ssion to or transfer froma

112| health care facility. | further understand that ny desi gnee has

113 no authority to override ny expressed wi shes that nay exist in a

114| valid living will.

115

116 Additional instructions (optional):

117

118 | further affirmthat this designation is not being nade as

119| a condition of treatnment or adm ssion to a health care facility.
120 | will notify and send a copy of this docunment to the follow ng
121| persons other than ny surrogate, so they may know who ny

122| surrogate is.

123| Nane:
124 | Nane:
125| Signed:
126| Date:
127
Wt nesses: 1.
128
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129
130 Section 4. Subsection (2) of section 765.204, Florida
131| Statutes, is anended to read:
132 765. 204 Capacity of principal; procedure. --
133 (2) If a principal's capacity to make health care

134| decisions for herself or hinself or provide informed consent is
135| in question, the attendi ng physician shall evaluate the

136| principal's capacity and, if the physician concludes that the
137| principal |acks capacity, enter that evaluation in the

138| principal's nedical record. If the attendi ng physician has a
139| question as to whether the principal |acks capacity, another
140| physician shall also evaluate the principal's capacity, and if
141| the second physician agrees that the principal |acks the

142| capacity to nmake health care decisions or provide inforned

143| consent, the health care facility shall enter both physiecian-s
144| evaluations in the principal's nmedical record. If the principal
145| has—designhated—ahealth—ecare—surrogate—o+ has del egated

146| authority to nmake health care decisions to an attorney in fact
147| wunder a durable power of attorney, the facility shall notify
148| such sur+regate—o+ attorney in fact in witing that her or his
149| authority under the instrunment has comrenced, as provided in
150| chapter 709 or s. 765.203.

151 Section 5. Paragraph (b) of subsection (1) of section
152| 765.205, Florida Statutes, is anended to read:
153 765. 205 Responsibility of the surrogate.--
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154 (1) The surrogate, in accordance with the principal's

155| instructions, unless such authority has been expressly limted
156| by the principal, shall

157 (b) Consult expeditiously with appropriate health care

158| providers to provide informed consent, and nmake only health care
159| decisions for the principal which he or she believes the

160| principal would have made under the circunstances if the

161| principal were capable of making such decisions. The surrogate

162| has no authority to override the principal's wshes if these are

163| expressed in a valid living will. If there is no indication of

164| what the principal would have chosen, the surrogate may consider
165| the patient's best interest in deciding that proposed treatnents
166| are to be withheld or that treatnments currently in effect are to

167| be withdrawn. |If the patient's best interests are vague or

168| cannot be determ ned, the surrogate may consi der what a

169| reasonabl e person would decide in sinlar circumstances.

170 Section 6. Section 765.3061, Florida Statutes, is created
171| to read:
172 765. 3061 Health care advance directive notation as part of

173| driver's license or identification card process.--Sanple forns

174| consistent with this chapter that relate to the execution of a

175| health care advance directive shall be made avail able to the

176| public at all offices of the Division of Driver Licenses, as

177 well as electronically on the Internet through the Departnment of
178| Hi ghway Safety and Motor Vehicles and the Agency for Health Care
179| Admi nistration.

180 Section 7. Section 765.3064, Florida Statutes, is created
181| to read:
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182 765.3064 Inmmunity fromliability.--

183 (1) Unless provided with infornation or docunentation to

184 the contrary, a health care facility, health care provider, or

185| any other person acting under the direction of a health care

186| facility or health care provider carrying out a health care

187| decision made in accordance with a health care advance directive

188| executed in accordance with the provisions of this chapter is

189 not subject to crinmnal prosecution or civil liability and wll

190| not be deened to have engaged in unprofessional conduct.
191 (2) The Departnent of H ghway Safety and Mtor Vehicles

192 and any enpl oyees acting within the scope of their enpl oynent

193 are inmune fromcrimnal prosecution and civil liability for any

194| acts or notations recorded in conpliance with the provisions of
195| this chapter.

196 Section 8. Paragraph (h) of subsection (1) of section
197 765.401, Florida Statutes, is anended to read:

198 765.401 The proxy.--

199 (1) If an incapacitated or devel opnental ly disabl ed

200| patient has not executed an advance directive, or designated a

201| surrogate to execute an advance directive, or the designated or
202| alternate surrogate is no |onger available to nmake health care

203| decisions, health care decisions my be made for the patient by
204| any of the followi ng individuals, in the foll ow ng order of

205 priority, if no individual in a prior class is reasonably

206| available, willing, or conpetent to act:

207 (h) A clinical social worker |licensed pursuant to chapter

208| 491, or an individual or business entity qualified to be a

209| professional guardi an pursuant to chapter 744 who—is—a—graduate
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210| ef—a—court-approved—guardianship—program Such a proxy nust be
211| selected by the provider's bioethics conmttee and nust not be
212| enployed by the provider. If the provider does not have a

213| bioethics commttee, then such a proxy may be chosen through an
214| arrangenent with the bioethics commttee of another provider.
215| The proxy will be notified that, upon request, the provider

216| shall make avail abl e a second physician, not involved in the
217| patient's care to assist the proxy in evaluating treatnent.

218| Decisions to withhold or withdraw |ife-prol ongi ng procedures
219! wll be reviewed by the facility's bioethics commttee.

220| Docunentation of efforts to locate proxies fromprior classes
221| nust be recorded in the patient record.

222 Section 9. Subsection (2) of section 765.404, Florida

223| Statutes, is anmended to read:

224 765. 404 Persistent vegetative state.--For persons in a
225| persistent vegetative state, as determ ned by the attending

226| physician in accordance wth currently accepted nedi cal

227| standards, who have no advance directive and for whomthere is
228| no evidence indicating what the person woul d have want ed under
229| such conditions, and for whom after a reasonably diligent

230| inquiry, no famly or friends are available or willing to serve
231| as a proxy to nake health care decisions for them life-

232| prolonging procedures may be w thheld or w thdrawn under the
233| follow ng conditions:

234 (2) The guardian and the person's attendi ng physician, in
235| consultation with the nedical ethics commttee of the facility

236| where the patient is |ocated, conclude that the condition is

237| permanent and that there is no reasonabl e nedical probability
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238| for recovery and that withholding or withdrawing |ife-prolonging
239| procedures is in the best interest of the patient. If there is
2401 no nedical ethics conmttee at the facility, the facility nust
241| have an arrangenent with the nedical ethics commttee of another
242| facility or with a conmunity-based ethics commttee approved by
243| the Florida Bioethics Bro-ethies Network. The ethics committee
244| shall review the case with the guardian, in consultation with
245| the person's attendi ng physician, to determ ne whether the

246| condition is permanent and there is no reasonabl e nedi cal

247| probability for recovery. The individual commttee nmenbers and
248| the facility associated with an ethics coomittee shall not be
249| held liable in any civil action related to the performance of
250| any duties required in this subsection.

251 Section 10. This act shall take effect Septenber 1, 2005.
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