F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1349 2005
1 A Dbill to be entitled
2 An act relating to in-honme service and residential
3 del i very conpani es; providing a popular nane; creating s.
4 768.097, F.S.; defining terns; requiring in-home service
5 and residential delivery conpanies to perform background
6 checks on certain enployees and others; providing for
7 application; providing a rebuttable presunption that the
8 i n-honme service conpany or residential delivery conpany
9 had not acted negligently if certain requirenments were
10 met; providing a rebuttable presunption that certain
11 persons who contract with a residential delivery conpany
12 or in-hone service conpany are not negligent if certain
13 requi rements were nmet; providing applicability; providing
14 an effective date.
15
16| Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. This act may be cited as the "Sue Waver Act.”
19 Section 2. Section 768.097, Florida Statutes, is created
20| to read:
21 768. 097 In-hone service and residential delivery
22| conpanies; liability for negligent hiring, retention, and
23| supervision. --
24 (1) DEFINTIONS --For purposes of this section:
25 (a) "In-hone service conpany” neans a conpany t hat
26| provides, through an enpl oyee, agent, subcontractor, or
27| independent contractor, service, repair, replacenent,
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28| mai ntenance, cleaning, or other work to a custoner's residentia

29| dwelling.
30 (b) "Residential delivery conpany" neans a conpany t hat

31| provides, through an enpl oyee, agent, subcontractor, or

32| independent contractor, delivery of an itemto a residentia

33| dwelling and enters the dwelling to place, assenble, or instal
34| the item

35 (c) "Private vendor" neans a consuner reporting agency

36| with the ability to access Departnent of Law Enforcenent

37| crimnal records and whose database contains nore than

38| 150,000,000 crim nal records, has substantial national coverage,

39| and receives regul arly schedul ed updates.
40 (2) BACKGROUND CHECK. --An in-hone service conpany or
41| residential delivery conpany shall obtain fromthe Florida

42| Departnent of Law Enforcenent or a private vendor the crinina

43| history record information relating to any enpl oyee, agent,

44| subcontractor, or independent subcontractor whose job duties

45| require or will require entry into another person's dwelling for

46| in-honme service or residential delivery purposes. This

47| background check shall be conpleted prior to the enpl oyee,

48| agent, subcontractor, or independent contractor entering a

49| dwelling for in-hone service or residential delivery purposes.
50 (3) APPLICATION --This section applies only to an action
51| against an in-home service conpany or residential delivery

52| conpany that:

53 (a) Arises out of a crimnal act or om ssion by an

54| enpl oyee, agent, subcontractor, or independent contractor of the
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55| conpany as to whomthe conpany is required to obtain crimna

56| history record information under subsection (2).

57 (b) Is brought by or on behalf of a person whose dwelling

58| was entered into by an enpl oyee, agent, subcontractor, or

59| independent contractor of the in-honme service conpany or

60| residential delivery conpany while in the performance of those

61| job duties, without regard to where or when the crimnal act or

62| oni ssion occurred.

63 (c) Seeks danmges fromthe conpany for the negligent

64| hiring, retention, or supervision of the enployee, agent,

65| subcontractor, or independent contractor.
66

67| In an action to which this section applies, the provisions of

68| this section supersede those of s. 768. 096.
69 (4) PRESUMPTI ON AGAI NST COVPANY NEGLI GENCE. - -1 n an action

70| to which this section applies, an i n-hone servi ce conpany or

71| residential delivery conpany is rebuttably presuned to have not

72| acted negligently if:

73 (a) The conpany obtained crimnal history record

74| infornation regardi ng enpl oyees, agents, subcontractors, or

75| independent contractors required under subsection (2).

76 (b) The crimnal history record information shows that, in

77| the 20 years preceding the date the informati on was obtai ned for

78| a felony or in the 10 years preceding the date the infornation

79| was obtained for a m sdeneanor, the enpl oyee, agent,

80| subcontractor, or independent contractor had not been found

81| gquilty of, regardl ess of adjudication, or entered a plea of nolo

82| contendere or quilty to any offense listed in s. 435.03(2) or
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83| any offense in another jurisdiction that woul d have been |i sted
84| in s. 435.03(2) if the offense had occurred in this state.

85 (5) PRESUVPTI ON AGAI NST CUSTOMER NEGLI GENCE -- A person who
86| contracts with a residential delivery conpany to deliver an item

87| or who contracts with an in-hone service conpany to pl ace,

88| assenble, repair, replace, service, clean, or install an itemis

89| rebuttably presuned to have not acted negligently in doing so
90| if:
91 (a) The residential delivery conpany or in-hone service

92| conpany is in conpliance with subsection (4).

93 (b) The residential delivery conpany or in-hone service

94| conpany is not required to perform background checks on

95| subcontractors and i ndependent contractors if the background

96| check required under subsection (2) has been perforned within

97| the preceding year by the subcontractor or independent

98| contractor's enpl oyer.

99 Section 3. This act shall take effect July 1, 2005, and
100| applies only to a cause of action that accrues on or after that
101| date.
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