Fl ori da Senate - 2005 CS for SB 1366

By the Committee on Comruni cations and Public Uilities; and
Senat ors Constanti ne and Dockery

579-1737-05
1 A Dbill to be entitled
2 An act relating to storminfrastructure
3 recovery; creating s. 366.8260, F.S.; providing
4 definitions; authorizing electric utilities to
5 petition the Florida Public Service Conm ssion
6 for certain financing orders for certain
7 stormrecovery purposes; providing
8 requi renents; providing powers and duties of
9 the comri ssion in issuing such orders;
10 speci fying procedures and requirenents for the
11 commi ssion in issuing financing orders;
12 authorizing electric utilities to create
13 stormrecovery property; providing for pledge
14 of stormrecovery property to secure
15 stormrecovery bonds; providing for retirenment
16 of stormrecovery bonds under certain
17 ci rcunst ances; providing for judicial review of
18 such orders; providing for effect of such
19 orders; providing exceptions to comm ssion
20 jurisdiction to issue financing orders;
21 providing limitations; prohibiting the
22 commi ssion fromrequiring use of stormrecovery
23 bonds for certain purposes; specifying duties
24 of electric utilities; specifying properties,
25 requi renents, permnissible activities, and
26 limtations relating to stormrecovery property
27 under certain circunstances; providing for
28 security interests in stormrecovery property;
29 providing for perfecting security interests in
30 stormrecovery property; providing for priority
31 of and resolution of conflicting interests;
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1 provi di ng requi renents, procedures, and
2 limtations for sale, assignnent, or transfer
3 of stormrecovery property; providing
4 requi renents for descriptions or indications of
5 stormrecovery property transferred, granted,
6 or pledged, or indicated in a financing
7 statement; subjecting financing statenents to
8 certain provisions of |aw, specifying that
9 stormrecovery bonds are not public debt;
10 speci fying stormrecovery bonds as | ega
11 i nvestments for certain entities; specifying
12 certain state pledges relating to bondhol ders;
13 declaring certain entities as not electric
14 utilities under certain circumnstances;
15 speci fying effect of certain provisions in
16 situations of conflict; providing for
17 protecting validity of certain bonds under
18 certain circunstances; limting comm ssion
19 authority to issue certain financing orders
20 after a tinme certain; amending s. 679.1091
21 F.S.; specifying nonapplication of secured
22 transactions provisions of the Uniform
23 Commercial Code to interests in stormrecovery
24 property; providing an effective date.
25
26| Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Section 366.8260, Florida Statutes, is
29| created to read:
30 366.8260 Stormrecovery financing.--
31 (1) DEFINITIONS.--As used in this section, the term
2
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(a) "Ancillary agreenent" neans any bond, insurance

policy, letter of credit, reserve account, surety bond, swap

arrangenent ., hedgi ng arrangenent, liquidity or credit support

arrangenent, or other financial arrangenent entered into in

connection with the issuance of stormrecovery bonds.

(b) "Assignee" neans any entity, including, but not

limted to, a corporation, limted liability conpany,

partnership or limted partnership, public authority, trust,

financing entity, or other legally recognized entity to which

an electric utility assigns, sells, or transfers, other than

as security, all or a portion of its interest in or right to

stormrecovery property. The termalso includes any entity to

whi ch _an _assi gnee assigns, sells, or transfers, other than as

security, its interest in or right to stormrecovery property.

(c) "Conmission" neans the Florida Public Service

Commi _ssi on.

(d) "Electric utility" or "utility" has the sane

neani ng as that provided in s. 366.8255.

(e) "Financing costs" neans:

1. I nterest and acqui sition, defeasance, or redenption

premi uns_that are payable on stormrecovery bonds;

2.  Any paynment required under an ancillary adreenment

and any anpunt required to fund or replenish a reserve account

or_other accounts established under the terns of any

indenture, ancillary agreenent, or other financing docunents

pertaining to stormrecovery bonds;

3. Any other cost related to issuing, supporting,

repayi ng, and servicing stormrecovery bonds, including, but

not limted to, servicing fees, accounting and auditing fees,

trustee fees, legal fees, consulting fees, adm nistrative

fees, placenent and underwiting fees, capitalized interest,
3
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rati ng agency fees, stock exchange listing and conpliance

fees, and filing fees, including costs related to obtaining

the financing order;

4. Any taxes and license fees inposed on the revenues

generated fromthe collection of stormrecovery charges;

5. Any incone taxes resulting fromthe collection of

stormrecovery charges in _any such case whether paid, payable,

or _accrued; or

6. Any state and |local taxes, franchise, gross

receipts, and other taxes or similar charges, including but

not limted to, reqgulatory assessnent fees, in any such case

whet her paid, payable, or accrued.

(f) "Financing order" neans an order under subsection

(2) which allows for the issuance of stormrecovery bonds, the

inposition, collection, and periodic adjustnments of

stormrecovery charges, and the creation of stormrecovery

property.
(q) "Financing party" means holders of stormrecovery

bonds and trustees, collateral agents, or other persons acting

for the benefit of holders of stormrecovery bonds.

(h) "Financing statenent" has the sanme neani ng as that

provided in Article 9 of the Uniform Commerci al Code.

(i) "Pledgee" neans a financing party to which an

electric utility or its successors or _assi gnees nortgages,

neqgoti ates, hypothecates, pledges, or creates a security

interest or lien on all or any portion of its interest in or

right to stormrecovery property.

(j) "Storm' nmeans a nanmed tropical stormor hurricane

that occurred during calendar vear 2004 or thereafter

(k) "Stormrecovery activity" neans any activity or

activities by or on behalf of an electric utility in
4
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1| connection with the restoration of service associated with

2| electric power outages affecting custoners of an electric

3| utility as the result of a stormor storms, including, but not
4| |linmted to, nobilization, staqging, and construction

5| reconstruction, replacenent, or repair of electric generation
6| transmission, or distribution facilities.

7 (1) "Stormrecovery bonds" neans bonds, debentures,

8| notes, certificates of participation, certificates of

9| beneficial interest, certificates of ownership, or other

10| evidences of indebtedness or ownership that are issued by an
11| electric utility or an assignee pursuant to a financing order
12| the proceeds of which are used directly or indirectly to

13| recover, finance, or refinance comm Ssion-approved

14| stormrecovery costs and financing costs, and that are secured
15| by or payable from stormrecovery property.

16 (m "Stormrecovery charge" nmeans the anounts

17| authorized by the commission to recover, finance, or refinance
18| stormrecovery costs and financing costs as provided for in a
19| financing order to be inposed on all custonmer bills and

20| collected by an electric utility or its successors or

21| assignees, or a collection agent, in full through a charge

22| that is separate and apart fromthe electric utility's base

23| rates, which charge shall be paid by all custonmers receiving
24| transm ssion or distribution service fromthe electric utility
25| or its successors or assignees under conmission-approved rate
26| schedul es or under special contracts, even if the custoner

27| elects to purchase electricity froman alternative electricity
28| supplier following a fundanental change in requlation of

29| public utilities in this state.

30 (n) "Stormrecovery costs" neans, at the option and

31| request of the electric utility, and as approved by the

5
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conmi ssion pursuant to sub-subparagraph (2)(b)1.b., costs

incurred or to be incurred by an electric utility in

undertaking a stormrecovery activity. Such costs shall be net

of applicable insurance proceeds and, where determ ned

appropriate by the conmmi ssion, shall include adjustnents for

nornmal capital replacenent and operating costs, |ost revenues,

or other potential offsetting adjustnents. Stormrecovery

costs shall include the costs to finance any deficiency or

deficiencies in stormrecovery reserves until such tine as

stormrecovery bonds are issued, and costs of retiring any

exi sting indebtedness relating to stormrecovery activities.

(0) "Stormrecovery property" neans:

1. Al rights and interests of an electric utility or

successor_or_assignee of the electric utility under a

financing order, including the right to i npose, bill, collect,

and receive stormrecovery charges authorized in the financing

order and to obtain periodic adjustnents to such charges as

provided in the financing order

2. Al revenues, collections, clains, rights to

paynents, paynents, noney, or proceeds arising fromthe rights

and interests specified in subparagraph 1., regardl ess of

whet her _such revenues, collections, clains, rights to paynent,

paynents, noney, or proceeds are inposed, billed, received,

collected, or nmintained together with or comm ngled wth

other revenues, collections, rights to paynent, paynents,

noney, or proceeds.

(p) "Stormrecovery reserve" neans an electric utility

stormreserve or _such other simlar reserve established by |aw

or rule or pursuant to order of the conmm ssion.

(q)  "Uniform Commercial Code" has the same neani ng_as

that provided in s. 671.101

6

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 1366
579-1737-05

(2) FI NANCI NG ORDERS. - -

(a) An electric utility nmay petition the comm ssion

for a financing order. For each petition, the electric utility

shal | :

1. Describe the stormrecovery activities that the

electric utility has undertaken or proposes to undertake and

describe the reasons for undertaking the activities.

2. Set forth the known stormrecovery costs and

estimate the costs of any stormrecovery activities that are

not conpleted, or for which the costs are not yet known, as

identified and requested by the electric utility.

3. Set forth the level of the stormrecovery reserve

that the utility proposes to establish or replenish and has

determ ned woul d be appropriate to recover through

stormrecovery bonds and is seeking to so recover and such

level that the utility is funding or will seek to fund through

ot her neans, together with a description of the factors and

calculations used in determning the ambunts and net hods of

recovery.
4. 1Indicate whether the electric utility proposes to

finance all or a portion of the stormrecovery costs using

stormrecovery bonds. |If the electric utility proposes to

finance a portion of such costs, the electric utility shal

identify that portion in the petition

5. Estimate the financing costs related to the

stormrecovery bonds proposed under subparagraph 4.

6. FEstinmate the stormrecovery charges necessary to

recover the stormrecovery costs and financing costs and the

period for recovery of such costs.

7. Estimate any cost savings or denpnstrate how it

woul d avoid or significantly mtigate rate inpacts to
7
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custoners resulting fromfinancing stormrecovery costs with

stormrecovery bonds as opposed to the traditional nethod of

recovering such costs fromcustoners and through alternative

fi nanci ng nethods available to the electric utility.

8. File with the petition direct testinony supporting

the petition.

(b)1. Proceedings on a petition submtted pursuant to

paradraph (a) shall begin with a petition by an electric

utility and shall be disposed of in accordance with the

provi sions of chapter 120 and applicable rules, except that

the provisions of this section, to the extent applicable,

shall control

a. Wthin 7 days after the filing of a petition, the

commi ssion shall publish a case schedul e, which schedul e shal

place the matter before the conmi ssion on an _agenda that w ||

pernmit a conm ssion decision no later than 120 days after the

date the petition is filed.

b. No later than 135 days after the date the petition

is filed, the commi ssion shall issue a financing order or an

order rejecting the petition. A party to the conm SSion

proceedi ng may petition the conmi ssion for reconsideration of

the financing order within 5 days after the date of its

i ssuance. The conmi ssion shall issue a financing order

aut hori zing financing of reasonable and prudent stormrecovery

costs and financing costs if the commission finds that the

i ssuance of the stormrecovery bonds and the inposition of

stormrecovery charges authorized by the order are reasonably

expected to result in lower overall costs or would avoid or

significantly mitigate rate inpacts to custoners as conpared

with alternative nethods of financing or recovering

stormrecovery costs. Any determ nation of whether
8
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stormrecovery costs are reasonabl e and prudent shall be nmde

with reference to the general public interest in, and the

scope of effort required to provide, the safe and expeditious

restoration of electric service.

2. In a financing order issued to an electric utility,

the comm ssion shall

a. FExcept as provided in sub-subparagraph f. and in

subparagraph 4., specify the ampunt of stormrecovery costs

and the level of stormrecovery reserves, taking into

consideration, to the extent the conmmi ssion deens appropriate,

any other nethods used to recover these costs, and describe

and estimate the ampunt of financing costs which nay be

recovered through stormrecovery charges; and specify the

peri od over which such costs nmay be recovered.

b. Determne that the proposed structuring, expected

pricing, and financing costs of the stormrecovery bonds are

reasonably expected to result in |ower overall costs or would

avoid or significantly mtigate rate inpacts to custonmers as

conpared with alternative methods of financing or recovering

stormrecovery costs.

C. Provide that, for the period specified pursuant to

sub- subparagraph a., the inposition and collection of

stormrecovery charges authorized in the financing order shal

be paid by all custoners receiving transm ssion or

distribution service fromthe electric utility or its

successors or_assignees under conmi SSi on-approved rate

schedul es or _under special contracts, even if the custoner

elects to purchase electricity froman alternative electric

supplier followi ng a fundanental change in requl ation of

public utilities in the state.

9
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d. Deternmine what portion, if any, of the

stormrecovery reserves nust be held in a funded reserve and

any limtations on how the reserve may be held, accessed, or

used.

e. Include a fornul a-based nechani sm for nmaki ng

expeditious periodic adjustnents in the stormrecovery charges

that custoners are required to pay under the financing order

and for nmeking any adjustnents that are necessary to correct

for any overcollection or undercollection of the charges or to

ot herwi se ensure the tinely paynent of stormrecovery bonds

and financing costs and other required anpunts and charges

payable in connection with the stormrecovery bonds.

f. Specify the stormrecovery property that is, or

shall be, created in favor of an electric utility or its

successors or_assignees and that shall be used to pay or

secure stormrecovery bonds and financing costs.

d. Specify the degree of flexibility to be afforded to

the electric utility in establishing the terns and conditions

of the stormrecovery bonds, including, but not limted to,

repaynent schedul es, interest rates, and other financing

costs.

h. Provide that stormrecovery charges be allocated to

the custonmer classes using the criteria set out in s.

366.06(1), in the manner _in which these costs or their

equi val ent were allocated in the cost-of-service study

approved in connection with the electric utility's last rate

case. |If the electric utility's last rate case was resolved by

a_settlenent agreenent, the the cost-of-service nethodol ogy

filed by the electric utility in that case shall be used.

i. Provide that, after the final terns of an issuance

of stormrecovery bonds have been established and prior to the
10
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i ssuance of stormrecovery bonds, the electric utility shal

determine the resulting initial stormrecovery charge in

accordance with the financing order and such initia

stormrecovery charge shall be final and effective upon the

i ssuance of such stormrecovery bonds wi thout further

commi ssi on_action.

j- I nclude any other conditions that the comm Ssion

consi ders appropriate and that are not otherw se inconsistent

with this section.

In performng the responsibilities of this subparagraph and

subparagraph 5., the conm ssion nay engade outside consultants

or_counsel . Any expenses associated with such services shal

be included as part of financing costs and included in

stormrecovery charges.

3. A financing order issued to an electric utility may

provide that creation of the electric utility's stormrecovery

property pursuant to sub-subparagraph 2.f. is conditioned

upon, and shall be sinultaneous with, the sale or other

transfer of the stormrecovery property to an assignee and the

pl edge of the stormrecovery property to secure stormrecovery

bonds.

4. If the conmi ssion issues a financing order, the

electric utility shall file with the conm ssion at | east

bi annual ly a petition or a letter applying the fornul a-based

nechani sm pursuant to sub-subparagraph 2.e. and, based on

estimates of consunption for each rate class and other

mat hematical factors, requesting adninistrative approval to

neke the adjustnents described in sub-subparagraph 2.e. The

review of such a request shall be |limted to deternining

whet her there is any mathematical error in the application of
11
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the formnmul a-based nechanismrelating to the appropriate anpunt

of any overcollection or undercollection of stormrecovery

charges and the anmpunt of an adjustnment. Such adjustnents

shall ensure the recovery of revenues sufficient to provide

for the paynment of principal, interest, acquisition

def easance, financing costs, or redenption prenm um and ot her

fees, costs, and charges in respect of stormrecovery bonds

approved under the financing order. Wthin 60 days after

receiving an electric utility's request pursuant to this

paragraph, the conm ssion shall either approve the request or

informthe electric utility of any mathematical errors in its

calculation. If the conmission infornms the utility of

nmat hematical errors in its calculation, the utility may

correct its error and refile its request. The tinefranes

previously described in this paragraph shall apply to a

refiled reguest.

5. Wthin 120 days after the issuance of

stormrecovery bonds, the electric utility shall file with the

commi ssion information on the actual costs of the

stormrecovery-bond i ssuance. The commi ssion shall review such

information to determne if such costs incurred in the

i ssuance of the bonds resulted in the | owest overall costs

that were reasonably consistent with narket conditions at the

tine of the issuance and the terns of the financing order. The

commi ssion may disallow any increnental issuance costs in

excess of the |owest overall costs by requiring the utility to

make a contribution to the stormreserve in an anmpunt equal to

the excess of actual issuance costs incurred, and paid for out

of stormrecovery bond proceeds, and the | owest overal

i ssuance costs as determ ned by the conmmi ssion. The conm ssion

12
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1| may not meke adjustnents to the stormrecovery charges for any
2| such excess issuance costs.

3 6. Subsequent to the earlier of the transfer of

4| stormrecovery property to an assignee or the issuance of

5| stormrecovery bonds authorized thereby, a financing order is
6| irrevocabl e and, except as provided in subparagraph 4. and

7| paragraph (c), the conmission may not anmend, nodify, or

8| terminate the financing order by any subsequent action or

9| reduce, inpair, postpone, ternminate, or otherw se adjust

10| stormrecovery charges approved in the financing order. After
11| the issuance of a financing order, the electric utility

12| retains sole discretion regarding whether to assign, sell, or
13| otherwi se transfer stormrecovery property or to cause the
14| stormrecovery bonds to be issued, including the right to

15| defer or postpone such assignment, sale, transfer, or

16| issuance.

17 (c) At the request of an electric utility, the

18| commi ssion may conmence a proceeding and i ssue a subsequent
19| financing order that provides for retiring and refunding
20| stormrecovery bonds issued pursuant to the original financing
21| order if the comm ssion finds that the subsequent financing
22| order satisfies all of the criteria specified in paragraph
23|(b). Effective on retirement of the refunded stormrecovery
24| bonds and the issuance of new stormrecovery bonds, the
25| commi ssion shall adjust the related stormrecovery charges
26| accordingly.
27 (d) Wthin 30 days after the conmi ssion issues an
28| order pursuant to paragraph (b) or a decision denying a
29| request for reconsideration or, if the request for
30| reconsideration is granted, within 30 days after the
31| conmission issues its decision on reconsideration, an

13
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1| adversely affected party may petition for judicial reviewin
2| the Florida Suprenme Court. The petition for review shall be

3| served upon the executive director of the comm ssion

4| personally or by service at the office of the conmi ssion

5| Review on appeal shall be based solely on the record before

6| the commission and briefs to the court and shall be linited to
7| determ ning whether the order issued pursuant to paragraph
8[(b), or the order on reconsideration, conforns to the

9| constitution and laws of this state and the United States and
10| is within the authority of the conmi ssion under this section.
11| Inasnuch as delay in the deternmination of the appeal of a

12| financing order will delay the issuance of stormrecovery

13| bonds, thereby dininishing savings to custoners which night be
14| achieved if such bonds were issued as contenplated by a

15| financing order, the Supreme Court shall proceed to hear and
16| deternmine the action as expeditiously as practicable and give
17| the action precedence over other matters not accorded simlar
18| precedence by | aw.

19 (e)l. A financing order remnins in effect until the

20| stormrecovery bonds issued pursuant to the order have been
21| paid in full and the conmi ssion-approved financing costs of
22| such bonds have been recovered in full

23 2. A financing order issued to an electric utility

24| shall remnin in effect and unabated notwi thstanding the

25| reorgani zation, bankruptcy, or other insolvency proceedings of
26| the electric utility or its successors or assignees.

27 (3) EXCEPTIONS TO COVM SSI ON JURI SDI CTI ON. - -

28 (a) If the conmission issues a financing order to an
29| electric utility pursuant to this section, the conm ssion may
30| not, in exercising its powers and carrying out its duties

31| regarding any matter within its authority pursuant to this

14
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1| chapter, consider the stormrecovery bonds issued pursuant to
2| the order to be the debt of the electric utility other than

3| for federal income tax purposes, consider the stormrecovery
4| charges paid under the order to be the revenue of the electric
5[ utility for any purpose, or consider the stormrecovery costs
6| or financing costs specified in the order to be the costs of
7| the electric utility, nor may the commi ssion determ ne any

8| action taken by an electric utility which is consistent with
9| the order to be unjust or unreasonable.

10 (b) The conmission may not order or otherwi se directly
11| or indirectly require an electric utility to use

12| stormrecovery bonds to finance any project, addition, plant,
13| facility, extension, capital inprovement, equipnment, or any
14| other expenditure, unless the electric utility has filed a

15| petition under paragraph (2)(a) to finance such expenditure
16| using stormrecovery bonds. The conmi ssion may not refuse to
17| allow an electric utility to recover costs for stormrecovery
18| activities in an otherw se perm ssible fashion, or refuse or
19| condition authorization or approval pursuant to s. 366.04 of
20| the issuance and sale by an electric utility of securities or
21| the assunption by it of liabilities or obligations, solely

22| because of the potential availability of stormrecovery

23| financing.

24 (4) ELECTRIC UTILITY DUTIES. - -

25 (a) The electric bills of an electric utility that has
26| obtained a financing order and issued stormrecovery bonds

27| nust explicitly reflect that a portion of the charges on such
28| bill represents stormrecovery charges approved in a financing
29| order issued to the electric utility and, if the

30| stormrecovery property has been transferred to an assignee,
31| nust include a statenent to the effect that the assignee is

15
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1| the owner of the rights to stormrecovery charges and that the
2| electric utility or any other entity, if applicable, is acting
3| as_a collection agent or servicer for the assignee. The tariff
4| applicable to custoners nust indicate the stormrecovery

5| charge and the ownership of that charge. The comm ssion shal

6| deternmine whether to require electric utilities to include

7| such information or anpunts owed with respect to the

8| stormrecovery property as a separate line item on individua

9| electric bills.

10 (b) The failure of an electric utility to conply with
11| this subsection shall not invalidate, inpair, or affect any

12| financing order, stormrecovery property, stormrecovery

13| charge, or stormrecovery bonds but shall subject the electric
14| utility to penalties under s. 366.095.

15 (5) STORM RECOVERY PROPERTY. - -

16 (a)l. Al stormrecovery property that is specified in
17| a financing order shall constitute an existing, present

18| property right or interest therein, notw thstanding that the
19| inposition and collection of stormrecovery charges depends on
20| the electric utility to which the order is issued perforning
21| its servicing functions relating to the collection of
22| stormrecovery charges and on future electricity consunption
23| Such property shall exist whether or not the revenues or
24| proceeds arising fromthe property have been billed, have
25| accrued, or have been collected and notw thstanding the fact
26| that the value or anpunt of the property is dependent on the
27| future provision of service to customers by the electric
28| utility or its successors or assignees.
29 2. Stormrecovery property specified in a financing
30| order shall continue to exist until the stormrecovery bonds
31| issued pursuant to the order are paid in full and al

16
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financing costs and other costs of the bonds have been

recovered in full

3. Al or any portion of stormrecovery property

specified in a financing order issued to an electric utility

may be transferred, sold, conveyed, or assigned to a successor

or_assignee, including an affiliate or affiliates of the

electric utility created for the limted purpose of acquiring,

owni ng, or adnmi nistering stormrecovery property or _issuing

stormrecovery bonds under the financing order. Al or any

portion of stormrecovery property may be pledged to secure

stormrecovery bonds issued pursuant to the order, anpunts

payable to financing parties and to counterparties under any

ancillary agreements, and other financing costs. Each such

transfer, sale, conveyance, assignnent, or pledge by an

electric utility or affiliate of an electric utility is

considered to be a transaction in the ordinary course of

busi ness.

4. 1f an electric utility defaults on any required

paynent of charges arising fromstormrecovery property

specified in a financing order, a court, upon application by

an _interested party, and without linting any other renedies

available to the applying party, shall order the sequestration

and paynent of the revenues arising fromthe stormrecovery

property to the financing parties. Any such order shall renmin

in full force and effect notw thstanding any reorgani zation

bankruptcy, or other insolvency proceedings with respect to

the electric utility or itsS successSors Or_assignees.

5. The interest of a transferee, purchaser, acquirer

assi gnee, or pledgee in stormrecovery property specified in a

financing order issued to an electric utility, and in the

revenue and collections arising fromthat property, is not
17
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subject to setoff, counterclaim surcharge, or defense by the

electric utility or any other person or in connection with the

reorgani zati on, bankruptcy, or other insolvency of the

electric utility or any other entity.

6. Any successor to an electric utility, whether

pursuant to any reorgani zation, bankruptcy, or other

insolvency proceedi ng or whether pursuant to any nerger_or

acquisition, sale, or other business conbination, or transfer

by operation of law, as a result of electric utility

restructuring or otherw se, shall performand satisfy al

obligations of, and have the sane rights under a financing

order as, the electric utility under the financing order in

the sanme manner _and to the sane extent as the electric

utility, including collecting and paying to the person

entitled to receive the revenues, collections, paynents, or

proceeds of the stormrecovery property.

(b)1. Except as specified in this section, the Uniform

Commercial Code does not apply to stormrecovery property or

any right, title, or interest of a utility or assignee

described in subparagraph (1)(o0)1., whether before or after

the issuance of the financing order. In addition, such right,

title, or interest pertaining to a financing order, including,

but not limted to, the associated stormrecovery property and

any revenues, collections, clainms, rights to paynent,

paynents, noney, or proceeds of or arising fromstormrecovery

charges pursuant to such order, shall not be deened proceeds

of any right or interest other than in the financing order and

the stormrecovery property arising fromthe order.

2. The creation, attachnent, granting, perfection

priority, and enforcenent of |liens and security interests in

stormrecovery property to secure stormrecovery bonds is
18
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governed solely by this section and not by the Uniform

Commerci al _Code.

3. A wvalid, enforceable, and attached |lien and

security interest in stormrecovery property nmay be created

only upon the |ater of:

a. The issuance of a financing order;

b. The execution and delivery of a security agreenent

with a financing party in connection with the issuance of

stormrecovery bonds; or

C. The receipt of value for the stormrecovery bonds.

A valid, enforceable, and attached security interest shall be

perfected against third parties as of the date of filing of a

financing statenent in the Florida Secured Transaction

Reqgistry, as such registry is defined in Article 9 of the

Uni f orm Commerci al Code, in accordance wi th subparagraph 4.,

and shall thereafter be a continuously perfected |lien; and

such security interest in the stormrecovery property and al

proceeds of such stormrecovery property, whether or not

billed, accrued, or collected, and whether or not deposited

into a deposit account and however evidenced, shall have

priority in accordance with subparagraph 8. and take

precedence over any subsequent judicial or other lien

creditor. No continuation statenent need be filed to naintain

such perfection.

4. Financing statenents required to be filed pursuant

to this section shall be filed, nmintained, and indexed in the

same manner and in the same system of records maintained for

the filing of financing statenents in the Florida Secured

Transaction Registry under Article 9 of the Uniform Conmercia

Code. The filing of such a financing statenent shall be the
19
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only nethod of perfecting a lien or security interest on

stormrecovery property.

5. The priority of a lien and security interest

perfected under this paragraph is not inpaired by any later

modi fication of the financing order or stormrecovery property

or by the commingling of funds arising fromstormrecovery

property with other funds, and any other security interest

that may apply to those funds shall be term nated as to al

funds transferred to a segregated account for the benefit of

an assignee or a financing party or to an assignee or

financing party directly.

6. If a default or term nation occurs under the terns

of the stormrecovery bonds, the financing parties or their

representatives may foreclose on or otherw se enforce their

lien and security interest in any stormrecovery property as

if they were a secured party under Article 9 of the Uniform

Commercial Code; and a court may order that anmpunts arising

from stormrecovery property be transferred to a separate

account for the financing parties' benefit, to which their

lien and security interest shall apply. On application by or

on behalf of the financing parties to a circuit court of this

state, such court shall order the seguestration and paynent to

the financing parties of revenues arising fromthe

stormrecovery property.

7. The interest of a pledgee of an interest or any

rights in any stormrecovery property is not perfected unti

filing as provided in subparagraph 4.

8. The priority of the conflicting interests of

pl edgees in the sane interest or rights in any stormrecovery

property is determ ned as foll ows:

20
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a. Conflicting perfected interests or rights of

pl edgees rank according to priority in tinme of perfection.

Priority dates fromthe tine a filing covering the interest or

right is made in accordance with this paragraph

b. A perfected interest or right of a pledgee has

priority over a conflicting unperfected interest or right of a

pl edgee.
c. A perfected interest or right of a pledgee has

priority over a person who becones a lien creditor after the

perfection of such pledgee's interest or right.

(c) The sale, assignnent, or transfer of

stormrecovery property is governed by this paragraph. All of

the following apply to a sale, assignnent, or transfer under

this paragraph:

1. The sale, conveyance, assignnent, or other transfer

of stormrecovery property by an electric utility to an

assignee that the parties have in the governi ng docunentation

expressly stated to be a sale or other absolute transfer is an

absolute transfer and true sale of, and not a pl edge of or

secured transaction relating to, the transferor's right,

title, and interest in, to, and under the stormrecovery

property, other than for federal and state incone and

franchi se tax purposes. After such a transaction, the

stormrecovery property is not subject to any clains of the

transferor or the transferor's creditors, other than creditors

holding a prior security interest in the stormrecovery

property perfected under paragraph (b).

2. The characterization of the sale, conveyance,

assignnent, or other transfer as a true sale or other absolute

transfer under subparagraph 1. and the corresponding

21
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characterization of the transferee's property interest is not

af f ected by:

a. Commingling of ampunts arising with respect to the

stormrecovery property with other anpunts.

b. The retention by the transferor of a partial or

residual interest, including an equity interest, in the

stormrecovery property, whether direct or indirect, or

whet her subordi nate or ot herw se.

c. Any recourse that the transferee nmay have agai nst

the transferor other than any such recourse created,

conti ngent upon, or otherwi se occurring or resulting fromone

or_ nmore of the transferor's custoners' inability to tinely pay

all or a portion of the stormrecovery charge.

d. Any indemifications, obligations, or repurchase

rights nade or provided by the transferor, other than

indemity or repurchase rights based solely upon a

transferor's custoners' inability to tinmely pay all or a

portion of the stormrecovery charge.

€. The responsibility of the transferor to coll ect

stormrecovery charges.

f. The treatnent of the sale, conveyance, assignnment,

or_other transfer for tax, financial reporting, or other

ur poses.

d. Ganting or providing to holders of the

stormrecovery bonds a preferred right to the stormrecovery

property or credit enhancenent by the electric utility or its

affiliates with respect to the stormrecovery bonds.

3. Any right that an electric utility has in the

stormrecovery property prior to its pledge, sale, or transfer

or _any other right created under this section or created in

the financing order and assignable under this section or
22

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for SB 1366
579-1737-05

assignabl e pursuant to a financing order shall be property in

the formof a contract right. Transfer of an interest in

stormrecovery property to an assignee is enforceable only

upon the later of the issuance of a financing order, the

execution and delivery of transfer docunents to the assignee

in connection with the issuance of stormrecovery bonds, and

the receipt of value. An enforceable transfer of an interest

in stormrecovery property to an assignee shall be perfected

against all third parties, including subsequent judicial or

other lien creditors, when a notice of that transfer has been

given by the filing of a financing statenent in accordance

with subparagraph 4. The transfer shall be perfected agai nst

third parties as of the date of filing.

4. Financing statenents required to be filed under

this section shall be maintained and indexed in the sane

manner_and in the sane system of records nmaintained for the

filing of financing statenents in the Florida Secured

Transaction Registry under Article 9 of the Uniform Conmercia

Code. The filing of such a financing statenent shall be the

only nethod of perfecting a transfer of stormrecovery

property.
5. The priority of a transfer perfected under this

section is not inpaired by any later nodification of the

financing order or stormrecovery property or by the

commingling of funds arising fromstormrecovery property with

ot her funds, and any other security interest that may apply to

those funds shall be term nated when they are transferred to a

segregated account for the assignee or a financing party. If

stormrecovery property has been transferred to an_assi gnee or

financing party, any proceeds of that property shall be held

in trust for the assignee or financing party.
23
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1 6. The priority of the conflicting interests of

2| assignees in the same interest or rights in any stormrecovery
3| property is determ ned as foll ows:

4 a. Conflicting perfected interests or rights of

5| assignees rank according to priority in time of perfection

6| Priority dates fromthe tine a filing covering the transfer is
7| made in accordance with subparagraph 4.

8 b. A perfected interest or right of an assignee has
9| priority over a conflicting unperfected interest or right of
10| an assi gnee.

11 c. A perfected interest or right of an assignee has
12| priority over a person who becones a lien creditor after the
13| perfection of such assignee's interest or right.

14 (6) DESCRIPTION OR | NDI CATI ON OF PROPERTY. - - The

15| description of stormrecovery property being transferred to an
16| assignee in any sale agreenent, purchase agreenent, or other
17| transfer agreenent, granted or pledged to a pledgee in any
18| security agreenent, pledge agreenent, or other security

19| docunent, or indicated in any financing statenent is only

20| sufficient if such description or indication describes the
21| financing order that created the stormrecovery property and
22| states that such agreenment or financing statenent covers al
23| or part of such property described in such financing order

24| This subsection applies to all purported transfers of, and al
25| purported grants or liens or security interests in,

26| stormrecovery property, regardless of whether the related
27| sale agreenment, purchase agreenment, other transfer agreenent,
28| security agreement, pledge agreenment, or other security

29| docunment was entered into, or any financing statenment was

30| filed, before or after the effective date of this section

31

24
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(7) FI NANCI NG STATEMENTS. --All _financing statenents

referenced in this section shall be subject to Part 5 of

Article 9 of the Uniform Commerci al Code except that the

requi renent _as to continuation statements shall not apply.

(8) CHO CE OF LAW--The |l aw governing the validity,

enforceability, attachnent, perfection, priority, and exercise

of renedies with respect to the transfer of an interest or

right or the pledge or creation of a security interest in any

stormrecovery property shall be the laws of this state, and

exclusively, the laws of this section.

(9) STORM RECOVERY BONDS NOT PUBLIC DEBT. --The state

or its political subdivisions are not |iable on any

stormrecovery bonds, and the bonds are not a debt or a

general obligation of the state or any of its politica

subdi vi sions, agencies, or _instrunmentalities. An issue of

stormrecovery bonds does not, directly or indirectly or

contingently, obligate the state or any agency, politica

subdi vision, or instrunentality of the state to levy any tax

or make any appropriation for paynment of the bonds, other than

in their capacity as consuners of electricity. This subsection

shall in no way preclude bond guarantees or enhancenents

pursuant to this section. Al bonds nust contain on the face

thereof a statenent to the follow ng effect: "Neither the ful

faith and credit nor the taxing power of the State of Florida

is pledged to the paynment of the principal of, or interest on
this bond."

(10) STORM RECOVERY BONDS AS LEGAL | NVESTMENTS W TH
RESPECT TO | NVESTORS THAT REQUI RE STATUTORY AUTHORI TY
REGARDI NG LEGAL | NVESTMENT. - -The following entities may

legally invest any sinking funds, npneys., or other funds

25
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bel onging to them or under their control in stormrecovery

bonds:

(a) The state, the investnent board, nunicipa

corporations, political subdivisions, public bodies, and

public officers except for nenbers of the conmm ssion.

(b) Banks and bankers, savings and | oan _associ ations,

credit unions, trust conpanies, savings banks and

institutions, investnent conpanies, insurance conpanies,

insurance associ ations, and other persons carrying on a

banki ng _or i nsurance business.

(c) Personal representatives, guardians, trustees, and

other fiduciaries.

(d) Al other persons whatsoever who are now or nmy

hereafter be authorized to invest in bonds or other

obligations of a simlar nature.
(11) STATE PLEDGE. - -

(a) For purposes of this subsection, the term

bondhol der" neans a person who holds a stormrecovery bond.

(b) The state pledges to and agrees with bondhol ders,

the owners of the stormrecovery property, and other financing

parties that the state will not:

1. Alter the provisions of this section which make the

stormrecovery charges inposed by a financing order

irrevocabl e, binding, and nonbypassabl e charges:

2. Take or permt any action that inpairs or would

inpair the value of stormrecovery property; or

3. Except as allowed under this section, reduce,

alter, or inpair stormrecovery charges that are to be

i nposed, collected, and remtted for the benefit of the

bondhol ders and other financing parties until any and al

principal, interest, premum financing costs and other fees,
26
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expenses, or _charges incurred, and any contracts to be

perforned, in connection with the related stormrecovery bonds

have been paid and perfornmed in full

Nothing in this paragraph shall preclude |limtation or

alteration if full conpensation is nmade by |law for the ful

protection of the stormrecovery charges collected pursuant to

a financing order and of the holders of stormrecovery bonds

and any assignee or financing party entering into a contract

with the electric utility.

(c) Any person or entity that issues stormrecovery

bonds may include the pledge specified in paragraph (b) in the

bonds and rel ated docunentation

(12) NOT AN ELECTRIC UTILITY.--An assignee or

financing party shall not be considered an electric utility or

person providing electric service by virtue of engaging in the

transactions described in this section.

(13) CONFLICTS.--1n the event of conflict between this

section and any other | aw regarding the attachnent,

assignnent, or perfection, or the effect of perfection, or

priority of, assignnent or transfer of, or security interest

in stormrecovery property, this section shall govern to the

extent of the conflict.
(14) EFFECT OF I NVALIDITY ON ACTIONS. --Effective on

the date that stormrecovery bonds are first issued under this

section, if any provision of this section is held to be

invalid or is invalidated, superseded, replaced, repealed, or

expires for any reason, that occurrence shall not affect the

validity of any action allowed under this section which is

taken by an electric utility, an assignee, a financing party,

a collection agent, or a party to an ancillary agreenent; and
27
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any such action shall remnin in full force and effect with

respect to all stormrecovery bonds issued or authorized in a

financing order to be issued under this section prior to the

date that such provision is held to be invalid or is

invalidated, superseded, replaced, or repealed, or that

expires for any reason.

(15) PENALTIES.--A violation of this section or of a

financing order issued under this section subjects the utility

that obtained the order to penalties under s. 366.095 and to

any other penalties or renedies that the conm ssion deternines

are necessary to achieve the intent of this section and the

intent and terns of the financing order and to prevent any

increase in financial inpact to the utility's ratepayers above

that set forth in the financing order. If the comm ssion

orders a penalty or a renedy for a violation, the nonetary

penalty or renedy and the costs of defendi ng agai nst the

proposed penalty or renedy may not be recovered fromthe

I at epayers.
Section 2. Paragraphs (m) and (n) of subsection (4) of

section 679.1091, Florida Statutes, are anended, and paragraph
(o) is added to that subsection, to read:

679. 1091 Scope. --

(4) This chapter does not apply to:

(m An assignnment of a deposit account, other than a
nonnegoti able certificate of deposit, in a consuner
transaction, but ss. 679.3151 and 679. 322 apply with respect
to proceeds and priorities in proceeds; o

(n) Any transfer by a government or governnental unit;

(o) A transfer or pledge of, or creation of a security

interest in, any interest or right or portion of any interest
28
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or right in any stormrecovery property as defined in s.

366. 8260.

Section 3. This act shall take effect upon becomng a

| aw.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBsggggITUTE FOR

The Comm ttee Substitute for Senate Bill 1366 makes the
foll owi ng changes:

-The definition of the termstormrecovery costs is anended to
al l ow adj ustment of these costs by normal capital replacenent
and operating costs, lost revenues, or other potentia

of fsetting adjustments where deterni ned appropriate by the
conmmi ssi on.

-A penalty is created for any violation of the section or of a
financing order issued under the section.

-The | anguage requiring that the conmission's order set forth
anydalloc3t|on of costs anong the utility and its ratepayers
i s del eted.

-The | anguage on true up of estinmated versus actual financing
costs is deleted and replaced with | anguage requiring the sane
review, but prohibiting an adjustnent to the stormrecovery
charge as a result of the review and providing instead for a
deposit by the utility into stormreserves of any excess
amount .

-The 10-day period for an appeal is changed to 30 days to
conformto Florida Suprene Court rules and avoid a potentia
probl em of interference with the court's constitutiona
authority to set these tinme periods.

-The exenption fromstate and | ocal taxes is deleted and these
taxes, and other taxes or simlar charges, including

regul atory assessnent fees, are included in the definition of
financing costs, and thus woul d be recoverable in the
stormrecovery charge

29
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