Fl ori da Senate - 2005 SB 1456

By Senator Lawson

6- 964- 05
1 A Dbill to be entitled
2 An act relating to the determ nation of
3 paternity; creating s. 742.109, F.S.; providing
4 that a male who is required to pay child
5 support as the father of a child my file a
6 notion to set aside a determination of
7 paternity at any tine; requiring the notion to
8 include an affidavit and the results of a
9 genetic test; specifying the conditions that
10 the mal e ordered to pay child support mnust
11 satisfy in order to have the notion granted,
12 requiring the court to deny the notion if al
13 conditions are not satisfied; requiring that
14 the court find all conditions nmet if supported
15 by cl ear and convinci ng evi dence; providing
16 that the duty to pay child support and ot her
17 | egal obligations is not suspended during the
18 time the notion is pending; providing an
19 exception; authorizing the court to order that
20 the child support be paid into the registry of
21 the court until paternity is determ ned,
22 provi ding that the court may order additiona
23 testing under certain circunstances; providing
24 that the person or agency requesting the
25 testing pay the fees for the tests; authorizing
26 the Departnent of Children and Fanmily Services
27 to seek reinmbursenent of fees under certain
28 circunstances; requiring the court to assess
29 the costs of the action and attorney's fees
30 agai nst the nmovant if the notion is not
31 granted; providing an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Section 742.109, Florida Statutes, is

4| created to read

5 742.109 Determining paternity; notion to set aside a
6| determ nation of paternity; newly discovered evidence.--

7 (1) 1In any action in which a nale is required to pay

8| child support as the father of a child, a notion to set aside
9| a_deternination of paternity may be nmade at any tinme under the
10| conditions set forth in this section. The notion nust be filed
11| in the circuit court that initially deternined the paternity
12| of the child. The notion nust include:

13 (a) An affidavit executed by the novant that the newy
14| discovered evidence has cone to novant's know edge since the
15| entry of the initial judgnment of paternity; and

16 (b) The results fromscientifically credible

17| parentage-determ nation genetic testing, authorized under s.
18| 742.12 and administered within 90 days before the filing of
19| the notion. The results nust show that there is a 0O percent
20| probability that the male ordered to pay child support is the
21| father of the child for whom support is required.

22 (2) The court shall grant the notion if it finds that
23| the genetic test required in paragraph (1)(b) was properly

24| conducted and that the male ordered to pay child support:

25 (a) Has not adopted the child;

26 (b) Was not married to the nother of the child who was
27| conceived by artificial insem nation

28 (c) Did not act to prevent the biological father of

29| the child fromasserting his paternal rights with respect to
30| the child; and

31 (d) Has not:
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1. Murried the nother of the child and voluntarily

assunmed the parental obligation and duty to pay child support;

2.  Acknow edged his paternity of the child in a sworn

stat ement ;

3. Been naned as the biological father of the child on

the birth certificate of the child with his consent;

4. Been required to support the child because of a

witten voluntary pronise;

5. Received witten notice fromany state agency or

any court directing himto submt to genetic testing which he

di sregarded;

6. Signed a voluntary acknow edgnent of paternity; or

7. Proclained hinself to be the biological father of
the child.

(3) |If the novant fails to make the requisite show ng

provided in subsection (2), the court shall deny the notion

and dism ss the case.

(4) If the court finds by clear and convincing

evidence that the male is not the father of the child, it

shall grant relief that is |limted to the issues of

prospective child support paynments and past due child support

pay nents.
(5) The duty to pay child support and other |ega

obligations for the child may not be suspended during the tine

the notion is pending except for good cause shown. However,

the court nmay order that the child support be held in the

registry of the court until a final determ nation of paternity

i s made.

(6)(a) In any action brought under this section, if

the genetic test results submitted in accordance wth

paradraph (1) (b) are provided solely by the male ordered to
3
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pay child support, the court on its own notion nay, and on the

motion of any party shall, order the nother of the child, the

child, and the male ordered to pay child support to submt to

genetic tests. The court nust provide that the genetic tests

be conducted no nore than 30 days after the court issues its

order.

(b) 1f the nmother of the child or the nmale ordered to

pay child support willfully fails to submit to genetic

testing, or if either party is the custodian of the child and

willfully fails to submit the child for testing, the court

shall issue an order deternmining relief on the notion against

the party who fails to subnmt to genetic testing. If a party

shows good cause for failing to submt to genetic testing, the

failure may not be considered willful.

(c) The party requesting genetic testing shall pay any

fees charged for the tests. |f the custodian of the child is

receiving public assistance under chapter 414, the Departnent

of Children and Family Services shall pay the cost of genetic

testing if it requests the tests and nay seek reinbursenent

for the fees fromthe person against whomthe court assesses

the costs of the action.

(7) 1If relief on a notion filed in accordance wth

this section is not granted, the court shall assess the costs

of the action and attorney's fees against the npvant.

Section 2. This act shall take effect July 1, 2005.
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2 SENATE SUMVARY

3 Provides that a nale who is required to pay child support
as the father of a child may file a notion to set aside a

4 determination of paternity at any tinme. Requires that the
nmotion include an affidavit and the results of a genetic

5 test. Provides the conditions the nmale ordered to pay
child support nust satisfy in order to have the notion

6 granted. Requires the court to deny the notion if al
conditions are not satisfied. Requires a court to find

7 all conditions met if supﬁorted by cl ear and convi nci ng
evi dence. Provides that the duty to pay child supﬁort and

8 other legal obligations is not suspended during the tine
the notion is pending. Authorizes the court to order that

9 the child support be paid into the registry of the court
until paternity is determ ned. Provides that the court

10 may order additional testing under certain circunstances.
Requires a court to assess the costs of the action and

11 attorney's fees against the novant if the notion is not
gr ant ed.
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