F L OR 1 DA H O U S E O F R EPRESENTATI V E S

HB 1459 CS 2005
CS
CHAMBER ACTI ON
1| The Justice Council recomends the follow ng:
2
3 Council /Committee Substitute
4 Renove the entire bill and insert:
5 A Dbill to be entitled
6 An act relating to liens on comrercial real estate;
7 creating part Il of ch. 475, F.S., the "Comrercial Real
8 Estate Sal es Conm ssion Lien Act"; providing definitions;
9 speci fying conditions under which a broker is entitled to
10 a lien upon the owner's net proceeds fromthe disposition
11 of commercial real estate for any comm ssion earned by the
12 br oker under a brokerage agreenent; providing that the
13 Iien cannot be assigned, enforced, or waived by anyone
14 ot her than the broker; requiring disclosure; providing for
15 the contents of the conm ssion notice and delivery to
16 certain parties; providing a formfor the conm ssion
17 notice; providing that a lien may not be enforced if the
18 notice is not delivered to certain parties; providing that
19 the comm ssion notice may be recorded; providing for
20 expiration and extension under certain conditions;
21 providing for release of the comm ssion notice under
22 certain conditions; providing the duties of the closing
23 agent; requiring the closing agent to reserve an owner's
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24 proceeds under certain conditions; providing for the
25 rel ease of proceeds under certain conditions; requiring
26 deduction of certain costs fromthe proceeds; providing
27 for interpleader or other |egal proceedi ngs sought by a
28 closing agent to adjudicate certain rights; providing for
29 t he deposit of reserved proceeds in a court registry;
30 providing for the discharge of the closing agent from
31 further liability; providing for a civil action if a
32 di spute arises concerning the proceeds; providing that the
33 prevailing party may recover certain fees and costs
34 incurred in a civil action; establishing the priority of a
35 recorded conmm ssion notice; providing for the service of
36 notice; providing that a buyer's broker is not entitled to
37 a lien; providing certain conditions under which a buyer's
38 broker may seek paynent of a conm ssion; creating part |1V
39 of ch. 475, F.S., the "Commercial Real Estate Leasing
40 Comm ssion Lien Act"; providing definitions; providing
41 condi tions under which a broker may place a |lien upon an
42 owner's interest in comercial real estate for any
43 comm ssi on earned under a brokerage agreenment with respect
44 to a |l ease of comercial real estate; providing that the
45 Iien cannot be assigned, enforced, or waived by anyone
46 ot her than the broker; requiring disclosure; providing for
47 the contents of the lien notice; providing a formfor the
48 [ien notice; providing that the lien notice may be
49 recorded; providing that a lien may not be enforced if the
50 broker fails to record the notice; providing for
51 ef fectiveness of a recorded lien notice; providing for
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52 rel ease of the lien notice under certain conditions;
53 providing for expiration and extension under certain
54 conditions; providing for foreclosure of a recorded |ien
55 under certain conditions; providing a form providing for
56 a civil action if a dispute arises concerning the
57 proceeds; providing that the prevailing party nmay recover
58 certain fees and costs incurred in a civil action;
59 provi ding procedures to transfer a lien to a security;
60 providing that the clerk of court may collect a service
61 charge; providing for subordination of a broker's lien;
62 anendi ng s. 475.42, F.S.; providing that a broker my
63 pl ace a lien when allowed by |aw, providing an effective
64 dat e.

65
66| Be it Enacted by the Legislature of the State of Florida:
67
68 Section 1. Part Ill of chapter 475, Florida Statutes,
69| consisting of sections 475.700, 475.701, 475.703, 475.705,
70| 475.707, 475.709, 475.711, 475.713, 475.715, 475.717, and
71| 475.719, is created to read:

72 475. 700 Popul ar nane. - -Sections 475.700-475. 719 nay be

73| cited as the "Commercial Real Estate Sal es Conmission Lien Act."
74 475.701 Definitions.--As used in this part:

75 (1) "Broker" has the sane neaning as in s. 475.01.

76 (2) "Brokerage agreenent” neans a witten contract entered
77| into on or after the effective date of this act between an owner

78| of commercial real estate and a broker that obligates the owner

79| to pay a commission to the broker for |icensed services provided
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80| by the broker relating to the sale or disposition of the

81| commercial real estate as specified in the contract.

82 (3) "dosing" neans the delivery, exchange, and rel ease of

83| docunents and funds for the conpletion of a transaction for the

84| disposition of comrercial real estate.

85 (4) "dosing agent" nmeans the person who receives

86| docunents and funds for recordi ng and di sbursenent in closing a

87| transaction for the disposition of comercial real estate.

88 (5) "Commercial real estate" neans a fee sinple interest

89| or other possessory estate in real property, except an interest

90| in real property that is:

91 (a) Inproved with one single-famly residential unit or

92| one multifamly structure containing one to four residential
93| wunits;
94 (b) Uninproved and the maxi nrum perm tted devel opnent is

95| one to four residential units under any restrictive covenants,

96| zoning regul ations, or conprehensive plan applicable to that

97| real property; or

98 (c) Inproved with single-famly residential units such as

99| condomn ni uns, townhouses, tineshares, nobile hones, or houses in

100| a subdivision that may be legally sold, | eased, or otherw se

101| conveyed on a unit-by-unit basis, regardl ess of whether these

102 wunits may be a part of a larger building or parcel containing

103 nmore than four residential units.

104 (6) "Conm ssion" neans any fee or other conpensation that

105 an owner agrees to pay a broker for |licensed services as

106| specified in a brokerage agreenent.
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107 (7) "Conm ssion notice" nmeans the witten notice claimng

108| a comm ssion made by a broker under s. 475. 705.

109 (8) "Days" neans cal endar days, but if a period would end
110| on a day other than a business day, then the | ast day of that
111| period shall instead be the next business day.

112 (9) "Disposition" nmeans a voluntary conveyance or transfer

113| of the title to or other ownership interest in any comerci al

114| real estate specified in a brokerage agreenent. A disposition

115| does not include a transfer pursuant to a foreclosure sale and

116| does not include a | ease.

117 (10) " Disputed reserved proceeds" neans the portion of the

118| owner's net proceeds reserved by a cl osing agent under s.

119 475.709 that the owner disputes the broker's right to receive
120| such reserved proceeds under s. 475.709(5).
121 (11) "Omner" neans a person that is vested with fee sinple

122| title or a possessory estate in conmercial real estate.

123 (12) "Owner's net proceeds" neans the gross sal es proceeds

124 that the owner is entitled to receive fromthe disposition of

125| any commercial real estate specified in a brokerage agreenent,

126| less the foll ow ng:

127 (a) Any noney that is required to pay any encunbrance,

128 claim or lien that has priority over the recorded conm ssion

129 notice as provided in s. 475.715 other than an encunbrance,

130| claim or lien that the buyer of the comercial real estate

131| authorizes to renmain after the disposition.

132 (b) Any costs incurred by the owner to close the

133| disposition, including, but not limted to, real estate transfer

134 tax, title insurance prem uns, ad val oremtaxes and assessnents,
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135 and escrow fees payabl e by the owner pursuant to an agreenment
136 with the buyer

137 (13) "Real property" neans one or nore parcels or tracts

138| of land located in this state, including any appurtenances and

139 inprovenents.

140 475.703 Broker's lien for sales conm ssion.--

141 (1) A broker has a lien upon the owner's net proceeds from

142| the disposition of conmercial real estate for any conm ssion

143| earned by the broker with respect to that disposition pursuant

144 to a brokerage agreenent. The lien upon the owner's net proceeds

145 pursuant to this part for a broker's comm ssion is a |ien upon

146| personal property, attaches to the owner's net proceeds only,

147| and does not attach to any interest in real property.

148 (2) For purposes of this part, a conm ssion is earned on
149| the earlier of the date that:

150 (a) An event occurs under the brokerage agreenment that

151| defines when the comm ssion is earned; or

152 (b) The owner enters into a contract for the disposition

153| of all or part of the commercial real estate specified in the

154| brokerage agreenent, provided that a comm ssion woul d be payabl e

155 to the broker pursuant to the brokerage agreenent if the

156| disposition occurs under that contract.

157 (3) For the purposes of this part, a conm ssion is payable

158| at the tinme provided in the brokerage agreenent. |f paynent of

159| the comm ssion is conditioned on the occurrence of an event and

160 that event does not occur, a broker nay not enforce a lien for

161| that conm ssion under this part.
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162 (4) A broker's lien for conmi ssion arising under this
163| part:
164 (a) Belongs to the broker named in the brokerage agreenent

165| and not to an enpl oyee or i ndependent contractor of the broker.

166 (b) Cannot be assigned voluntarily or by operation of |aw

167 and may not be enforced by a person other than the broker.

168 (c) Cannot be waived before the conm ssion is earned.

169 (d) Cannot be waived by any person other than the broker,

170| regardl ess of whether that person nmay execute and bind the

171| broker to a brokerage agreenent.

172 (5) A broker shall disclose to the owner at or before the

173| tine the owner executes the brokerage agreenent that this part

174| creates lien rights for a conm ssion earned by the broker that

175| are not waivable before the commission is earned by the broker.

176| A broker may not enforce a lien under this part for a conmm ssion

177| earned under a brokerage agreenment for which the discl osure

178| required by this subsection was not nade. A disclosure in

179| substantially the followng formshall be sufficient: "The

180 Fl ori da Commerci al Real Estate Sal es Conmm ssion Lien Act

181| provides that when a broker has earned a conm ssion by

182| performng |icensed services under a brokerage agreenent with

183| vyou, the broker nay claima |lien agai nst your net sal es proceeds

184| for the broker's comri ssion. The broker's lien rights under the

185 act cannot be waived before the commi ssion is earned.”

186 475.705 Contents of conm ssion notice; delivery to owner

187 and cl osi ng agent. --

188 (1) A commssion notice made by a broker with respect to a

189 conm ssion clained under this part shall be in witing, shall be
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190 signed and sworn to or affirnmed by the broker under penalty of
191| perjury before a notary public, and shall include the foll ow ng:
192 (a) The nane of the owner of the commercial real estate

193| who is obligated to pay the clained comm ssi on.

194 (b) The legal description of the commercial real estate.
195 (c) The nane, numiling address, tel ephone nunber, and
196| I|icense nunber of the broker.

197 (d) The effective date of the brokerage agreenent.

198 (e) The anpunt of the conm ssion clainmed by the broker,

199| which nay be stated in a dollar anpbunt or may be stated in the

200 formof a fornmula deternm ning the anpunt, such as a percentage

201| of the sales price.

202 (f) A statenent under penalty of perjury that the broker

203 has read the comm ssion notice, knows its contents, believes the

204| sanme to be true and correct, and nmkes the conm ssion claim

205| pursuant to the brokerage agreenent described in the notice.

206 (g) A statenent that the conm ssion notice or a copy

207| thereof has been delivered to the owner and that the comm ssi on

208| notice may be recorded in the public records of the county or

209| counties where the commercial real estate is |ocated.

210 (h)y A statenent that this part provides that if the owner

211| disputes the clainmed comm ssion the owner shall notify the

212| closing agent of such dispute not |ater than 5 days after the

213| closing, or the owner will be deened to have confirned the

214| conm ssion and this part will require the closing agent to pay

215| the conmission to the broker fromthe owner's net proceeds from

216| the disposition of the commercial real estate.
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217 (2) A commission notice in substantially the foll ow ng

218| formshall be sufficient for purposes of subsection (1):
219

220 BROKER S COWM SSI ON_NOTI CE UNDER
221 FLORI DA COMVERCI AL REAL ESTATE SALES COWVM SSI ON LI EN ACT
222

223| Notice is hereby given pursuant to the Florida Comrercial Real

224| Estate Sal es Conmission Lien Act, part |1l of chapter 475,

225| Florida Statutes (the "act"), that the undersigned real estate

226| broker is entitled to receive a sales comm ssion in the anount

227| set forth below fromthe owner naned bel ow pursuant to the terns

228| of a witten brokerage conmmi ssion agreenent regarding the

229| commercial real estate described bel ow, and the undersi gned

230| broker clains a lien under the act against the owner's net

231| proceeds fromthe disposition of the commercial real estate. The

232| act and this conm ssion notice do not create a |ien against the

233| commercial real estate itself, but only against the owner's net
234| proceeds.

235
236 1. Nane of the owner who is obligated to pay the conm ssion:
237
238| 2. Legal description of the commercial real estate:
239

2401 3. Nane, nmiling address, tel ephone nunber, and Fl ori da broker

241| license nunber of the undersigned broker:
242
243
244
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245| 4. Effective date of the witten brokerage commi ssi on agreenent

246 between the owner and the broker under which the commi ssion is

2471 or will be payabl e: ,

248| 5. Amount of comm ssion clained by the undersi gned broker:
249 $ , or

250 percent of sales price, or

251| [specify other fornmula for determ nation of conm ssion anount]:
252
253| 6. The undersigned broker, under penalty of perjury, hereby

254 swears or affirns that the undersigned broker has read this

255| comm ssion notice, knows its contents and believes the sane to

256| be true and correct, and that the undersi gned broker is naking

257| this comm ssion claimpursuant to the witten brokerage

258| commi ssion agreenent described in this conm ssion notice.

259| 7. The undersigned broker confirns that this conm ssion notice

260 or a copy thereof has been delivered to the owner.
261
262 Si gned: (br oker)
263
264| Signed and sworn to or affirned under penalty of perjury before

265 ne, a notary public, this day of , , by
266
267
268 Si ghed: (notary public)

269 WARNI NG TO ONNER: The act provides that if you dispute the

270 conmission clained in this comm ssion notice, you nust notify

271| the closing agent of the dispute no later than 5 days after the

272| closing. If you fail to notify the cl osing agent before that
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273| date that you dispute the conm ssion, you will be deened to have

274 confirmed the comm ssion and the act will require the cl osing

275| agent to pay the comm ssion to the broker fromyour net proceeds

276| fromthe disposition of the commercial real estate.
277

278| This comm ssion notice nay be recorded in the public records of

279| the county or counties where the commercial real estate is
280| | ocated.

281 (3) Subject to subsection (4), if a broker wshes to
282| enforce a lien for a conm ssion under this part, the broker

283| shall, within 30 days after a conmm ssion is earned by the broker

284| pursuant to s. 475.703(2) and at |least 1 day before the closing,

285| deliver a copy of the comr ssion notice to:

286 (a) The owner of the commercial real estate specified in

287| the brokerage agreenent.

288 (b) The cl osing agent designated to close the transaction

289| for the disposition of the comercial real estate, if the broker

290 then knows the identity of the closing agent. If the identity of

291| the closing agent thereafter becomes known to the broker, then

292| the broker shall deliver a copy of the conm ssion notice to the

293| closing agent within 3 days after the broker acquires such

294| know edge and at | east 1 day before the closing.

295 (4) Except as provided in this subsection, a broker who

296| fails to deliver a copy of a conm ssion notice as required under

297| subsection (3) within the period specified therein may not

298| enforce a lien for the comm ssion under this part. |f a broker

299| fails to deliver a copy of the conm ssion notice within said

300| period solely because the owner entered into a contract for the
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301| disposition of the conmmercial real estate wi thout the know edge

302 of the broker, the broker nmay enforce a lien for the comm ssion
303| under this part if:

304 (a) The copy of the conmi ssion notice is delivered to the

305| owner and the cl osing agent before the cl osing agent disburses

306| the owner's net proceeds to the owner

307 (b) The broker executes and delivers to the closing agent

308| a sworn affidavit stating that the copy of the comm ssion notice

309 was not delivered within the tine period specified in subsection

310| (3) solely because the owner entered into a contract for the

311| disposition of the coormercial real estate wi thout the know edge
312| of the broker.
313

314 Notw thstanding the provisions of this subsection, a broker who

315| fails to deliver a copy of a conmi ssion notice to the owner and

316| the closing agent before the di sbursenent of the owner's net

317| proceeds nay not enforce a lien for the conm ssion under this

318| part, and the delivery of a copy of a comrission notice after

319| such disbursenent is ineffective under this part.

320 475. 707 Recordi ng conm ssion notice; effectiveness.--

321 (1) After a broker delivers the copies of a comr ssion

322| notice as provided in s. 475.705, the broker nay record the

323| commi ssion notice in the public records maintai ned by the clerk

324 of court in the county or counties in which the commercial real

325| estate is |ocated.

326 (a) Subject to the limtation in paragraph (b), the

327| broker's lien created by this part agai nst the owner's net

328| proceeds is perfected by such recording of the comm ssion notice
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329| and takes priority pursuant to this part as of the date of the

330| recording of the conm ssion notice. The priority of the lien

331| does not relate back to the date of the brokerage agreenent.

332 (b) The recording of the conm ssion notice shall not

333| constitute constructive notice to a closing agent unless the

334| commi ssion notice has been of record for at |east 60 days.

335 (2) A recorded commi ssion notice is effective under this

336| part only with respect to dispositions nade by the owner naned

337 in the comm ssion notice and after the recordati on of a deed

338| fromthe owner conveying the commercial real estate specified in

339| the conm ssion notice to a bona fide purchaser for value the

340 commi ssion notice is ineffective with respect to any subsequent

341| dispositions of that conmercial real estate.

342 (3) A conmm ssion notice recorded under this part expires 1

343| year after the date of recording, unless the brokerage agreenent

344| remains effective after the expiration date of the comm ssion

345| notice and the broker records an extension notice in the sane

346| public records within the | ast 60 days before such expiration

347| date. An extension notice shall refer to the recording

348| information of the original comm ssion notice, shall state that

349| the brokerage agreenment renmins effective, and shall include the

350| information and be executed in the manner as required by s.

351| 475.705(1) for the original commi ssion notice. Atinely recorded

352| extension notice shall extend the expiration date of the

353| original recorded commi ssion notice by 1 additional year

354| Successive extension notices nay be recorded for so long as the

355 brokerage agreenent renmmins effective between the broker and the
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356 owner. Wthin 10 days after recordi nhg an extensi on notice the

357 broker shall deliver a copy thereof to the owner

358 (4) The delivery or recording of a conm ssion notice or

359 the enforcenent of a comm ssion claimby a broker under this

360| part does not relieve the owner fromthe owner's obligation to

361| close a disposition transaction for any conmercial real estate.

362 (5) Whenever a commission notice is recorded and a

363| condition or event occurs or fails to occur that woul d precl ude

364| the broker fromreceiving the clained comm ssion under the terns

365 of the brokerage agreenent, including the filing of a conmm ssion

366| notice in a nanner that does not conply with this part, the

367| broker shall, within 7 days foll owi ng demand by the owner

368| record a witten rel ease of the comm ssion notice in the public

369| records of the county where the comm ssion notice was recorded.

370 (6) If a broker records a conm ssion notice pursuant to

371| this section and the clainmed comrission is paid or the

372 comm ssion notice is otherw se discharged or satisfied pursuant
373| to this part, the broker shall, within 7 days after the

374 comm ssion is paid or the comm ssion notice is otherw se

375| discharged or satisfied, record a witten rel ease of the

376| commission notice in the public records of the county where the

377| conm ssion notice was recorded.

378 475.709 Duties of closing agent; reservation of owner's

379 net proceeds.--

380 (1)(a) The closing agent shall reserve fromthe owner's

381| net proceeds an anount equal to the conm ssion clained by the

382| broker in the comm ssion notice if, before the closing agent
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383| disburses the owner's net proceeds fromthe cl osing of a

384| disposition of comrercial real estate:

385 1. A commission notice pertaining to the commercial rea

386| estate is delivered to the closing agent in accordance with s.
387 475.705;

388 2. A conm ssion notice pertaining to the conmercial rea

389| estate has been recorded for at | east 60 days pursuant to s.

390| 475.707 and has not expired or been rel eased or cancel ed as

391| provided in this part; or

392 3. The closing agent has actual know edge of a comm ssion

393| notice pertaining to the comercial real estate that has been

394| recorded pursuant to s. 475.707 and has not expired or been

395| released or canceled as provided in this part.

396 (b) If the owner's net proceeds are insufficient to pay

397 the full anpunt of the clainmed comm ssion, the closing agent

398| shall reserve the entire anpunt of the owner's net proceeds. The

399| closing agent shall release the reserved proceeds only in

400| accordance with the provisions of this part.

401 (2)(a) The closing agent desighated to close a transaction

402| for the disposition of commercial real estate nmay require the

403 owner of the commercial real estate to deliver a sworn affidavit

404| identifying the comercial real estate and disclosing to the

405| cl osing agent:

406 1. Vhether the owner is a party to any brokerage agreenent

407| wunder which any broker or brokers may have a right to claima

408| commi ssion fromthe disposition of the commercial real estate.
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409 2. The nane, nmiling address, and tel ephone nunber of any

410 brokers who nmay have a right to claima conm ssion, if known to

411 the owner.

412 3. The anobunt of any and all comm ssions that may be

413| clained under any brokerage agreenent disclosed in the owner's

414| affidavit, to the best of the owner's know edge and beli ef.

415 4. \Wether the owner confirnms or disputes the anpunt of

416| any commi ssion clained fromthe disposition of the comrerci al

417 real estate as disclosed in the owner's affidavit.

418 (b) If the closing agent receives an affidavit fromthe

419| owner under this subsection disclosing that any conm ssi on nay

420 be clainmed fromthe disposition of the commercial real estate,

421| regardl ess of whether the owner confirnms or disputes the

422 comm ssion, the closing agent shall reserve fromthe owner's net

423| proceeds an anpunt equal to the total conm ssion anmount

424 disclosed by the owner in the affidavit. Upon request by a

425 broker who has a brokerage agreenent with the owner covering the

426 commercial real estate identified in the owner's affidavit, the

427| closing agent shall deliver a copy of the affidavit to the

428| broker. If the owner's net proceeds are insufficient to pay the

429| full amount of the conmm ssion so disclosed, the closing agent

430| shall reserve the entire anount of the owner's net proceeds. |f

431 the owner's affidavit discloses a conni ssion anmount that is

432 different fromthe conm ssion anount required to be reserved

433| under subsection (1), the closing agent shall reserve the

434| greater of the two conm ssion anbunts. The cl osi ng agent shal

435| release the reserved proceeds only in accordance with the

436| provisions of this part.
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437 (3) If the provisions of subsection (1) do not require the

438| closing agent to reserve against the owner's net proceeds on

439| account of a conm ssion notice pertaining to the conmercial real

440| estate, and if the closing agent receives an owner's affidavit

441| pursuant to subsection (2) stating that the owner is not a party

442 to any brokerage agreenent under which any conmm ssion nay be

443 clainmed fromthe disposition of the commercial real estate, the

444 closing agent has no duty under this part to reserve any noney

445 or property for a conm ssion fromthe owner's net proceeds from

446| the disposition of the commercial real estate.

447 (4) |If the closing agent deternines that the owner's net

448| proceeds froma disposition of conmmercial real estate are

449| insufficient to pay the full anpunt of the comm ssion clainmedin

450 a conmm ssion notice or disclosed in an owner's affidavit, the

451| closing agent shall, within 3 days after nmaking that

452| determ nation but no later than the closing of the disposition,

453 notify the owner and the broker of the determ nation. The

454 closing agent's determ nation that the owner's net proceeds are

455( insufficient under this part, however, does not relieve the

456| owner fromthe owner's contractual obligations under the

457| brokerage agreenent to pay the full comr ssion owing to the
458| broker.

459 (5) If the owner confirns that a conm ssion is payable to

460 the broker, at the closing of the disposition of the comerci al

461| real estate the closing agent shall release to the broker the

462| confirned amount of the comm ssion fromthe reserved proceeds. A

463| settlenment statenent executed by the owner and show ng the

464| paynent of a commission to the broker is confirmation by the
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465 owner of the comm ssi on anpbunt shown on the settl enment

466| statenent. |If the owner disputes the broker's right to receive

467| all or any portion of the clained conm ssion, the closing agent

468| shall release to the broker fromthe reserved proceeds only the

469| wundisputed portion of the commssion, if any. Until the rights

470| of the owner and the broker with respect to the di sputed

471| reserved proceeds are determ ned pursuant to s. 475.711 or s.

472| 475.713 or the owner and the broker otherw se agree in witing,

473| the closing agent shall not rel ease the disputed reserved

474| proceeds to any person other than to deposit the sane in the

475| registry of the court having jurisdiction of the dispute.

476 (6) The commission clained in the comm ssion notice shall

477| be deened confirned by the owner and the cl osi ng agent shal

478| release the reserved proceeds to the broker, if the cl osing

479| agent is required pursuant to subsection (1) to reserve any or

480| all of the owner's net proceeds, and if:

481 (a) Five days have passed after the closing.

482 (b) The owner has neither confirned nor disputed the

483| clainmed conm ssion to the cl osing agent.

484 (c) The closing agent receives reasonably satisfactory

485| evidence that the broker delivered a copy of the conmmi ssion

486| notice to the owner in accordance with s. 475. 705.

487 (7) If the owner's net proceeds consist in whole or in

488| part of a purchase-noney note, and if the noney portion of the

489| owner's net proceeds is insufficient to pay the full anmount of

490| the commi ssion clained, the broker's lien under this part for

491 the portion of the comm ssion not paid fromthe nbney proceeds

492| shall attach to the purchase-nbney note and any security
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493| therefor, and the closing agent shall reserve and rel ease the

494| purchase-nmoney note in accordance with this part in the sane

495| manner as the noney portion of the reserved proceeds. If the

496 owner and the broker are unable to agree within 5 days after the

497| closing regarding the closing agent's rel ease of the purchase-

498| noney note, the closing agent shall interplead the purchase-

499 noney note along with any noney reserved proceeds in accordance
500f with s. 475, 711.

501 (8 If the disposition of the commercial real estate is

502| part of a like-kind exchange by the owner which is deferred from

503| federal income tax under section 1031 of the |Internal Revenue

504| Code of 1986, as anended, and if all of the owner's net proceeds

505| in excess of undi sputed comm ssions shall be delivered to a

506 third party in order to qualify the disposition for such tax

507| deferral treatnent, the owner may substitute other cash, a

508| surety bond, an unconditional letter of credit, or other liquid

509| security acceptable to the broker in lieu of any disputed

510| reserved proceeds held by the closing agent under this section

511| or deposited in the court registry in accordance with s.
512| 475.711.

513 (9) Upon request of the cl osing agent or the owner, any

514| broker who has recorded a comm ssion notice under s. 475.707

515| shall submt a satisfaction or rel ease of the conm ssion notice

516 in recordable formto the closing agent to be held in escrow

517| pending the closing and the closing agent's release to the

518| broker of the portion of the owner's net proceeds reserved by

519| the closing agent under this section. The closing agent is

520| authorized to deduct fromthe reserved proceeds payable to the
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538
539
540
541
542
543
544
545
546
547
548

broker the cost of recording the satisfaction or rel ease of the

comm sSSsi on noti ce.

(10) Neither the closing agent's requirenent for an

ower's affidavit pursuant to subsection (2), nor the cl osing

agent's reservation of any portion of an owner's net proceeds

pursuant to subsections (1) or (2), shall relieve the owner of

the owner's obligation to close the transaction for the

di sposition of the conmercial real estate, including, wthout

limtation, any obligation of the owner to the buyer under the

pur chase and sale contract to discharge nortgages, liens, or

encunbrances agai nst the comercial real estate that were

recorded after the comni ssion notice and therefore are not

subtracted from gross sal es proceeds when conputing t he owner's

net proceeds under s. 475.719.

(11) A closing agent is not liable to the owner, the

broker, or any other person in any civil action for any action

taken by the closing agent to conply with the provisions of this

part.
(12) No provision of this part shall require a cl osing

agent to serve involuntarily nore than 5 days after a cl osing as

an escrow agent or stakehol der for any nonies or other property

that are disputed by the owner and the broker under the

provisions of this part.

475. 711 Interpl eader or other proceedi ngs; deposit of

reserved proceeds in court registry; discharge of closing agent

fromfurther liability.--

(1) The closing agent shall, by interpl eader action or

ot her | egal proceedi ng, seek adjudication of the rights of the
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549| parties with respect to disputed reserved proceeds by the county

550| court or circuit court, whichever may have jurisdiction of

551| controversies in the ampunt of the di sputed reserved proceeds,

5521 in a county where all or a portion of the commercial real estate

553| is located if, after the closing of a transaction for the

554| disposition of the commercial real estate:

555 (a) The closing agent has reserved all or a portion of the

556| owner's net proceeds pursuant to s. 475.709 and the owner

557| disputes the release to the broker of all or any portion of the

558| reserved proceeds.

559 (b) The owner and the broker have not agreed in witing,

560 within 5 days after the closing, regarding the closing agent's

561| release of the disputed reserved proceeds.

562 (c) Neither the owner nor the broker have conmmenced a

563| civil action to deternine the rights of the parties with respect

564| to the disputed reserved proceeds.

565 (2) Unless otherwi se agreed to by the owner and the broker

566 in writing, the closing agent shall deposit the net anmpunt of

567| disputed reserved proceeds in the registry of the court having

568| jurisdiction of any legal action or proceeding to determ ne the

569| rights of the parties in the disputed reserved proceeds, whether

570 commenced by the cl osing agent under subsection (1) or conmenced

571| by the owner or the broker under s. 475.713 or ot herw se. The

572| closing agent shall determ ne the net amount of disputed

573| reserved proceeds deposited in the court registry by deducting

574 fromthe disputed reserved proceeds:

575 (a) Any costs incurred by the closing agent to comence

576| such action or proceeding, or to appear in any such action or
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577| proceedi ng conmmenced by the owner or the broker, including

578| reasonable attorney's fees.

579 (b) The costs of recording the affidavit described in

580| subsection (3) if any conm ssion notice has been recorded.

581 (c) The service charges of the clerk of court under s.

582| 28.24 for receiving the net anbunt of such disputed reserved

583| proceeds into the registry of the court.

584 (3) If a conm ssion notice has been recorded in the public

585| records of the county or counties where the comercial real

586| estate is |ocated, upon depositing the net disputed reserved

587| proceeds with the clerk of court pursuant to subsection (2), the

588| closing agent shall execute and record an affidavit referring to

589| the recorded conm ssion notice and stating that the net disputed

590| reserved proceeds have been so deposited in accordance with this

591| part. The recording of the affidavit shall operate to rel ease

592| the recorded conmi ssion notice.

593 (4) |If a closing agent deposits the net disputed reserved

594| proceeds with the clerk of court pursuant to subsection (2), the

595| closing agent is discharged fromany further liability or

596| responsibility concerning the disputed reserved proceeds.

597 475.713 Civil action concerning comri ssion; order to show

598| cause; hearing; rel ease of proceeds; award of costs and

599| attorney's fees.--

600 (1) If a conmssion notice claimng a conmssion is

601| delivered to an owner pursuant to s. 475.705 and the owner

602| disputes the clainmed comm ssion, the owner or the broker may

603| file a civil action concerning the conm ssion claimin the

604| county court or circuit court, whichever has jurisdiction of
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605| controversies in the anbunt of the clai med conm ssion, of the

606| county where the commercial real estate or a portion of the

607| commercial real estate is | ocated.

608 (2) In acivil action by the owner, at the tine the

609| summons is issued or at any tine before the conplaint is

610| answered by the broker, the owner nay apply to the court for an

611| order directing the broker to appear before the court at a tine

612| not earlier than 7 days or |later than 15 days after the date of

613| service of the notion and order on the broker to show cause why

614| the comm ssion claimshould not be dismssed. The nption nust

615| state the grounds upon which relief is sought and nust be

616| supported by the affidavit of the owner setting forth a concise

617| statenent of the facts upon which the notion is based. The order

618| to show cause shall clearly state that if the broker fails to

619| appear at the tine and pl ace specified in the order, the

620| broker's claimof |ien against the owner's net proceeds under

621| this part shall be rel eased, with prejudice, and the broker

622| shall be ordered to pay the costs incurred by the owner and the

623| closing agent, including reasonable attorney's fees.

624 (3) The court shall issue an order releasing the broker's

625 claimof |ien against the ower's net proceeds from such

626| disposition, discharging any conm ssion notice that nay be have

627| been recorded, ordering the release to the ower of the disputed

628| reserved proceeds, and awardi ng costs and reasonable attorney's

629| fees to the owner to be paid by the broker if, following a

630| hearing, the court deternmines that the owner is not a party to a

631| brokerage agreenent that will result in the owner being

632| obligated to pay the broker the cl ai ned conm ssi on or any
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633| portion thereof with respect to the disposition of the

634 commercial real estate identified in the comm ssion notice. |f

635| the court deternmnes that the owner is a party to a brokerage

636| agreenment that will result in the owner being obligated to pay

637| the broker the clainmed comm ssion or any portion thereof with

638| respect to the disposition of the comercial real estate

639| identified in the conmi ssion notice, the court shall issue an

640| order so stating, ordering the release to the broker of the

641| disputed reserved proceeds or such portion thereof to which the

642| court determnes that the broker is entitled, and awardi ng costs

643| and reasonable attorney's fees to the broker to be paid by the

644 owner. Such orders are final judgnents.

645 (4) A certified copy of any order issued by the court

646| pursuant to subsection (3) discharging a recorded comm ssion

647| notice shall be recorded at the expense of the broker in the

648| public records where the conm ssion notice was recorded, and

649| such order shall operate as a cancellation of the recorded

650| conmmi ssion notice.

651 (5)(a) In acivil action commenced by the owner or the

652| broker under this section or in an interpleader action or other

653| proceeding commenced by the closing agent under s. 475.711, the

654 owner or the broker that is not the prevailing party shall be

655| required to pay:

656 1. The costs and reasonable attorney's fees incurred in

657| the action by the prevailing party.

658 2. The costs and reasonable attorney's fees incurred in

659| the action by the closing agent.
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660 3. The anmpunt of any costs, recording charges, and service

661| charges of the clerk of court that were deducted fromthe

662| disputed reserved proceeds under s. 475.711(2) in determ ning

663| the net anpunt thereof deposited into the registry of the court.

664 (b) If the court determ nes that neither the owner nor the

665| broker is the prevailing party, the anpunts set forth in

666| subparagraphs 1.and 2. of this subsection shall be divided

667| equally between and paid by the owner and the broker.

668 (6) Proceedi ngs conducted pursuant to this section shal

669| not affect rights and renedi es otherw se available to the owner

670 or the broker under other applicable |aw.

671 475.715 Priority of recorded comm ssion notice.--Al

672| statutory liens, consensual |iens, nortgages, deeds of trust,

673| assignnents of rents, and ot her encunbrances, including al

674| advances or charges nade or accruing thereunder, whether

675| voluntary or obligatory, and all nodifications, extensions,

676 renewals, and replacenents thereof, recorded prior to the

677| recording of a comr ssion notice pursuant to the provisions of

678| s. 475.707, have priority over the comm ssion notice, and the

679| anmount required to di scharge such prior recorded liens shall be

680| subtracted from gross sal es proceeds in conputing the owner's

681| net proceeds unless the buyer pernmts the sane to remain a lien

682| against the title to the commercial real estate. A prior

683 recorded lien includes, without limtation, a valid construction

684| lien claimthat is recorded after the recording of the broker's

685| comm ssion notice but which relates back to a notice of

686| commencenent recorded under s. 713.13 prior to the recording

687| date of the broker's comm ssion notice.
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688 475.717 Service of notice.--Notices to be delivered to a

689| party pursuant to this part other than service of process as

690| required in civil actions shall be by service of process, by

691| registered or certified mail with return recei pt requested, or

692| by personal or electronic delivery and obtaining evidence of

693| delivery in the formof a recei pt or other paper or el ectronic

694| acknow edgnent by the party to whomthe notice is delivered.

695| Delivery is effective at the tine of personal service, personal

696| or electronic delivery, or 3 days follow ng deposit in the nai

697| as required by this section. Notice to a broker or owner nay be

698| given to the address of the broker or owner that is contained in

699| the brokerage agreenment or such other address as is contained in

7000 a witten notice fromthe broker or owner to the party giving

701| the notice. If no address is provided in the brokerage

702| agreenent, the notice to the broker may be given to the broker's

703| address contained in the comm ssion notice. Notice to a closing

704| agent shall be addressed to the individual responsible for the

705| closing if the person sending the notice knows that individual's

706| nane.
707 475.719 Buyer's broker.--As used in this section, the term

708| "buyer's broker" neans a broker that is entitled to receive

709| paynent fromthe buyer of commercial real estate of any fee or

710| other conpensation for |icensed services, as specified in a

711 witten contract nade between the buyer and the broker on or

712| after the effective date of this act relating to the buyer's

713| purchase of the comercial real estate.

714 (1) A witten contract between a buyer and a buyer's

715| broker for the paynent by the buyer of any fee or other
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716| conpensation to the buyer's broker for |icensed services

717| relating to the sale or disposition of conmmercial real estate to

718| the buyer is not a brokerage agreenment with the owner under this

719| part, and the buyer's broker is not entitled under this part to

720| record any comm ssion notice, to claimany |ien against

721| commercial real estate, or to claimany lien against the ower's

722| net proceeds fromthe sale or disposition of conmercial rea
723| estate.

724 (2) If an owner enters into a witten contract wwth a

725| buyer for the sale or disposition of any commercial real estate

726 that will entitle the buyer's broker to receive a fee or other

727| conpensation fromthe buyer under the terns of the buyer's

728| broker's witten contract with the buyer, the buyer's broker my

729| give notice of the buyer's broker's right to receive such

730| paynent to the closing agent, the owner, the buyer, or any other

731| party to the sale or disposition or the financing thereof,

732| provided that such notice may be gi ven wi thout violating any

733| confidentiality provisions contained in either such witten

734 contract.

735 (3) No such notice given by the buyer's broker pursuant to

736| subsection (2) shall constitute a tortious interference with the

737| sale or disposition or financing of the commercial real estate,

738| except this section shall not affect the rights and renedi es

739| otherwi se available to the owner, the buyer, or the buyer's

740| broker under other applicable | aw
741 Section 2. Part |V of chapter 475, Florida Statutes,
742| consisting of sections 475.800, 475.801, 475.803, 475. 805,

743| 475.807, 475.809, 475.811, and 475.813, is created to read:
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744 475.800 Short title.--Sections 475.800-475.813 nay be
745| cited as the "Conmmercial Real Estate Leasing Conm ssion Lien
746| Act."

747 475.801 Definitions.--As used in this part:

748 (1) "Autonmtic renewal conmi ssion” neans a renewal

749 conm ssion for which the brokerage agreenent does not expressly

750 require the broker to performany additional services in order

751| to receive the renewal comm ssion

752 (2) "Broker" has the sane neaning as in s. 475.01.

753 (3) "Brokerage agreenent” neans a witten contract,

754 entered into on or after the effective date of this act, between

755! an owner of comrercial real estate and a broker that obligates

756| the owner to pay a commission to the broker for |icensed

757| services provided by the broker relating to the | easing of the

758| commercial real estate as specified in the contract.

759 (4) "Conmercial real estate" neans a fee sinple interest

760 or other possessory estate in real property, except an interest

761 in real property that is:

762 (a) Inproved with one single-famly residential unit or

763| one nmultifamly structure containing one to four residential
764| units;
765 (b) Uninproved and the naxi num permtted devel opnent is

766| one to four residential units under any restrictive covenants,

767| zoning requlations, or conprehensive plan applicable to that

768| real property; or

769 (c) Inproved with single-famly residential units such as

770 condom ni uns, townhouses, tineshares, nobile hones, or houses in

771 a subdivision that may be legally sold, | eased, or otherw se
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772| conveyed on a unit-by-unit basis, regardl ess of whether these

773| units nay be a part of a |arger building or parcel containing

7741 nore than four residential units.

775 (5) "Conm ssion" neans any fee or other conpensation that

776 an owner agrees to pay a broker for |licensed services as

777| specified in a brokerage agreenent.

778 (6) "Days" neans cal endar days, but if a period would end

779| on a day other than a business day, the |ast day of that period

780| shall instead be the next business day.

781 (7) "Lease" neans a witten agreenent creating a

782| relationship of landlord and tenant with respect to conmerci al

783| real estate, such that the tenant acquires fromthe | andlord the

784 right to possess the comercial real estate for a specified

785| period of tine.

786 (8 "Lien notice" neans the witten notice of |lien made by

787| a broker claimng a conm ssion under s. 745. 805.

788 (9) "Owmner" neans a person that is vested with fee sinple

789| title or a possessory estate, including a | easehold, in

790 commercial real estate that is the subject of a | ease. For

791| purposes of this part, the owner obligated to pay a conm ssi on

792| under a brokerage agreenent may be a |l andlord or a tenant.

793 (10) "Real property" neans one or nore parcels or tracts

794 of land located in this state, including any appurtenances and

795| inprovenents.

796 (11) "Renewal commission” neans an additional conm ssion

797| that nmy becone payable to a broker under a brokerage agreenent

798| if a |lease subject to that brokerage agreenent is |ater renewed
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799 or is later nodified to expand the | eased prem ses or extend the

800| | ease term

801 475.803 Broker's lien for |easing commi ssion.- -

802 (1) A broker has a |lien upon the owner's interest in

803 commercial real estate for any comm ssion earned by the broker

804| pursuant to a brokerage agreenent with respect to a | ease of the

805| commercial real estate. If the owner obligated to pay the

806| conmmission is the landlord, the broker's lien attaches to the

807 landlord's interest in the commercial real estate identified in

808| the brokerage agreenent but not to the tenant's | easehold

809| estate. If the owner obligated to pay the commission is the

810| tenant, the broker's lien attaches to the tenant's | easehol d

811| estate but not to the landlord's interest in the commercial real
812 est at e.

813 (2) For purposes of this part, a conmmi ssion other than a

814| renewal comm ssion is earned on the earlier of the date that:

815 (a) An event occurs that, under the brokerage agreenent,

816| defines when the comm ssion i s earned; or

817 (b) The owner enters into a |ease of all or part of the

818| commercial real estate specified in the brokerage agreenent,

819| provided that a conm ssion woul d be payable to the broker

820| pursuant to the brokerage agreenent for that | ease.

821 (3) For the purposes of this part, a renewal comm ssion

822| with respect to a | ease renewal or | ease nodification is deened

823| earned when the broker perforns all additional services relating

824| to the |lease renewal or | ease nodification that are expressly

825 required by the brokerage agreenent. If the brokerage agreenent

826| does not expressly require the broker to perform any additi onal
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827| services in order to receive the renewal conmi ssion, the renewal

828| commission is an automatic renewal conmi ssion and is deened

829| earned when the broker first earned a conmi ssion for that | ease.

830 (4) For purposes of this part, a comm ssion is payable at

831| the tine provided in the brokerage agreenent. |If paynment of the

832| conmmission is conditioned on the occurrence of an event and that

833| event does not occur, a broker nay not enforce a lien for that

834| commi ssion under this part.

835 (5) A broker's lien for comm ssion arising under this
836| part:
837 (a) Belongs to the broker named in the brokerage agreenent

838| and not to an enpl oyee or independent contractor of the broker.

839 (b) Cannot be assigned voluntarily or by operation of |aw

840| and nmay not be enforced by a person other than the broker.

841 (c) Cannot be waived before the comm ssion i s earned.

842 (d) Cannot be waived by any person other than the broker,

843| regardl ess of whether that person may execute and bind the

844| broker to a brokerage agreenent.

845 (6) A broker shall disclose to the owner at or before the

846| tinme the owner executes the brokerage agreenent that this part

847| creates lien rights for a comm ssion earned by the broker that

848| are not waivable before the conm ssion is earned by the broker.

849| A broker nay not enforce a |lien under this part for a comr ssion

850 earned under a brokerage agreenent for which the disclosure

851| required by this subsection was not nade. A disclosure in

852| substantially the following formshall be sufficient: "The

853| Florida Commercial Real Estate Leasing Conmi ssion Lien Act

854| provides that when a broker has earned a comr ssi on by
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855| perforning licensed services under a brokerage agreenent with

856| you, the broker may claima lien against your interest in the

857| property for the broker's conm ssion. The broker's lien rights

858 under the act cannot be wai ved before the comm ssion is earned."”
859 475.805 Contents of lien notice.--

860 (1) A lien notice made by a broker with respect to a

861| commi ssion clained under this part shall be in witing, shall be

862| signed and sworn to or affirned by the broker under penalty of

863| perjury before a notary public, and shall include the foll ow ng:

864 (a) The nane of the owner of the commercial real estate

865| who is obligated to pay the clainmed comm ssion

866 (b) A statenent whether the owner obligated to pay the

867| commission is the landlord or the tenant under the | ease for

868| which the commi ssion is clained.

869 (c) The nane of the person owning the fee sinple interest

870| in the commercial real estate, if other than the owner obligated

871| to pay the conm ssion.

872 (d) The legal description of the commercial real estate.
873 (e) The nanme, nmiling address, tel ephone nunber, and
874| license nunber of the broker.

875 (f) The effective date of the brokerage agreenent.

876 (g) The amount of the comm ssion clained by the broker,

877| which nay be stated in a dollar anpunt or nay be stated in the

878 formof a fornmula determ ning the anbunt, such as a percent age

879| of the rents payabl e under the | ease.

880 (h) A description of the | ease sufficient to identify the

881| l|ease for which the conmssion is clained, including, if then

882| known to the broker, the names of the | andl ord and tenant under
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883| the lease, the date of the |lease, and the identification of the

884| | eased prem ses.

885 (i) A statenment of whether the broker is claimng an

886 automatic renewal comm ssion and the anount of such automatic

887| renewal conmi ssion or the forrmula for conputing the sane.

888 (j) A statenent under penalty of perjury that the broker

889| has read the lien notice, knows its contents, believes the sane

890| to be true and correct, and nakes the conm ssion cl ai m pursuant

891| to the brokerage agreenment described in the lien notice.

892 (2) Alien notice in substantially the follow ng form

893| shall be sufficient for purposes of subsection (1):

894

895 BROKER S COVM SSI ON LI EN NOTI CE UNDER

896 FLORI DA COMWERCI AL REAL ESTATE LEASI NG COW SSI ON LI EN ACT
897

898| Notice is hereby given, pursuant to the Florida Commercial Rea

899| Estate Leasing Commi ssion Lien Act, part |1V of chapter 475,

900| Florida Statutes (the "act"), that the undersignhed real estate

901| broker is entitled to receive a | easing conm ssion fromthe

902| owner naned bel ow pursuant to the terns of a witten brokerage

903| conmmi ssion agreenent regarding a | ease of the comercial real

904| estate described bel ow, and the undersigned broker clains a |lien

905| wunder the act against the owner's interest in the commerci al

906 real estate in the anount set forth bel ow

907 1. Nane of the owner who is obligated to pay the conm ssion:
908
909| 2. (Check one:) The owner obligated to pay the conm ssion is:

910 [ ] the landlord under the | ease.
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911 [ ] the tenant under the | ease.

912 3. Nane of the person owing the fee sinple interest in the

913| commercial real estate, if other than the owner who is obligated

914| to pay the comm ssion:
915
916 4. Legal description of the commercial real estate:
917

918 5. Nane, muiling address, telephone nunber, and Fl ori da broker

919| license nunber of the undersigned broker:
920
921
922

923| 6. Effective date of the witten brokerage conmmi ssi on agreenent

924 bet ween the owner and the broker under which the conm ssion is

925| or will be payable: ,

926 7. Anmpunt of conm ssion clainmed by the undersi gned broker:
927 $ , _or

928 percent of rents payabl e under | ease, or

929 [ specify other fornmula for determ nati on of comm ssion

930| anount]:

931| 8. The lease for which the conm ssion is clained is described

932| as follows [provide all informati on known to the broker]:
933 Nanme of |andl ord:

934 Nane of tenant:

935 Dat e of | ease: ,

936 Leased prem ses:

937| 9. Autonmtic renewal comm ssions (check yes or no): Is the

938| undersigned broker claimng a conm ssion that may becone payabl e
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939 if the lease is later renewed or nodified to expand the | eased

940| prenm ses or to extend the |lease term but the witten brokerage

941| conmi ssion agreenent does not expressly require the broker to

942| performany additional services in order to receive this |ater

943| conmm ssion?
944 Yes
945 [ | No

946| |If yes, specify the anmpunt of such |ater comm ssion or the

947| fornmula for conputing the |ater comm ssion
948

949| 10. The expiration date of this lien notice is 2 years after

950| the date of recording, unless the answer to paragraph 9 is yes,

951| in which case the expiration date of this lien notice for the

952| conmmi ssion described in paragraph 9 is 10 years after the date

953| of recording.

954| 11. The undersigned broker, under penalty of perjury, hereby

955| swears or affirns that the undersigned broker has read this lien

956| notice, knows its contents and believes the sane to be true and

957| correct, and that the undersigned broker is making this

958| conmm ssion claimpursuant to the witten brokerage conm ssion

959| agreenent described in this lien notice.
960
961 Si gned: (broker)
962
963| Signed and sworn to or affirmed under penalty of perjury before

964| ne, a notary public, this day of , , by
965
966
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967 Si gned: (notary public)
968
969 475.807 Recording lien notice; effectiveness.--
970 (1)(a) After a commission is earned under this part, the

971| broker may record a lien notice in the public records nuintained

972| by the clerk of court in the county or counties in which the

973| commercial real estate is |located. The lien notice shall be

974| recorded no later than the earlier of:

975 1. Ninety days after the tenant takes possession of the

976| |eased premses or, in the case of a renewal conm ssion that

977| requires the broker to performadditional services as provi ded
978| in s. 475.803(3), 90 days after the broker perforns the

979| additional services required for the renewal conm ssion; or

980 2. The date on which the owner who is obligated to pay the
981| comm ssion records in the public records a deed or assignnent

982| transferring the owner's interest in the commercial real estate

983| to a bona fide purchaser for val ue.
984 (b) A broker who fails to record a lien notice within the

985| tine period prescribed by this section may not enforce a |ien

986| for the clained conm ssion under this part, and a |lien notice

987| that is recorded outside of the tinme period prescribed by this

988| section is void.
989 (2) Wthin 7 days after recording the lien notice, the

990| broker shall deliver a copy of the lien notice to the owner

991| obligated to pay the clainmed commi ssion.

992 (3) The broker's lien created by this part against the

993| commercial real estate is perfected by such recording of the

994| lien notice and takes priority under this part as of the date of
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995| the recording of the lien notice. The priority of the lien

996| notice does not relate back to the date of the brokerage

997| agreenent.

998 (4) |If the commssion is to be paid in installnents and

999| any of those installnents are due after the | ease is executed,

1000 the lien notice is valid only to the extent that noneys renmain

1001| wunpaid by the owner to the broker

1002 (5) A recorded lien notice is effective under this part

1003| only with respect to | eases made by the owner naned in the |ien

1004| notice and the lien notice is ineffective with respect to any

1005 |eases that are nmade by:

1006 (a) A bona fide purchaser for value of the commercial rea
1007| estate,

1008 (b) A purchaser at any nortgage forecl osure sale of the

1009| commercial real estate; or

1010 (c) Any successor owner acquiring the comercial rea

1011| estate froma purchaser described in paragraphs (a) or (b).

1012 (6) WWenever a lien notice is recorded and a condition or

1013| event occurs or fails to occur that would preclude the broker

1014| fromreceiving the clainmed conm ssion under the terns of the

1015 brokerage agreenent, including the filing of a lien notice in a

1016 manner that does not conply with this part, the broker shall,

1017 within 7 days foll owi ng demand by the owner, record a witten

1018| release of the lien notice in the public records of the county

1019| where the lien notice was recorded.

1020 (7) |If a broker records a lien notice pursuant to this

1021| section and the clained conmssion is paid or the lien notice is

1022| otherw se discharged or satisfied pursuant to this part, the
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1023| broker shall, within 7 days after the conm ssion is paid or the
1024| lien notice is otherw se discharged or satisfied, record a

1025 witten release of the lien notice in the public records of the

1026| county where the |lien notice was recorded.

1027 (8)(a) Except as provided in paragraph (b), a lien notice

1028| recorded by a broker under this part for a clained conm ssion

1029| expires 2 years after the date of recording, unless within that

1030| tinme the broker commences an action to foreclose the |ien under

1031| s. 475.809 and records a notice of |lis pendens in the public

1032| records of the county where the lien notice was recorded.

1033 (b) To the extent that a |lien notice recorded by a broker

1034 wunder this part clains an automatic renewal commi ssion that is

1035 earned but not then payable, the lien notice expires 10 years

1036| after the date of recording, unless within that tine the broker

1037| commences an action to foreclose the lien under s. 475.809 and

1038| records a notice of |is pendens in the public records of the

1039 county where the lien notice was recorded. If the brokerage

1040 agreenent remains effective, the broker nay extend the

1041| expiration date of a lien notice for an automati c renewal

1042 conmm ssion by recording an extension notice in the sane public

1043| records within the | ast 6 nonths before such expiration date. An

1044| extension notice shall refer to the recording information of the

1045 original lien notice, shall state that the brokerage agreenent

1046 remai ns effective, and shall include the sanme i nformati on and be

1047| executed in the sanme nmanner as required by s. 475.805(1) for the

1048| original lien notice. Atinely recorded extension notice shal

1049| extend the expiration date of the original recorded |ien notice

1050 by 10 additional years. Successive extension notices nmay be
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1051| recorded for so |l ong as the brokerage agreenent renains

1052| effective between the broker and the owner. Wthin 10 days after

1053 recording an extension notice, the broker shall deliver a copy

1054| thereof to the owner

1055 (c) The owner or the owner's agent or attorney may el ect

1056| to shorten the tinme within which the broker shall commence an

1057| action to foreclose a lien under s. 475.809, or to enforce a

1058| claimagainst a transfer bond or other security under s.

1059| 475.811, by recording in the clerk's office a notice of contest

1060| in substantially the follow ng form

1061

1062| NOTI CE OF CONTEST OF BROKER S LI EN

1063

1064| To: (Name and address of broker)

1065 You are notified that the undersigned contests the lien notice
1066| filed by you on , (year) , and recorded in Oficial
1067| Records Book , Page , of the public records of

1068 County, Florida, and that the tine within which
1069| you may file suit to enforce your lienis limted to 60 days
1070 fromthe date of service of this notice. This day of
1071 , (year)

1072

1073 Signed: (Omer or Attorney)
1074

1075| The lien of any broker upon whom such a notice of contest is

1076| served and who fails to institute a suit to enforce the lien

1077 within 60 days after service of such notice of contest shall be

1078| extinguished autonatically. The clerk shall nail a copy of the
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1079| notice of contest to the broker at the address shown in the |ien

1080| notice or nost recent anendnent thereto and shall certify to

1081| such service on the face of the notice of contest and record the

1082| notice of contest. Service of the notice of contest by the clerk

1083| shall be deened conpl ete upon mailing.

1084 475,809 Foreclosure of lien; civil action by owner; award

1085| of costs and attorney's fees.--

1086 (1) A broker may enforce a lien for a conmmission that is

1087| earned and payabl e under this part by a foreclosure suit in the

1088| sane nmanner as if the lien notice were a nortgage recorded

1089 against the commercial real estate of the owner obligated to pay

1090| the clainmed comm ssion. The forecl osure shall be commenced in

1091| the county court or circuit court, whichever nmay have

1092| jurisdiction of controversies in the anount of the clai ned

1093 conmm ssion, of the county where the lien notice was recorded.

1094| The foreclosure action shall be commenced before the lien notice

1095 expires or is extinguished under s. 475.807(8), otherw se the

1096| lien notice shall becone null and void and have no further force
1097| or effect.
1098 (2) If alien notice is recorded pursuant to s. 475.807

1099 and the owner disputes the clainmed comm ssion, the owner may

1100| file a civil action seeking to discharge the lien in the county

1101| court or circuit court, whichever nmay have jurisdiction of

1102 controversies in the ampbunt of the clained comm ssion, of the

1103| county where the lien notice was recorded.

1104 (3) In any action to foreclose a lien or to discharge a

1105| lien pursuant to this section, the prevailing party shall be

1106 awarded costs and reasonable attorney's fees
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1107 475.811 Transfer of lien to security.--
1108 (1)(a) Any lien clainmed by a broker by recording a lien

1109 notice under this part nay be transferred by any person havi ng

1110| an interest in the commercial real estate upon which the lien is

1111| inposed fromsuch commercial real estate to other security by
1112 either:

1113 1. Depositing in the clerk's office a sum of noney; or

1114 2. Filing inthe clerk's office a bond executed as surety

1115| by a surety insurer licensed to do business in this state,

1116| either to be in an anobunt equal to the anmount clained in the

1117 lien notice, plus interest thereon at the |legal rate for 3

1118| vyears, plus $1,000 or 25 percent of the anpunt denmanded in the

1119 lien notice, whichever is greater, to apply on any attorney's

1120| fees and court costs that nay be taxed in any proceeding to

1121 enforce said lien.

1122 (b) Such deposit or bond shall be conditioned to pay any

1123| judgnent or decree that nay be rendered for the satisfaction of

1124 the lien for which such lien notice was recorded. Upon naki ng

1125| such deposit or filing such bond, the clerk shall nake and

1126| record a certificate showing the transfer of the lien fromthe

1127 conmmercial real estate to the security and shall nail a copy

1128 thereof by registered or certified nmail to the broker naned in

1129 the lien notice at the address stated therein. Upon filing the

1130| certificate of transfer the commercial real estate shall

1131| thereupon be released fromthe lien clained and such |ien shal

1132 be transferred to said security. Subject to any order of the

1133| court increasing the anount required for the lien transfer

1134| deposit or bond, no other judgnment or decree to pay nbney nay be
Page 41 of 44

CODING: Words stricken are deletions; words underlined are additions.
hb1459-02-c2



F L OR 1 DA H O U S E O F R EPRESENTATI V E S

HB 1459 CS 2005
CS

1135 entered by the court against the owner on account of the

1136| conmission clained in the lien notice. The clerk shall be

1137 entitled to a service charge for naking and serving the

1138| certificate, in the anbunt of up to $15. If the transaction

1139| involves the transfer of nultiple Iiens, an additional charge of
1140| up to $7.50 for each additional lien shall be charged. For

1141| recording the certificate and approving the bond, the clerk

1142| shall receive her or his usual statutory service charges as

1143| prescribed in s. 28.24. Any nunber of liens may be transferred

1144| to one such security.

1145 (2) Any excess of the security over the aggregate anpunt

1146| of any judgnents or decrees rendered plus costs actually taxed

1147 shall be repaid to the party filing the security or her or his

1148| successor in interest. Any deposit of npbney shall be consi dered

1149 as paid into court and shall be subject to the provisions of |aw

1150 relative to paynents of noney into court and the di sposition of
1151| sane.

1152 (3) In any action pending under s. 475.809 to forecl ose or

1153| discharge a lien any party having an interest in such security

1154| or the commercial real estate fromwhich the |ien was

1155 transferred may at any tine and any nunber of tines file a

1156| notion for an order to require additional security, reduction of

1157 security, change or substitution of sureties, paynent of

1158| discharge thereof, or any other matter affecting said security.

1159| |If the court finds that the anpunt of the deposit or bond in

1160| excess of the anount clainmed in the lien notice is insufficient

1161| to pay the broker's attorney's fees and court costs incurred in
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1162| the action to enforce the lien, the court shall increase the

1163| anpunt of the cash deposit or lien transfer bond.

1164 (4) If a proceeding to enforce a transferred lien is not

1165| comrenced within the tine specified ins. 475.809 or if it

1166| appears that the transferred |lien has been satisfied of record,

1167 the clerk shall return said security upon request of the person

1168| depositing or filing the sane, or the insurer.
1169 475. 813 Subordination of lien.--
1170 (1) Nothing contained in this part precludes a broker from

1171| agreeing to subordinate a lien clained by the broker under this

1172 part in favor of the holder of any nortgage or other |ien

1173| against the owner's interest in the comercial real estate that

1174 is subject to the broker's Ilien.
1175 (2) Wth or without the consent of the broker, the owner
1176| may subordinate a lien clained by the broker for an autonmatic

1177 renewal conm ssion in favor of the hol der of a subsequent

1178 nortgage encunbering the owner's interest in the comercial real

1179| estate. The subordi nation i nstrunent described in this

1180| subsection shall be made in witing and shall be recorded by the

1181| owner in the public records of the sanme county where the

1182| broker's lien notice was recorded.

1183 (3) A broker's lien notice recorded agai nst comerci al

1184| real estate under this part is subordinate to any nortgage that

1185| has at any tine secured any purchase noney i ndebtedness,

1186| provided that the nortgage is nade by the owner of the

1187 commercial real estate in favor of a person unrelated to the

1188 owner. This subordination provision affects only the relative

1189 priority of the broker's |lien notice and the nortgage with
Page 43 of 44

CODING: Words stricken are deletions; words underlined are additions.
hb1459-02-c2



F L OR 1 DA H O U S E O F R EPRESENTATI V E S

HB 1459 CS 2005
CS

1190| respect to each other, and this provision does not affect their

1191| relative priority with respect to any other nortgage, lien,

1192 encunbrance, or other matter affecting the title to the

1193 commercial real estate.

1194 Section 3. Paragraph (j) of subsection (1) of section

1195| 475.42, Florida Statutes, is anmended to read:

1196 475.42 Violations and penalties.--

1197 (1) VIOLATIONS. - -

1198 (j) A broker or sales associate may not place, or cause to

1199| be placed, upon the public records of any county, any contract,
1200| assignnent, deed, will, nortgage, affidavit, or other witing
1201| which purports to affect the title of, or encunber, any rea
1202| property if the same is known to her or himto be fal se, void,
1203| or not authorized to be placed of record, or not executed in the
1204| formentitling it to be recorded, or the execution or recording
1205| whereof has not been authorized by the owner of the property,
1206 maliciously or for the purpose of collecting a conm ssion, or to
1207| coerce the paynent of noney to the broker or sales associate or
1208 other person, or for any unlawful purpose. However, nothing in
1209| this paragraph shall be construed to prohibit a broker or a

1210| sal es associate fromrecording a judgnment rendered by a court of
1211| this state or to prohibit a broker fromplacing a lien on a

1212| property where expressly permtted by contractual agreenent or
1213| otherwi se all owed by | aw

1214 Section 4. This act shall take effect October 1, 2005.
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