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Fl ori da Senate - 2005 SENATOR ANMENDMENT
Bill No. CS for CS for SB 1488, 1st Eng.

Bar code 964362

CHAMBER ACTI ON
Senat e House

Senat or Canpbel | noved the foll owi ng anendrent :

Senate Amendnent (with title anendnment)

On page 66, between lines 9 and 10,

insert:

Section 27. Paragraph (f) of subsection (5) of section
627.351, Florida Statutes, is anended to read:

627.351 Insurance risk apportionnent plans.--

(5) PROPERTY AND CASUALTY | NSURANCE RI SK
APPORTI ONMENT. - - The comm ssi on shall adopt by rule a joint
underwriting plan to equitably apportion anong insurers
authorized in this state to wite property insurance as
defined in s. 624.604 or casualty insurance as defined in s.
624. 605, the underwiting of one or nore classes of property
i nsurance or casualty insurance, except for the types of
i nsurance that are included within property insurance or
casualty insurance for which an equitabl e apportionnent plan
assigned risk plan, or joint underwiting plan is authorized
under s. 627.311 or subsection (1), subsection (2), subsection
(3), subsection (4), or subsec&ion (5) and except for risks

9:36 PM 05/06/05 s1488elc- 32- ebm




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2005 SENATOR ANMENDMENT
Bill No. CS for CS for SB 1488, 1st Eng.
Bar code 964362

eligible for flood insurance witten through the federal flood
i nsurance programto persons with risks eligible under
subparagraph (a)l. and who are in good faith entitled to, but
are unable to, obtain such property or casualty insurance
coverage, including excess coverage, through the voluntary
mar ket . For purposes of this subsection, an adequate |evel of
coverage neans that coverage which is required by state | aw or
by responsible or prudent business practices. The Joint
Underwriting Association shall not be required to provide
coverage for any type of risk for which there are no insurers
providing simlar coverage in this state. The office may
designate one or nore participating insurers who agree to
provi de policyhol der and clains service, including the
i ssuance of policies, on behalf of the participating insurers.

(a) The plan shall provide:

1. A nmeans of establishing eligibility of a risk for
obt ai ni ng i nsurance through the plan, which provides that:

a. Arisk shall be eligible for such property
i nsurance or casualty insurance as is required by Florida | aw
if the insurance is unavailable in the voluntary market,
i ncludi ng the nmarket assistance program and the surplus lines
mar ket .

b. A comrercial risk not eligible under
sub- subpar agraph a. shall be eligible for property or casualty
i nsurance if:

(1) The insurance is unavailable in the voluntary
mar ket, including the market assistance plan and the surplus
i nes market;

(I'l) Failure to secure the insurance would
substantially inmpair the ability of the entity to conduct its
affairs; and
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(1'11) The risk is not determ ned by the Risk
Underwriting Conmittee to be uninsurable.

c. In the event the Federal CGovernnent term nates the
Federal Crime |nsurance Program established under 44 C. F.R
ss. 80-83, Florida comercial and residential risks previously
i nsured under the federal program shall be eligible under the
pl an.

d.(l) 1Inthe event arisk is eligible under this
paragraph and in the event the narket assistance plan receives
a mni mum of 100 applications for coverage within a 3-nonth
peri od, or 200 applications for coverage within a 1-year
period or less, for a given class of risk contained in the
classification systemdefined in the plan of operation of the
Joint Underwiting Association, and unless the market
assi stance plan provides a quotation for at |east 80 percent
of such applicants, such classification shall imrediately be
eligible for coverage in the Joint Underwiting Association

(1) Any nmarket assistance plan application which is
rej ected because an individual risk is so hazardous as to be
practically uni nsurabl e, considering whether the |ikelihood of
a loss for such a risk is substantially higher than for other
ri sks of the sane class due to individual risk
characteristics, prior |oss experience, unwillingness to
cooperate with a prior insurer, physical characteristics and
physical location shall not be included in the mnimm
percent age cal cul ati on provi ded above. In the event that there
is any legal or administrative challenge to a determ nation by
the office that the conditions of this subparagraph have been
nmet for eligibility for coverage in the Joint Underwiting
Associ ation for a given classification, any eligible risk may
obtai n coverage during the pengency of any such chal | enge.
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e. In order to qualify as a quotation for the purpose
of meeting the m ni mum percentage calculation in this
subpar agraph, the quoted prem um nust nmeet the follow ng
criteria:

(1) 1In the case of an admitted carrier, the quoted
prem um nmust not exceed the prem um avail able for a given
classification currently in use by the Joint Underwiting
Associ ation or the prem um devel oped by using the rates and
rating plans on file with the office by the quoting insurer
whi chever is greater.

(I'l') In the case of an authorized surplus lines
i nsurer, the quoted prem um nust not exceed the prem um
avai l able for a given classification currently in use by the
Joint Underwiting Association by nmore than 25 percent, after
consi deration of any individual risk surcharge or credit.

f. Any agent who falsely certifies the unavailability
of coverage as provided by sub-subparagraphs a. and b., is
subject to the penalties provided in s. 626.611

2. A neans for the equitable apportionnment of profits
or losses and expenses anong participating insurers.

3. Rules for the classification of risks and rates
whi ch refl ect the past and prospective | oss experience.

4. Arating plan which reasonably reflects the prior
cl ai ns experience of the insureds. Such rating plan shal
include at least two |levels of rates for risks that have
favorabl e |1 oss experience and risks that have unfavorable | oss
experi ence, as established by the plan

5. Reasonable Iimts to avail able anpbunts of
i nsurance. Such lints nay not be | ess than the anpbunts of
i nsurance required of eligible risks by Florida | aw

6. Ri sk nanagenent reqzirenEnts for insurance where
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such requirements are reasonable and are expected to reduce
| osses.

7. Deductibles as may be necessary to neet the needs
of insureds.

8. Policy forms which are consistent with the fornms in
use by the mpjority of the insurers providing coverage in the
vol untary market for the coverage requested by the applicant.

9. A nmeans to renove risks fromthe plan once such
risks no longer neet the eligibility requirenents of this
par agraph. For this purpose, the plan shall include the
followi ng requirenents: At each 6-nmonth interval after the
activation of any class of insureds, the board of governors or
its designated commttee shall review the nunber of
applications to the narket assistance plan for that class. If,
based on these | atest nunbers, at |east 90 percent of such
applications have been provided a quotation, the Joint
Underwriting Association shall cease underwriting new
applications for such class within 30 days, and notification
of this decision shall be sent to the office, the major
agents' associations, and the board of directors of the market
assi stance plan. A quotation for the purpose of this
subpar agraph shall neet the sanme criteria for a quotation as
provi ded in sub-subparagraph 1.e. Al policies which were
previously witten for that class shall continue in force
until their normal expiration date, at which tinme, subject to
the required tinmely notification of nonrenewal by the Joint
Underwriting Association, the insured may then elect to
reapply to the Joint Underwriting Association according to the
requirenents of eligibility. If, upon reapplication, those
previously insured Joint Underwiting Association risks mneet
the eligibility requirenents, the Joint Underwiting
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Associ ation shall provide the coverage requested.

10. A neans for providing credits to insurers against
any deficit assessment |evied pursuant to paragraph (c), for
risks voluntarily witten through the market assistance plan
by such insurers.

11. That the Joint Underwiting Association shal
operate subject to the supervision and approval of a board of
governors consisting of 13 individuals appointed by the Chief
Financial Oficer, and shall have an executive or underwriting
conmittee. At |east four of the menbers shall be
representatives of insurance trade associations as foll ows:
one nenmber fromthe American | nsurance Associ ati on, one nenber
fromthe Alliance of Anerican Insurers, one nmenber fromthe
Nati onal Association of |ndependent Insurers, and one nember
froman unaffiliated insurer witing coverage on a nationa
basis. Two representatives shall be fromtwo of the statew de
agents' associations. Each board nenber shall be appointed to
serve for 2-year terms beginning on a date designated by the
pl an and shall serve at the pleasure of the Chief Financia
Oficer. Menbers nmay be reappointed for subsequent terns.

(b) Rates used by the Joint Underwriting Association
shal |l be actuarially sound. To the extent applicable, the rate
standards set forth in s. 627.062 shall be considered by the
office in establishing rates to be used by the joint
underwriting plan. The initial rate |evel shall be determned
using the rates, rules, rating plans, and classifications
contained in the nost current Insurance Services Ofice (1SO
filing with the office or the filing of other |icensed rating
organi zations with an additional increnent of 25 percent of
prem um For any type of coverage or classification which
lends itself to manual rating for which the Insurance Services

6
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O fice or another licensed rating organi zati on does not file
or publish a rate, the Joint Underwiting Association shal
file and use an initial rate based on the average current
market rate. The initial rate level for the rate plan shal

al so be subject to an experience and schedul e rating plan

whi ch may produce a maxi num of 25 percent debits or credits.
For any risk which does not lend itself to manual rating and
for which no rate has been pronul gated under the rate plan,
the board shall develop and file with the office, subject to
its approval, appropriate criteria and factors for rating the
i ndi vidual risk. Such criteria and factors shall include, but
not be limted to, loss rating plans, conposite rating plans,
and uni que and unusual risk rating plans. The initial rates
requi red under this paragraph shall be adjusted in conformty
with future filings by the Insurance Services Ofice with the
of fice and shall remain in effect until such time as the Joint
Underwriting Association has sufficient data as to

i ndependently justify an actuarially sound change in such
rates.

(c)1l. In the event an underwiting deficit exists for
any policy year the plan is in effect, any surplus which has
accrued from previous years and is not projected within
reasonabl e actuarial certainty to be needed for paynent for
clains in the year the surplus arose shall be used to offset
the deficit to the extent avail able.

2. As to any remmining deficit, the board of governors
of the Joint Underwiting Association shall |evy and coll ect
an assessnent in an amount sufficient to offset such deficit.
Such assessment shall be |evied against the insurers
participating in the plan during the year giving rise to the
assessment. Any assessnents agai nst insurers for the |lines of
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property and casualty insurance issued to conmercial risks
shall be recovered fromthe participating insurers in the
proportion that the net direct prenm um of each insurer for
commercial risks witten during the precedi ng cal endar year
bears to the aggregate net direct premumwitten for
conmercial risks by all menbers of the plan for the lines of
i nsurance included in the plan. Any assessnents agai nst
insurers for the lines of property and casualty insurance
i ssued to personal risks eligible under sub-subparagraph
(a)l.a. or sub-subparagraph (a)l.c. shall be recovered from
the participating insurers in the proportion that the net
di rect prem um of each insurer for personal risks witten
during the preceding cal endar year bears to the aggregate net
direct premumwitten for personal risks by all nenbers of
the plan for the Iines of insurance included in the plan

3. The board shall take all reasonable and prudent
steps necessary to collect the anbunt of assessnment due from
each participating insurer and policyhol der, including, if
prudent, filing suit to collect such assessnment. If the board
is unable to collect an assessment from any insurer, the
uncol | ect ed assessnments shall be |evied as an additiona
assessment agai nst the participating insurers and any
participating insurer required to pay an additional assessnent
as a result of such failure to pay shall have a cause of
action agai nst such nonpayi ng insurer

4. Any funds or entitlenents that the state nmay be
eligible to receive by virtue of the Federal Governnent's
term nation of the Federal Crine |nsurance Programreferenced
i n sub-subparagraph (a)l.c. may be used under the plan to
of fset any subsequent underwiting deficits that may occur
fromrisks previously insured with the Federal Crine |Insurance
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Program

5. Assessnents shall be included as an appropriate
factor in the naking of rates as provided in s. 627.3512.

6.a. The Legislature finds that the potential for
unlimted assessnments under this paragraph nmay induce insurers
to attenpt to reduce their witings in the voluntary market,
and that such actions would worsen the availability probl enms
that the association was created to remedy. It is the intent
of the Legislature that insurers remain fully responsible for
covering any deficits of the association; however, it is also
the intent of the Legislature to provide a neans by which
assessment liabilities may be anortized over a period of
years.

b. The total anpunt of deficit assessments under this
paragraph with respect to any year nmay not exceed 10 percent
of the statewi de total gross witten premumfor all insurers
for the coverages referred to in the introductory |anguage of
this subsection for the prior year, except that if the deficit
with respect to any plan year exceeds such ampunt and bonds
are issued under sub-subparagraph c. to defray the deficit,
the total anpunt of assessments with respect to such deficit
may not in any year exceed 10 percent of the deficit, or such
| esser percentage as is sufficient to retire the bonds as
determ ned by the board, and shall continue annually until the
bonds are retired.

c. The governing body of any unit of |ocal government,
any residents or businesses of which are insured by the
associ ation, may issue bonds as defined in s. 125.013 or s.
166.101 fromtine to tine to fund an assi stance program in
conjunction with the association, for the purpose of defraying
deficits of the association. Revenue bonds nay not be issued

9
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until validated pursuant to chapter 75, unless a state of
emergency is declared by executive order or proclamation of

t he Governor pursuant to s. 252.36 naking such findings as are
necessary to deternmine that it is in the best interests of,
and necessary for, the protection of the public health,
safety, and general welfare of residents of this state and the
protection and preservation of the econonmc stability of
insurers operating in this state, and declaring it an
essential public purpose to permt certain nunicipalities or
counties to issue such bonds as will provide relief to
claimants and policyhol ders of the joint underwiting

associ ation and insurers responsi ble for apportionment of
associ ation | osses. The unit of l|ocal governnent shall enter
into such contracts with the association as are necessary to
carry out this paragraph. Any bonds issued under this

sub- subpar agraph shall be payable from and secured by noneys
recei ved by the association fromassessnents under this

par agr aph, and assigned and pl edged to or on behal f of the
unit of | ocal governnent for the benefit of the hol ders of
such bonds. The funds, credit, property, and taxing power of
the state or of the unit of |ocal governnent shall not be

pl edged for the payment of such bonds. If any of the bonds
remai n unsol d 60 days after issuance, the office shall require
all insurers subject to assessnent to purchase the bonds,

whi ch shall be treated as adnmtted assets; each insurer shal
be required to purchase that percentage of the unsold portion
of the bond issue that equals the insurer's relative share of
assessment liability under this subsection. An insurer shal
not be required to purchase the bonds to the extent that the
of fice determ nes that the purchase woul d endanger or inpair
t he sol vency of the insurer

10
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7. The plan shall provide for the defernent, in whole
or in part, of the assessnent of an insurer if the office
finds that paynent of the assessnent woul d endanger or inpair
the solvency of the insurer. In the event an assessnent
against an insurer is deferred in whole or in part, the anount
by which such assessnent is deferred may be assessed agai nst
the other menber insurers in a manner consistent with the
basis for assessnments set forth in subparagraph 2.

(d) Upon adoption of the plan, all insurers authorized
inthis state to underwite property or casualty insurance
shal |l participate in the plan

(e) A R sk Underwiting Commttee of the Joint
Underwriting Association conposed of three nenbers experienced
in evaluating insurance risks is created to review risks
rejected by the voluntary narket for which application is nade
for insurance through the joint underwiting plan. The
conmittee shall consist of a representative of the narket
assi stance plan created under s. 627.3515, a menber sel ected
by the insurers participating in the Joint Underwiting
Associ ation, and a nenber named by the Chief Financia
Oficer. The Risk Underwiting Conmittee shall appoint such
advisory committees as are provided for in the plan and are
necessary to conduct its functions. The sal aries and expenses
of the nenbers of the Risk Underwiting Committee and its
advi sory comittees shall be paid by the joint underwiting
pl an. The plan approved by the office shall establish criteria
and procedures for use by the Risk Underwiting Conmittee for
det erm ni ng whet her an individual risk is so hazardous as to
be uninsurable. In nmaking this determ nation and in
establishing the criteria and procedures, the foll ow ng shal
be consi dered:

11
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1. Whether the likelihood of a |oss for the individua
risk is substantially higher than for other risks of the sane
class; and

2. \Wether the uncertainty associated with the
i ndividual risk is such that an appropriate prem um cannot be

det er m ned.

The acceptance or rejection of a risk by the underwiting
conmittee shall be construed as the private placenent of
i nsurance, and the provisions of chapter 120 shall not apply.
(f) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any menber
insurer or its agents or enployees, the Florida Property and
Casualty Joint Underwriting Association or its agents or
enpl oyees, nmenbers of the board of governors, the Chief
Financial O ficer, or the office or its representatives for
any action taken by themin the perfornmance of their duties
under this subsection. Such inmunity does not apply to actions
for breach of any contract or agreenent pertaining to

i nsurance, or any other willful tort, or for violations of s.

624.155.

(Redesi gnat e subsequent sections.)

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

On page 7, line 23, after the second semicol on,

i nsert:
amending s. 627.351, F.S.; providing exceptions
12
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to certain grants of

secti on;
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