F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1513 2005
1 A bill to be entitled
2 An act relating to civil justice reform creating s.
3 46. 100, F.S.; providing for dismssal of actions based on
4 fraudul ent or deceptive activity; providing for recovery
5 of danmages and attorney fees and costs in certain actions;
6 anending s. 324.021, F.S.; repealing the dangerous
7 instrumentality doctrine; providing for liability for
8 personal injuries under certain circunstances; deleting
9 provi si ons speci fying ownership of notor vehicles for
10 certain purposes; deleting provisions specifying
11 application of certain [imts of liability; amending s.
12 624. 155, F.S.; limting actions against an insurer to
13 i nsureds; specifying a duty to cooperate with an insurer
14 in asserting a demand for settlenment; specifying certain
15 activities as a defense in certain actions; revising
16 certain tinme periods relating to notices in certain
17 actions; revising notice requirenents; providing for
18 preenption of specified civil renedies; specifying effect
19 of certain judgnents; specifying a criterion for burden of
20 proof in actions against an insurer; limting insurer
21 liability for failure to pay policy limts under certain
22 ci rcunst ances; authorizing parties to request certain
23 court orders relating to unnecessary del ay; providing
24 requirenments for amending witness lists; limting
25 adm ssibility of certain evidence; specifying
26 considerations for a trier of fact in certain actions;
27 provi di ng construction relating to assigning causes of
28 action; amending s. 768.0710, F.S.; limting liability for
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29 damages to a claimant resulting fromintentional or
30 crimnal acts; creating s. 768.1254, F.S.; providing
31 definitions; creating s. 768.1255, F.S.; providing general
32 rules for product liability actions against product
33 sellers; specifying criteria for liability of a product
34 seller as a manufacturer; anending s. 768.1256, F.S.;
35 del eting a rebuttabl e presunption provision in product
36 liability actions; creating s. 768.1382, F.S.; limting
37 liability of certain public and private entities providing
38 street lights, security lights, or other simlar
39 illumnation; providing that certain entities do not owe a
40 duty to the public to provide, operate, or maintain
41 il lum nation; providing exceptions; prohibiting certain
42 findings of fault or responsibility of an entity not a
43 party to litigation; anmending s. 768.28, F.S.; limting
44 the liability of |aw enforcenent officers or sheriffs and
45 enpl oyi ng | aw enforcenment agencies for civil danages for
46 injury or death from pursuing fl eeing persons under
47 certain circunstances; anending s. 768.76, F.S.; requiring
48 ajury to be inforned of the anmount of certain benefits
49 pai d or available for paynent fromcoll ateral sources;
50 amending s. 768.79, F.S.; specifying absence of
51 restrictions on certain settlenment or rel ease agreenents;
52 limting attorney fees under certain circunstances;
53 anmending s. 768.81, F.S.; deleting exceptions to a
54 requirenent for liability based on percentage of fault
55 instead of joint and several liability; expanding
56 application of provisions to additional negligence cases;
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57 revising a nonapplication provision; providing
58 severability; providing applicability; providing an
59 ef fective date.
60
61 WHEREAS, it is the intent of the Legislature to protect the

62| right of the citizen to access the courts while protecting jobs

63| by limting the liability of citizens, governnental agencies,

64| and businesses, and

65 WHEREAS, civil lawsuits and counterclainms, often involving

66| mllions of dollars, have been and are being fil ed agai nst

67| countless citizens, governnental agencies, and businesses in

68| this state where those citizens, governnmental agencies, and

69| business ought not be held liable, and

70 WHEREAS, such lawsuits and counterclains are often filed

71| against citizens, governnental agencies, and businesses with the

72| nost anmount of noney and ability to pay |arge settlenents, and

73 WHEREAS, such |awsuits and counterclains put the citizens,

74| governnental agencies, and businesses of this state through

75| great and needl ess expense, harassnent, and interruption of

76| their duties, and

77 VWHEREAS, such | awsuits and countercl ai ns have increased

78| significantly over the last 30 years and have becone a threat to

79| the enploynent security and public safety of the citizens of

80| this state, and

81 WHEREAS, the follow ng changes to the manner in which civil

82| actions are conducted will ensure that citizens continue to have

83| a right of access to courts and that jobs in this state will be

84| protected by ensuring that citizens, governnental agencies, and
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85| businesses will not be held |iable when they ought not be, and
86 WHEREAS, the Legislature acknow edges that the civil

87| justice systemis a very conplex system which touches upon many
88| areas, and, in order to acconplish the aforenmenti oned goals, any
89| reforns to this system nust be broad, conprehensive, and all -
90| inclusive, and

91 WHEREAS, it is the intent of the Legislature to acconplish
92| these goals by reformng the civil justice systemof this state
93| and that the Legislature believes the changes made by this act
94| are thus needed, and

95 WHEREAS, section 13 of Article X of the State Constitution
96| grants the Legislature the authority to waive sovereign

97| immnity, and

98 WHEREAS, in 1973, the Legislature, exercising that

99| authority, adopted s. 768.28, Florida Statutes, and

100 VWHEREAS, it has been the intent of the Legislature that

101| such waiver provisions be strictly construed, and

102 WHEREAS, it has been brought to the Legislature's attention

103| that court interpretations have provided that | aw enforcenent
104| agencies may be liable for the actions of a person fleeing from
105| a law enforcenent officer even though the officer has no control
106| over the actions of the person fleeing, and

107 WHEREAS, the intent of the Legislature is to provide that
108 law enforcenent officers and their enploying agencies should
109| have no liability for injuries caused by the person fleeing the
110| officer in a pursuit, and

111 WHEREAS, | aw enforcenent officers performa val uable

112| function in protecting the public fromharm and nust, of
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113| necessity, fromtine to time, apprehend those who violate the
114| |l aw and who, through flight from apprehension, place nenbers of
115| the public at risk, and

116 WHEREAS, the Legislature finds it necessary to bal ance the
117| risks of harmto the public with the need to apprehend persons
118 as long as the apprehension and pursuit are acconplished within
119| proper and rational bounds, and | aw enforcenent operates with
120| due care, and

121 WHEREAS, it is the intent of the Legislature to overrule
122| the decision in Cty of Pinellas Park v. Brown, 604 So.2d 1222
123| (Fla. 1992), NOW THEREFORE

124
125| Be It Enacted by the Legislature of the State of Florida:
126

127 Section 1. Section 46.100, Florida Statutes, is created to
128| read:

129 46. 100 Dism ssal due to fraud.--

130 (1) In any civil action, the defendant shall be entitled

131| to disnmissal upon a notion for dismssal with evidence

132| denonstrating that the plaintiff engaged in any fraudul ent or

133| deceptive activity in any aspect of the lawsuit which is the

134| subject of the danmages sought fromthe defendant. Such notion

135 for notion for dismssal shall be granted based on a

136| preponderance of the evidence. The judge shall rule on such

137| notions in a tinely manner.

138 (2) A defendant prevailing in such action under subsection

139 (1) nmy recover conpensatory, consequential, and punitive

140| danmges subject to the requirenents and limtations of part ||
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of chapter 768 and attorney's fees and costs incurred in

litigating a cause of action against any person convicted of, or

who, regardl ess of adjudication of guilt, pleads guilty or nolo

contendere to i nsurance fraud under s. 817.234, associated with

a claimfor danages or other benefits.
Section 2. Subsection (9) of section 324.021, Florida
Statutes, is anended to read:

324.021 Definitions; mninmminsurance required.--The
foll ow ng words and phrases when used in this chapter shall, for
t he purpose of this chapter, have the neanings respectively
ascribed to themin this section, except in those instances
where the context clearly indicates a different neaning:

(9) DANGEROUS | NSTRUMENTALI TY DOCTRI NE REPEALED OANER:-
OANERHLESSOR. - - The dangerous instrunentality doctrine is
repeal ed. A person or entity that negligently entrusts the use

of a vehicle to a third party may be |iable for any persona

injuries that occur as a result of the negligent operation of

the vehicle by the third party if the entrusting party knew or

had reason to know that the third party would use the vehicle in

such a manner as to create an unreasonable risk of harmto

ot hers.
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other than-a rental conpanythat rents or leases nptorvehicles—

| nelud | , hat_i | in the busi :
. Loasi hicl | L oubli "
I - - hicl "
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251 Section 3. Subsections (1), (3), and (8) of section

252| 624.155, Florida Statutes, are anmended, and subsections (9),

253| (10), (11), and (12) are added to said section, to read:

254 624.155 Cvil renedy. --

255 (1) An insured Any—persen may bring a civil action against

256| an insurer when such person i s danmaged:

257 (a) By a violation of any of the follow ng provisions by
258| the insurer:
259 1. Section 626.9541(1)(i), (0), or (x);

260 2. Section 626.9551;

261 3. Section 626.9705;

262 4. Section 626.9706;

263 5. Section 626.9707; or

264 6. Section 627.7283.

265 (b) By the comm ssion of any of the follow ng acts by the
266| insurer:

267 1. Not attenpting in good faith to settle clains when,

268| wunder all the circunstances, it could and shoul d have done so,
269| had it acted fairly and honestly toward its insured and with due
270| regard for her or his interests and the interests of all other

271| policyholders. However, both the insured and any person

272| asserting any demand for such settlenent owes a simlar duty to

273| the insurer to cooperate fully with the insurer, and it shall be

274| a defense to any action under this section if the court finds

275| that the insured or other person denandi ng settl enent:

276 a. Failed to cooperate fully in facilitating the

277| settlenent;
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278 b. Inposed or adhered to tinme limts or other conditions

279| on settlenent without at that tine denobnstrating to the insurer

280| valid reasons that such tine limts or other conditions were

281| reasonabl e and necessary and that such reasons were totally

282| wunrelated to the possibility of obtaining danages under this

283 section; or

284 c. Lacked authority to nake the demand or to accept the

285| ampunt denanded in full settlenent of all clains, including

286| liens, arising fromthe occurrence;

287 2. Making clainms paynments to insureds or beneficiaries not
288| acconpanied by a statenent setting forth the coverage under

289| which paynents are being nade; or

290 3. Except as to liability coverages, failing to pronptly
291| settle clains, when the obligation to settle a claimhas becone
292| reasonably clear, under one portion of the insurance policy

293| coverage in order to influence settlenents under other portions
294| of the insurance policy coverage.

295
296| Notw thstandi ng the provisions of the above to the contrary, a
297| person pursuing a remedy under this section need not prove that
298| such act was commtted or perfornmed with such frequency as to
299| indicate a general business practice.

300 (3)(a) As a condition precedent to bringi ng an action

301| wunder this section, the departnment and the authorized insurer
302| nust have been given 90 60 days' witten notice of the

303| violation. If the department returns a notice for |ack of

304| specificity, the 90-day 66-day tinme period shall not begin until

305 a proper notice is filed.
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306 (b) The notice shall be on a form provided by the
307| departnment and shall state with specificity the follow ng
308| information, and such other information as the departnent nay

309( require:

310 1. The statutory provision, including the specific

311| | anguage of the statute, which the authorized insurer allegedly
312| viol ated.

313 2. The specific facts and circunstances giving rise to the

314| violation, including facts and circunstances pertinent to each

315| factor stated in subsection (10) and the identity of all parties

316 who have nade cl ains against the insured for the occurrence

317| giving rise to the claimand any docunentation pertaining to

318| such cl ai ns.

319 3. The nane of any individual involved in the violation.
320 4. Reference to specific policy coverage and | anguage t hat
321| is relevant to the violation, if any. If the person bringing the

322| civil actionis a third party claimnt, she or he shall not be
323| required to reference the specific policy |anguage if the

324| authorized insurer has not provided a copy of the policy to the
325| third party claimant pursuant to witten request.

326 5. A statenment that the notice is given in order to

327| perfect the right to pursue the civil renedy authorized by this
328| section.

329 6. A detail ed description of the specific dollar anounts

330 that are due and unpaid under each avail able coverage and how

331| such anpbunts are cal culated and of any other actions requested

332| to cure the violation
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333 (c) Wthin 30 20 days of receipt of the notice, the

334| departnent shall may return any notice that does not provide the
335| specific information required by this section, and the

336| departnent shall indicate the specific deficiencies contained in
337| the notice. A determ nation by the departnment to return a notice
338| for lack of specificity shall be exenpt fromthe requirenents of
339| chapter 120.

340 (d) No action shall lie if, within 90 60 days after filing
341| notice, the danages are paid or the circunstances giving rise to
342| the violation are corrected.

343 (e) The authorized insurer that is the recipient of a

344 notice filed pursuant to this section shall report to the

345| departnment on the disposition of the alleged violation.

346 (f) The applicable statute of limtations for an action
347| wunder this section shall be tolled for a period of 95 65 days by
348 the mailing of the notice required by this subsection or the
349 mailing of a subsequent notice required by this subsection.

350 (8 The civil renedy specified in this section preenpts
351| all dees—hot—preenpt—any other renedi es and causes reredy—ofF

352| eause of action for extra-contractual danages for failure to

353| settle under an insurance contract provided for pursuant to any

354| other statute or pursuant to the common |law of this state. Any
355 j
356
357| teo—ajudgrent—under—both—+enedies— This section shall not be

358| construed to create a conmon-| aw cause of action. The danages

359 recoverable pursuant to this section shall include, but not

360| exceed, those actual damages which are a reasonably foreseeable
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361| result of a specified violation of this section by the
362| authorized insurer and may include an award or judgnment in an

363| anount that exceeds the policy limts. The rendition of a

364| judgnent against a liability insured shall not rai se any

365| presunption or inference that the violation will foreseeably

366| result in actual danmages, except to the extent it is proven that

367| the insured has or is reasonably expected to have assets from

368| which such judgnent is expected to be paid. The satisfaction of

369| a judgnent rendered against an insurer pursuant to this

370| subsection shall operate as the satisfaction of the underlying

371| judgnent agai nst the insured.

372 (9) In all actions against an insurer relating to failure

373| to settle clains for liability insurance coverage, the burden of

374| proof shall be clear and convincing evidence of an unreasonabl e

375| refusal to settle.

376 (a) An insurer shall not be held liable for failure to pay

377| its policy limts if the insurer tenders its policy limts by
378| the earlier of:

379 1. The 210th day after service of the conplaint in the

380| negligence action upon the insured. The tine period specified in

381| this subparagraph shall be extended by an additional 60 days if

382| the court finds in the action for a violation of this section

383| that, at any tine during such period and after the 150th day

384| after service of the conplaint in the underlying liability

385| action, the clainmant provided new infornmati on not previously

386| provided to the insurer relating to the identity or testinony of

387| any material witnesses or the identity of any additiona

388| claimants or defendants if such disclosure naterially alters the
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389| risk to the insured of an excess judgnent; or
390 2. The 60th day after the conclusion of all of the

391| follow ng

392 a. Depositions of all clainants naned in the conplaint or

393| anended conpl ai nt.

394 b. Depositions of all defendants naned in the conpl aint or

395| anended conplaint, including, in the case of a corporate

396| defendant, deposition of a designated representative.

397 c. Depositions of all of the clainants' expert w tnesses.

398 d. The initial disclosure of witnesses and production of

399 docunent s.
400

401| When there are nmultiple claimnts seeking conpensation fromthe

402| sane insured or nultiple insureds or when there is a single

403| cl aimant seeki ng conpensation frommultiple insureds for damages

404| arising fromthe sane occurrence, which conpensation in the

405| aggregate exceeds policy limts, the insurer of the insured or

406| insureds shall not be held liable for extra-contractual danages

407| for failure to pay its policy limts if the insurer nmakes a

408| witten offer of its policy limts within the tine frane set

409| forth in this subsection to all known potential clainmants in

410| exchange for releases of all clains against all insureds or

411| tenders such limts to the court for apportionnment to the

412 cl ai nant s.

413 (b) Either party may request that the court enter an order

414| finding that the other party has unnecessarily or

415| inappropriately delayed any of the events specified in

416| subparagraph (a)2. If the court finds that the clai mant was
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417| responsible for such unnecessary or inappropriate del ay,

418| subparagraph (a)l. shall not apply to the insurer's tendering of

419| policy limts. If the court finds that the defendant or insurer

420 was responsi ble for such unnecessary or inappropriate del ay,

421| subparagraph (a)2. shall not apply to the insurer's tendering of

422 policy limts.

423 (c) If any party to an action alleging liability for acts

424 covered by liability insurance anends its witness list after

425| service of the conplaint in such action, that party shal

426| provide a copy of the amended witness list to the insurer of the
427| defendant.
428 (d) The tine limts specified in this subsection shall not

429 be adni ssible as evidence that the insurer acted in violation of
430 this section.
431 (10) When an insurer does not tender its policy limts to

432| settle a liability insurance clai munder subsection (9), the

433| trier of fact, in determ ning whether an insurer has acted in

434 violation of this section, shall consider only:

435 (a) The insurer's willingness to negotiate with the

436| clainmant in anticipation of settlenent.

437 (b) The propriety of the insurer's nethods of

438| investigating and evaluating the claim

439 (c) Wiether the insurer tinely informed the insured of an

440| offer to settle within the limts of coverage, the right to

441| retain personal counsel, and the risk of litigation.
442 (d) Whether the insured denied liability or requested that

443| the case be defended after the insurer fully advised the insured

444 as to the facts and ri sks.
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445 (e) WWether the clainmant | nposed any condition, other than

446| the tender of the policy limts, on the settlenent of the claim

447 (f) Whether the claimant provided all relevant infornation

448| to the insurer on a tinely basis.
449 (g) Wiether and when ot her defendants in the case settl ed

450! or were dism ssed fromthe case.

451 (h) \Whether there were nmultiple claimnts seeking, in the

452| aggregate, conpensation in excess of policy limts fromthe

453| defendant or the defendant's insurer.

454 (i) Wether the insured or claimnt n srepresented

455 material facts to the insurer or nrade materi al om ssions of fact

456| to the insurer.

457 (j) Oher matters that constitute defenses or limtations

458| to actions or damages that are specified in this section.

459 (11) An insurer that tenders policy limts shall be

460| entitled to a release of its insured if the clainmant accepts the
461| tender.

462 (12) Nothing in this section shall be construed to

463| prohibit an insured fromassigning the cause of action to an

464| injured third-party claimant for the insurer's failure to act

465| fairly and honestly towards its insured and with due regard for

466 the insured' s interest.

467 Section 4. Section 768.0710, Florida Statutes, is anended
468| to read:

469 768. 0710 Burden—of proofin-clalnsof negligenceinvolving
470 , : : b I .
471| ent+ties—+hpossession—or—econtrol—of business Premses liability

472 for comercial establishnents. --
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473 (1) Wien a person slips and falls on a transitory foreign

474 substance in a retail establishnment, the injured person nust

475| prove that the retail establishnent had actual or constructive

476 know edge of the dangerous condition such that the condition

477| existed for such a length of tinme that, in the exercise of

478 ordinary care, the prem ses' owner should have known of the

479| condition and taken action to renedy the condition. Constructive

480| know edge nmy be established by circunstantial evidence show ng
481| that:
482 (a) The dangerous condition existed for such a | ength of

483 tinme that, in the exercise of ordinary care, the prem ses owner

484 shoul d have known of the condition; or

485 (b) The condition occurred with regularity and was

486| therefore foreseeabl e. Theperson—or—entityin—possession—or
487 i '
488
489

490| reasonable efforts to keep-the premses free fromtransitory
491| 1 . b I I {aht i N . .
492 | teotloss—injury—or darage—

493 (2) Notwi thstanding any provision of this section, any

494| person or entity in possession or control of a business prem ses

495| is not liable for any damages to a claimant if such | oss,

496( injury, or danmage to a business invitee is the result of the
497| intentional or crimnal acts of a third party. Ha—any—eivt
498 . : N . Lyi | _ini ’ I

499| busi . | : . : : bi
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500| substance on-business prem-ses.—the claimant-—shall have the
501| burden—of provingthat

502 {a)—The person—or—entityin-possessionor—controlof the
503| business prem-ses—owed a-duty to-the clalmant-

504 (b)) —The person-or—entity in-possessionor—controlof the
505 : . : . .

506
507
508
509
510| However —evidence of notice orlack of notice offered by any
511 . : .

512

513

514 Section 5. Section 768.1254, Florida Statutes, is created
515| to read:

516 768. 1254 Definitions.--As used in this section and ss.
517| 768.1255 and 768. 1256:

518 (1) "Product liability action" neans any civil claimor

519| action for harm caused by a product, regardl ess of the theory on
520 which the claimis based.

521 (2) "Harnt neans death; personal injury; physical danmage

522| to property other than to the product itself; econom c |oss,

523| including the | oss of earnings or other benefits related to

524| enploynent, nedi cal expenses, |ost support and services, funera

525| and burial costs, |oss of business or enpl oynent opportunities,

526| and nedical nonitoring, as permtted under applicable |aw, and

527| noneceononi ¢ | oss, including pain and suffering, nmental anguish,
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528| disfigurenent, |loss of capacity for the enjoynent of life,

529| enotional distress, |oss of society and conpani onship, |oss of

530| consortium injury to reputation, humliation, fear of future

531| injury, or increased risk of disease, as permtted under

532| applicable Ilaw. The term does not include direct, incidental, or

533| consequential pecuniary loss to, or resulting from danage to,

534| the product or nonphysical danage to property other than the

535| product.
536 (3) "Manufacturer" nmeans any person who, in the course of

537| a business conducted for that purpose, designs, nakes,

538| constructs, fornul ates, produces, fabricates, assenbl es,

539| packages, or |abels any product or conponent part of a product

540| or engages another to do so. The term does not include

541 | 1 ndependent product designhers whose services are contracted for

542| by the nmanufacturer if such designers are not otherw se engaged

543| in the business of selling products.

544 (4) "Person" nmeans any individual, corporation, conpany,

545| association, firm partnership, society, organi zation, joint

546| stock conpany, or any other entity.

547 (5) "Product" nmeans any tangi bl e personal property

548| distributed conmercially.

549 (6) "Seller" neans a person or entity, including a

550| retailer, distributor, wholesaler, or |lessor, that is regularly

551| engaged in the selling or |easing of a product.
552 Section 6. Section 768.1255, Florida Statutes, is created
553| to read:

554 768. 1255 General rule; seller liable as a manufacturer. --

Page 20 of 29

CODING: Words stricken are deletions; words underlined are additions.
hb1513-00



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1513 2005

555 (1) GENERAL RULE.--No product liability action may be
556| nmintained or comenced agai nst a product seller unless the

557| product seller:

558 (a) Made an express warranty as to the product and the

559| failure of the product to conformto that warranty caused the

560 person's harni

561 (b) Produced, designed, designated, or provided the plans

562| or specifications for the manufacture or preparation of the

563| product,;
564 (c) Altered, nodified, assenbled, failed to nmintain,

565| packaged, | abeled, or installed the product in a manner that

566| caused the person's harm

567 (d) Violated a statutory or regul atory requirement when

568| the seller sold the product, including any violation of s.
569| 768.125; or
570 (e) Negligently entrusted or supplied the product for the

571| use of another whomthe product seller knew or shoul d have known

572 would be likely to use the product in a nmanner that posed an

573| unreasonable risk of physical harmto the user or others.

574 (2) SELLER LI ABLE AS A MANUFACTURER. - - Not wi t hst andi ng

575| subsection (1), a product seller nay be liable as a manufacturer
576 if:

577 (a) The manufacturer has no identifiable agent, facility,

578| or other presence in the United States;

579 (b) The manufacturer is not subject to service of process

580| in any state in which the acti on could have been brought and

581| service cannot be secured by a | ong-arm statute;

582 (c) The manufacturer is otherwise imune fromsuit; or
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583 (d) The court determnes that the person is or would be

584| unable to enforce a judgnent agai nst the manufacturer. For

585| purpose of this paragraph, the statute of |limtations applicable

586| to a claimasserting the liability of a product seller is tolled

587| fromthe date of the filing of a conplaint against the

588 nmanufacturer to the date that judgnment is entered agai nst the

589| manufacturer.

590 Section 7. Subsections (2) and (3) of section 768. 1256,
591| Florida Statutes, are anended to read:

592 768. 1256 CGovernnent rul es defense. --

593 o I L abil] . I bed i

594 | subsection {1 —there s arebuttable presunption-thatthe

595| product—is—defective or—unreasonably-dangerous—and-the

596| mehutacturer—or—selleristiable it the manutacturer—or—seller
597 j i ; ; ;

598| regulations—or—standards—which—

599 ay—Vere relevant to-the event causing-the death or
600| iRjury—

601 {(b)y—Are designed to preventthe type of harmthat

602| allegedly—oeccurred—and

603 {e)—Reguireconplianceas—acondi-tionfor—sellingor
604 di-stribatingtheproduct—

605 (2)63)> This section does not apply to an action brought

606| for harm allegedly caused by a drug that is ordered off the

607| market or seized by the Federal Food and Drug Admi nistration.
608 Section 8. Section 768.1382, Florida Statutes, is created
609| to read:
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610 768. 1382 Street lights and other simlar illumnation;
611| limtation on liability.--Neither the state, any of the state's

612| officers, agencies, or instrunentalities, any political

613| subdivision, as defined ins. 1.01, nor any electric utility, as

614| defined in s. 366.02(2), that provides or operates or naintains

615| street lights, security lights, or other simlar illumnation

616| shall be held liable for any civil damages for injury or death

617| affected or caused by the adequacy or failure of illum nation of

618| such lights, regardl ess of whether the adequacy or failure of

619 illumnation is alleged or denpnstrated to have contri buted in

620| any nmanner to the injury or death, unless such liability was

621| expressly assuned by witten contract. No such entity that

622| provides, operates, or naintains a manner of illunm nation as

623| described in this section owes a duty to the public to provide,

624| operate, or nmaintain the illumnation in any nanner, except that

625| such a duty nmay be expressly assuned by witten contract. In any

626| civil action for damages arising out of personal injury or

627| wongful death when an entity's fault regardi ng the mai nt enance

628| of street lights is at issue, if the entity responsible for

629 nmaintaining the street lights is not a party to the litigation,

630| the entity shall not be deened or found in such action to be in

631 any way at fault or responsible for the injury or death that

632| gave rise to the danages.

633 Section 9. Paragraph (d) is added to subsection (9) of

634| section 768.28, Florida Statutes, to read:

635 768. 28 Wi ver of sovereign imrunity in tort actions;

636| recovery limts; limtation on attorney fees; statute of
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637| limtations; exclusions; indemification; risk managenent

638| prograns. --

639 (9)

640 (d) No sheriff or |aw enforcenent officer as defined in s.

641 943.10(1), enployed by any county, nmunicipality, state agency,

642| or any political subdivision of the state, or the enpl oyi ng

643| agency as defined in s. 943.10(4), shall be held liable for any

644| civil danmges for injury or death effected or caused by a person

645| fleeing froma sheriff or |aw enforcenment officer when the

646| pursuit of that person is conducted in a nmanner that did not

647| involve willful or wanton disregard for the safety of persons or

648| property on the part of the sheriff or |aw enforcenent officer

649| and the person fleeing is reasonably believed to have conmtted

650| a felony violation of the laws of this state.
651 Section 10. Subsection (1) of section 768.76, Florida

652| Statutes, is anended to read:

653 768.76 Collateral sources of indemity. --
654 (1) In any action to which this part applies in which
655| liability is admtted or is determned by the trier of fact and

656| in which danmages are awarded to conpensate the claimant for

657| |osses sustained, the jury shall be inforned of the total of al

658 amounts whi ch have been paid for the benefit of claimnt or

659| which are otherw se available to the claimant from al

660| coll ateral sources, and the court shall reduce the anpunt of

661| such award by the total of all amunts which have been paid for
662| the benefit of the claimant, or which are otherw se available to

663| the claimant, fromall collateral sources; however, there shal

664| be no reduction for collateral sources for which a subrogation
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665| or reinbursenent right exists. Such reduction shall be offset to
666| the extent of any anobunt which has been paid, contributed, or
667| forfeited by, or on behalf of, the clainmnt or nenbers of the
668| claimant's imediate famly to secure her or his right to any
669| collateral source benefit which the claimant is receiving as a

670 result of her or his injury.

671 Section 11. Subsection (9) is added to section 768. 79,
672| Florida Statutes, to read:

673 768.79 O fer of judgnent and demand for judgnent. --
674 (9) Nothing in this section restricts the ability of

675| parties to enter into any settlenment agreenents or rel ease

676| agreenents discharging liability in exchange for an anount of

677| consideration agreed to by the parties. If the parties reach

678| such agreenent wi thout the assistance of their respective

679| attorneys, an attorney fee shall be payable to the plaintiff's

680| attorney for an anmount not to exceed 25 percent of the agreed-

681| upon consideration for the settlenent and rel ease, regardl ess of

682| any other contractual arrangenent for attorney fees that may
683| exist.

684 Section 12. Subsections (3) and (4) of section 768. 81,
685| Florida Statutes, are anended to read:

686 768.81 Conparative fault.--

687 (3) APPORTI ONVENT OF DAMAGES. --1n cases to which this

688| section applies, the court shall enter judgnent agai nst each
689| party liable on the basis of such party's percentage of fault

690| and not on the basis of the doctrine of joint and several

691 liability.—except—as—providedinhparagraphs—{a)—(b)—and{ec)+—

Page 25 of 29

CODING: Words stricken are deletions; words underlined are additions.
hb1513-00



F L ORI D A H O U S E O F R E P RESENTAT

692
693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708
709
710
711
712
713
714
715
716
717
718

HB 1513

2w L aintiftf is found I ault .t

Page 26 of 29

CODING: Words stricken are deletions; words underlined are additions.

I VvV E S

2005

hb1513-00



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1513 2005

719
720
721
722
723
724
725
726
727
728
729
730
731
732
733
734
735
736 (a)éd) In order to allocate any or all fault to a

737| nonparty, a defendant nust affirmatively plead the fault of a

738| nonparty and, absent a showi ng of good cause, identify the

739| nonparty, if known, or describe the nonparty as specifically as
740| practicable, either by notion or in the initial responsive

741| pleading when defenses are first presented, subject to anmendnent
742| any time before trial in accordance wth the Florida Rul es of
743| Civil Procedure.

744 (b)e)} In order to allocate any or all fault to a nonparty

745| and include the named or unnamed nonparty on the verdict form

746| for purposes of apportioni ng danages, a defendant nust prove at
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747| trial, by a preponderance of the evidence, the fault of the

748| nonparty in causing the plaintiff's injuries.

749 (4) APPLICABILITY.--

750 (a) This section applies to negligence cases. For purposes
751| of this section, "negligence cases"” includes, but is not l[imted
752| to, civil actions for damages based upon theories of negligence,
753| strict liability, products liability, professional nal practice
754| whether couched in terns of contract or tort, or breach of

755 warranty and |ike theories, including actions for negligence

756| agai nst any defendant for failure to prevent conm ssion of an

757| intentional tort by another. In determ ning whether a case falls

758| within the term"negligence cases,” the court shall |look to the
759| substance of the action and not the conclusory terns used by the
760| parties.

761 (b) This section does not apply to any action brought by
762| any person to recover actual econonm c damages resulting from

763| pollution, to any action in which an intentional tortfeasor is

764| sued and seeks to apportion fault to a negligent tortfeasor

765| basedupon—-anintentionaltort, or to any cause of action as to

766| which application of the doctrine of joint and several liability

767| is specifically provided by chapter 403, chapter 498, chapter
768| 517, chapter 542, or chapter 895.

769 Section 13. If any provision of this act or its

770| application to any person or circunstance is held invalid, the

771 invalidity does not affect other provisions or applications of

772| this act which can be given effect without the invalid provision

773| or application, and, to this end, the provisions of this act are

774 decl ared severabl e.
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Section 14. This act shall take effect upon becomng a | aw
and shall apply to causes of action that accrue on or after the

effective date.
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