F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1635 2005

1 A bill to be entitled

2 An act relating to em nent domain; repealing s. 73.092,

3 F.S., relating to attorney's fees; anmending ss. 73.015

4 73.032, and 73.091, F.S.; renoving cross references and

5 provisions relating to attorney's fees, to conform

6 providing an effective date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9
10 Section 1. Section 73.015, Florida Statutes, is anended to
11| read:
12 73.015 Presuit negotiation.--
13 (1) Effective July 1, 2000, before an em nent domain
14| proceeding is brought under this chapter or chapter 74, the
15| condeming authority nust attenpt to negotiate in good faith
16| with the fee owner of the parcel to be acquired, nust provide
17| the fee owner with a witten offer and, if requested, a copy of
18| the appraisal upon which the offer is based, and nust attenpt to
19| reach an agreenent regarding the anmobunt of conpensation to be
20| paid for the parcel
21 (a) No later than the time the initial witten or oral
22| offer of conpensation for acquisition is nade to the fee owner,
23| the condeming authority nmust notify the fee owner of the
24| follow ng
25 1. That all or a portion of his or her property is
26| necessary for a project.
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27 2. The nature of the project for which the parcel is

28| considered necessary, and the parcel designation of the property
29| to be acquired.

30 3. That, within 15 business days after receipt of a

31| request by the fee owner, the condeming authority will provide
32| a copy of the appraisal report upon which the offer to the fee
33| owner is based; copies, to the extent prepared, of the right-of-
34| way maps or other docunents that depict the proposed taking; and
35| copies, to the extent prepared, of the construction plans that
36| depict project inprovenents to be constructed on the property
37| taken and inprovenents to be constructed adjacent to the

38| remaining property, including, but not limted to, plan,

39| profile, cross-section, drainage, and pavenent marking sheets,
40| and driveway connection detail. The condemming authority shal

41| provide any additional plan sheets within 15 days of request.

42 4. The fee owner's statutory rights under s. ss— 73.091
43| and—+3-092, or alternatively provide a copy of that provision
44| copies—oftheseprovisions of |aw

45 5. The fee owner's rights and responsibilities under

46| paragraphs (b) and (c) and subsection (4), or alternatively

47| provide copies of these provisions of |aw

48 (b) The condemning authority nust provide a witten offer

49| of conpensation to the fee owner as to the value of the property
50| sought to be appropriated and, where less than the entire

51| property is sought to be appropriated, any damages to the

52| remai nder caused by the taking. The owner nust be given at |east
53| 30 days after either receipt of the notice or the date the

54| notice is returned as undeliverable by the postal authorities to

Page 2 of 10

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1635 2005

55| respond to the offer, before the condemming authority files a

56| condemmation proceeding for the parcel identified in the offer.

57 (c) The notice and witten offer nust be sent by certified
58| mail, return receipt requested, to the fee owner's |ast known
59| address listed on the county ad valoremtax roll. Alternatively,

60| the notice and witten offer may be personally delivered to the
61| fee owner of the property. If there is nore than one owner of a
62| property, notice to one owner constitutes notice to all owners
63| of the property. The return of the notice as undeliverable by
64| the postal authorities constitutes conpliance with this

65| provision. The condeming authority is not required to give

66| notice or a witten offer to a person who acquires title to the
67| property after the notice required by this section has been

68| given.

69 (d) Notwi thstanding this subsection, with respect to | ands
701 acquired under s. 259.041, the condeming authority is not

71| required to give the fee owner the current appraisal before

72| executing an option contract.

73 (2) Effective July 1, 2000, before an em nent donain

74| proceeding is brought under this chapter or chapter 74 by the
75| Departnment of Transportation or by a county, nmunicipality,

76| board, district, or other public body for the condemmati on of
77| right-of-way, the condemming authority must nake a good faith
78| effort to notify the business owners, including | essees, who

79| operate a business |located on the property to be acquired.

80 (a) The condeming authority nust notify the business

81| owner of the follow ng:
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82 1. That all or a portion of his or her property is

83| necessary for a project.

84 2. The nature of the project for which the parcel is

85| considered necessary, and the parcel designation of the property
86| to be acquired.

87 3. That, within 15 business days after receipt of a

88| request by the business owner, the condeming authority wll

89| provide a copy of the appraisal report upon which the offer to
90| the fee owner is based; copies, to the extent prepared, of the
91| right-of-way maps or other docunents that depict the proposed
92| taking; and copies, to the extent prepared, of the construction
93| plans that depict project inprovenents to be constructed on the
94| property taken and inprovenents to be constructed adjacent to
95| the remaining property, including, but not limted to, plan,

96| profile, cross-section, drainage, pavenent nmarking sheets, and
97| driveway connection detail. The condemming authority shal

98| provide any additional plan sheets within 15 days of request.

99 4. The business owner's statutory rights under ss. 73.071
100| and+~ 73. 091—and—73-092.
101 5. The business owner's rights and responsibilities under

102| paragraphs (b) and (c) and subsection (4).

103 (b) The notice nust be made subsequent to or concurrent
104| with the condeming authority's nmaking the witten offer of

105| conpensation to the fee owner pursuant to subsection (1). The
106| notice nust be sent by certified mail, return recei pt requested,
107| to the address of the registered agent for the business |ocated
108| on the property to be acquired, or if no agent is registered, by

109| certified mail or personal delivery to the address of the
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110| business located on the property to be acquired. Notice to one
111 owner of a nultiple ownership business constitutes notice to al
112| business owners of that business. The return of the notice as
113| wundeliverable by the postal authorities constitutes conpliance
114 with these provisions. The condemming authority is not required
115 to give notice to a person who acquires an interest in the

116| business after the notice required by this section has been

117| given. Once notice has been nade to busi ness owners under this
118| subsection, the condeming authority may file a condemati on
119| proceeding pursuant to chapter 73 or chapter 74 for the property
120| identified in the notice.

121 (c) If the business qualifies for business damages

122| pursuant to s. 73.071(3)(b) and the business intends to claim
123| busi ness damages, the business owner nust, within 180 days after
124| either receipt of the notice or the date the notice is returned
125| as undeliverable by the postal authorities, or at a later tine
126| nutually agreed to by the condemning authority and the business
127| owner, submt to the condemming authority a good faith witten
128| offer to settle any clains of business damage. The witten offer
129| nust be sent to the condemming authority by certified nmail

130| return receipt requested. Absent a showi ng of a good faith

131| justification for the failure to submt a business damage offer
132| within 180 days, the court nust strike the business owner's

133| claimfor business damages in any condemmation proceeding. If
134 the court finds that the business owner has made a showi ng of a
135| good faith justification for the failure to tinmely submt a

136| business damage offer, the court shall grant the business owner
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137 up to 180 days within which to submt a business damage offer,
138| which the condeming authority nust respond to within 120 days.
139 1. The business damage offer nust include an expl anation
140 of the nature, extent, and nonetary anount of such damage and
141| nust be prepared by the owner, a certified public accountant, or
142| a business damage expert famliar with the nature of the

143| operations of the owner's business. The busi ness owner shal

144| al so provide to the condeming authority copies of the owner's
145| business records that substantiate the good faith offer to

146| settle the business danmage claim If additional information is
147| needed beyond data that nay be obtained from busi ness records
148| existing at the tine of the offer, the business owner and

149| condeming authority may agree on a schedule for the subm ssion
150( of such information.

151 2. As used in this paragraph, the term "business records”
152| includes, but is not limted to, copies of federal inconme tax
153| returns, federal inconme tax w thholding statenments, federal

154| mi scellaneous incone tax statenents, state sales tax returns,
155| bal ance sheets, profit and | oss statenents, and state corporate
156| incone tax returns for the 5 years precedi ng notification which
157| are attributable to the business operation on the property to be
158| acquired, and other records relied upon by the business owner
159| that substantiate the business damage clai m

160 (d) Wthin 120 days after receipt of the good faith

161| business danage offer and acconpanyi ng busi ness records, the
162| condeming authority must, by certified mail, accept or reject
163| the business owner's offer or make a counteroffer. Failureof
164
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165
166
167
168 (3) At any time in the presuit negotiation process, the

169| parties nmay agree to submt the conpensation or business danage
170 clainms to nonbinding nediation. The parties shall agree upon a
171 nediator certified under s. 44.102. In the event that there is a
172| settlement reached as a result of nediation or other nutually
173| acceptable dispute resolution procedure, the agreenent reached
174 shall be in witing. The witten agreenent provided for in this
175| section shall incorporate by reference the right-of-way nmaps,
176| construction plans, or other docunents related to the taking

177| upon which the settlenent is based. In the event of a

178| settlement, both parties shall have the sane |egal rights that
179| would have been avail able under law if the matter had been

180| resolved through em nent domain proceedings in circuit court

181 with the maps, plans, or other docunents having been made a part
182| of the record.

183 (4) If a settlenent is reached between the condemni ng

184| authority and a property or business owner prior to a | awsuit
185| being filed, the property or business owner who settles

186| conpensation clains in |ieu of condemation shall be entitled to
187| recover costs in the sane manner as provided in s. 73.091 and
188| attorney' s feesin-the sane manner—as providedin-s—73.092

189| nore specifically as foll ows:

190 (a)—Attorney s fees for presuit—negotiations—under—this
191 . . . :

192
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193| the-same manner—as—providedin-s—73-092(1) unless the parties
194| etherwse agree—

195 i
196
197
198 : . ’ ,

199 i ' . . ; ; ;
200 and {5 for the attorney s tinmeincurredinpresentationofthe
201 j ' i
202
203
204 £ I he final_iud I e
205 i
206
207 (a)ée)y Presuit costs nust be presented, cal cul ated, and

208| awarded in the same manner as provided in s. 73.091, after

209| subm ssion by the business or property owner to the condemni ng
210| authority of all appraisal reports, business damage reports, or
211| other work products for which recovery is sought, and upon

212| transfer of title of the real property by closing, upon paynent
213| of any anmounts due for business danages, or upon final judgnent.
214 (b)) If the parties cannot agree on the anmount of costs
215| and—-attorney-—s—fees to be paid by the condeming authority, the
216| business or property owner may file a conplaint in the circuit
217| court in the county in which the property is |ocated to recover

218| attorney-sfees—and costs.
219
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220| This shall only apply when the action is by the Departnent of
221| Transportation, county, mnunicipality, board, district, or other
222| public body for the condemmation of a road right-of-way.

223 (5) Evidence of negotiations or of any witten or ora

224| statenments used in nediation or negotiations between the parties
225| under this section is inadm ssible in any condemati on

226| proceeding, except in a proceeding to determ ne reasonable costs

227| and-attorney s fees.

228 Section 2. Subsections (6), (7), and (8) of section
229| 73.032, Florida Statutes, are anended to read:

230 73.032 O fer of judgnent.--

231 - .

232

233

234| initiall o i | . I hoffer t4 I
235| court—shallaward-a reasonable-attorney s fee to the defendant
236| basedonthe factorsset forth ins—73-092(2) and{3)—

237 (6)H At the time an offer of judgnment is made by the

238| petitioner, the petitioner shall identify and nake avail able to
239| the defendant the construction plans, if any, for the project on
240| which the offer is based.

241 (7)8)y Evidence of an offer of judgnment is adm ssible only
242| in proceedings to enforce an accepted offer or to determ ne the

243| costs to be awarded a defendant pursuant to subsection (5) e+—a

244| reasonable attorney-s fee pursuantto-subseection{6).

245 Section 3. Subsection (1) of section 73.091, Florida
246| Statutes, is anended to read:
247 73.091 Costs of the proceedings. --
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248 (1) The petitioner shall pay attoerney s fees—asprovided
249| +A—s—+3-092 as—well as all reasonable costs incurred in the
250| defense of the proceedings in the circuit court, including, but
251| not limted to, reasonabl e appraisal fees and, when busi ness
252| danmges are conpensabl e, a reasonable accountant's fee, to be
253| assessed by that court. No prejudgnent interest shall be paid on
254| costs er—attorney s fees.
255 Section 4. Section 73.092, Florida Statutes, is repeal ed.
256 Section 5. This act shall take effect July 1, 2005.
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