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Fl ori da Senate - 2005 SENATOR ANMENDMENT
Bill No. HB 1649, 1st Eng.

Bar code 385652
CHAMBER ACTI ON
Senat e House

1/ AD 3R
05/ 04/ 2005 06: 34 PM

Senat or Constantine noved the followi ng anendrent :

Senate Amendnent (with title anendnment)

Del ete everything after the enacting cl ause

and insert:

Section 1. Committee on Public Service Conmi ssion

Oversight; creation; nmenbership; powers and duties.--

(1) There is created a standing joint conmttee of the

Legi sl ature, designated the Committee on Public Service

Commi ssi on _Oversight, and conposed of twelve nenbers appointed

as follows: six nenbers of the Senate appointed by the

President of the Senate, two of whom nust be nenbers of the

mnority party; and six nenbers of the House of

Representati ves appoi nted by the Speaker of the House of

Representatives, two of whom nmust be nenbers of the minority

party. The terns of nenbers shall be for 2 years and shall run

fromthe organization of one Legislature to the organization

of the next Legislature. The President shall appoint the chair

of the committee in even-nunbered vears and the vice chair in

odd- nunmber ed vears, and the Speaker of the House of
1
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Representatives shall appoint the chair of the commttee in

odd- numbered vears and the vice chair in even-nunbered years,

fromanong the conmittee nmenbershi p. Vacancies shall be filled

in the sanme nmanner _as the origi nal appointnment. Mnbers shal

serve w thout additional conpensation, but shall be reinbursed

for _expenses.

(2) The commttee shall be governed by joint rules of

the Senate and the House of Representatives which shall remain

in effect until repeal ed or amended by concurrent resol ution

(3) The committee shall

(a) Recommend to the Governor noninees to fill a

vacancy on the Public Service Conm ssion, as provided by

general | aw,_and

(b) Appoint a Public Counsel as provided by genera

| aw.

(4 The committee is authorized to file a conplaint

with the Commission on Ethics alleging a violation of chapter

350, Florida Statutes, by a commi ssioner, fornmer conm SSioner

former comm ssion enployee, or nenber of the Public Service

Commni ssi on Nom nati ng Counci |

(5) The commttee will not have a permanent staff, but

the President of the Senate and the Speaker of the House of

Representatives shall select staff nmenbers from anpbng exi sting

|l egislative staff, when and as needed.

Section 2. Section 350.001, Florida Statutes, is
amended to read:

350. 001 Legislative intent.--The Florida Public
Servi ce Conmi ssion has been and shall continue to be an arm of

the Il egislative branch of governnent. The Public Service

Commi ssion shall performits duties independently. It is the

desire of the Legislature that the Governor participate in the
2
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appoi nt nent process of conm ssioners to the Public Service
Conmi ssion. The Legi slature accordingly del egates to the
Governor a limted authority with respect to the Public

Servi ce Comm ssion by authorizing himor her to participate in

the sel ection of nenbers only f+emthet+st—proevided—by—the

. . . . . . L in the
manner prescribed by s. 350.031.

Section 3. Section 350.031, Florida Statutes, is
amended to read:

350.031 Florida Public Service Conmm ssi on Nom nating
Counci l . - -

(1) There is created a Florida Public Service
Conmi ssi on Nomi nating Council consisting of nine nenbers. At
| east one nenmber of the council must be 60 years of age or
ol der. Three nenbers, including one nenber of the House of
Represent atives, shall be appointed by and serve at the
pl easure of the Speaker of the House of Representatives; three
menbers, including one nenber of the Senate, shall be
appoi nted by and serve at the pleasure of the President of the
Senate; and three menbers shall be selected and appointed by a
majority vote of the other six nenbers of the council. Al
terms shall be for 4 years except those nembers of the House
and Senate, who shall serve 2-year terns concurrent with the
2-year elected ternms of House nembers. Vacancies on the
council shall be filled for the unexpired portion of the term
in the same manner as original appointments to the council. A
menber may not be reappointed to the council, except for a
menber of the House of Representatives or the Senate who nay
be appointed to two 2-year ternms or a person who is appointed
to fill the remaining portion of an unexpired term

(2)(a) No nenber or spouse shall be the hol der of the

3
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stocks or bonds of any conpany, other than through ownership
of shares in a nutual fund, regulated by the comm ssion, or
any affiliated conpany of any conpany regul ated by the
conmi ssion, or be an agent or enployee of, or have any
interest in, any conpany regul ated by the conm ssion or any
affiliated conmpany of any conpany regul ated by the comi ssion
or in any firmwhich represents in any capacity either
conpani es which are regulated by the comm ssion or affiliates
of conpani es regul ated by the comission. As a condition of
appoi ntnent to the council, each appointee shall affirmto the
Speaker and the President his or her qualification by the
following certification: "l hereby certify that | amnot a
st ockhol der, other than through ownership of shares in a
mutual fund, in any conpany regul ated by the conmission or in
any affiliate of a conpany regul ated by the conm ssion, nor in
any way, directly or indirectly, in the enploynent of, or
engaged i n the nanagenent of any conpany regul ated by the
conmi ssion or any affiliate of a conpany regul ated by the
conmi ssion, or in any firmwhich represents in any capacity
ei t her conpani es which are regul ated by the conmi ssion or

affiliates of conpanies regulated by the comm ssion."”

This certification is nade as condition to appointrment to the
Fl orida Public Service Comni ssion Nom nating Council

(b) A nenber of the council may be renmoved by the
Speaker of the House of Representatives and the President of
the Senate upon a finding by the Speaker and the President
that the council nenber has violated any provision of this
subsection or for other good cause.

(c) If a nenmber of the council does not neet the
requi renents of this subsection, the President of the Senate

4
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or the Speaker of the House of Representatives, as
appropriate, shall appoint a |legislative replacement.

(3) A mjority of the nenbership of the council nay

conduct any business before the council. Al neetings and
proceedi ngs of the council shall be staffed by the Ofice of
Legi sl ative Services and shall be subject to the provisions of
ss. 119.07 and 286.011. Menbers of the council are entitled
to receive per diemand travel expenses as provided in s.
112. 061, which shall be funded by the Florida Public Service
Regul atory Trust Fund. Applicants invited for interviews
before the council may, in the discretion of the council
recei ve per diemand travel expenses as provided in s.
112. 061, which shall be funded by the Florida Public Service
Regul atory Trust Fund. The council shall establish policies
and procedures to govern the process by which applicants are
nomi nat ed.

(4) The council may spend a noninal anmpunt, not to

exceed $10,000, to advertise a vacancy on the council, which

shall be funded by the Florida Public Service Requlatory Trust

Fund.
(5) 4 A person may not be nomnated to the Conmittee
on Public Service Conmi ssion Oversight Gsverner until the

council has determ ned that the person is conpetent and
know edgeabl e in one or nmore fields, which shall include, but
not be limted to: public affairs, |aw, economcs,
accounting, engineering, finance, natural resource
conservation, energy, or another field substantially related
to the duties and functions of the conm ssion. The conmi ssion
shall fairly represent the above-stated fields.
Recommendat i ons of the council shall be nonpartisan

(B)t5)r It is the responsibility of the council to
9:28 PM 05/03/05 ° h1649. 22cu. 00q
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nom nate to the Conmittee on Public Service Comm Ssion

Oversi ght ©Geverner—mot—fewer—than six three persons for each

vacancy occurring on the Public Service Conm ssion. The
council shall submt the recommendations to the committee
Sovernor by August 1 Geteber—% of those years in which the
terms are to begin the follow ng January, or within 60 days
after a vacancy occurs for any reason other than the
expiration of the term

(7) 6y The Committee on Public Service Conmi ssion

Oversi ght Geverner shall select fromthe list of nom nees

provi ded by the noninating council three nom nees for

recomendation to the Governor for appointnent to the

comm ssion. The reconmendati ons nust be provided to the

Covernor within 45 days after receipt of the list of nom nees.

The Governor shall fill a vacancy occurring on the Public

Servi ce Comm ssion by appoi ntment of one of the applicants
nom nated by the comm ttee eeunetr+ only after a background

i nvestigation of such applicant has been conducted by the

Fl ori da Departnent of Law Enforcenment. If the Governor has not
made an appointnent within 30 days after the receipt of the
recomendat i on by—beeenber—i—to—+H—a—vacaney—for—a—termto
pegin—the—foHoewng—Janvary, then the conmittee eeunrei, by

majority vote, shall appoint, within 30 days after the

expiration of the Governor's tinme to make an appointnment, by

Pecenrber—3% one person fromthe applicants previously
nom nated to the Governor to fill the vacancy. H—the—Covernor
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to—the—Covernor—to—fH—the—vacaney-—
(8) A~ Each appointnent to the Public Service
Conmi ssion shall be subject to confirmation by the Senate

during the next regul ar session after the vacancy occurs. |If

the Senate refuses to confirmor rejects the Governor's
appoi ntnment, the council shall initiate, in accordance with
this section, the nom nating process within 30 days.

Section 4. Subsection (2) of section 350.041, Florida
Statutes, is anended to read

350.041 Conmi ssioners; standards of conduct. --

(2) STANDARDS OF CONDUCT. - -

(a) A commissioner may not accept anything from any
busi ness entity which, either directly or indirectly, owns or
controls any public utility regulated by the comm ssion, from
any public utility regul ated by the conm ssion, or from any
busi ness entity which, either directly or indirectly, is an
affiliate or subsidiary of any public utility regulated by the

comni ssion. A conmm ssioner may attend conferences and

associ ated neal s and events that are generally available to

all conference participants wi thout paynment of any fees in

addition to the conference fee. Additionally, while attending

a conference, a conmi ssioner nmay attend neetings, neals, or

events that are not sponsored, in whole or in part, by any

representative of any public utility regulated by the

comm ssion and that are limted to conmi ssioners only,

committee nmenbers, or speakers if the conmissioner is a nenber

of a committee of the association of requlatory agencies that

organi zed the conference or is a speaker at the conference. |t

is not a violation of this paragraph for a conm ssioner to

attend a conference for which conference participants who are

enpl oyed by a utility reqgulated by the comm ssion have paid a
7
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hi gher conference registration fee than the comm ssioner, or

to attend a neal or event that is generally available to al

conference participants w thout paynent of any fees in

addition to the conference fee and that is sponsored, in whole

or in part, by a utility requlated by the comm ssion. |f,

during the course of an investigation by the Conmi ssion on

Ethics into an alleged violation of this paragraph

allegations are made as to the identity of the person giving

or providing the prohibited gift, that person nust be given

notice and an opportunity to participate in the investigation

and rel evant proceedi ngs to present a defense. If the

Commi ssion on Ethics determ nes that the person gave or

provided a prohibited gift, the person nmay not appear before

t he comm ssion or otherw se represent anyone before the

comm ssion for a period of 2 years.

(b) A commissioner may not accept any form of
enpl oyment with or engage in any business activity with any
busi ness entity which, either directly or indirectly, owns or
controls any public utility regulated by the conm ssion, any
public utility regulated by the conm ssion, or any business
entity which, either directly or indirectly, is an affiliate
or subsidiary of any public utility regulated by the
commi ssi on.

(c) A commissioner may not have any financia
interest, other than shares in a nutual fund, in any public
utility regulated by the comm ssion, in any business entity
which, either directly or indirectly, owns or controls any
public utility regul ated by the conm ssion, or in any business
entity which, either directly or indirectly, is an affiliate
or subsidiary of any public utility regulated by the
conmi ssion. |If a conm ssioner acquires any financial interest

8
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prohi bited by this section during his or her termof office as
a result of events or actions beyond the conmmi ssioner's
control, he or she shall inmmediately sell such financia
interest or place such financial interest in a blind trust at
a financial institution. A comm ssioner nay not attenpt to
i nfl uence, or exercise any control over, decisions regarding
the blind trust.

(d) A commissioner may not accept anything froma
party in a proceeding currently pending before the conm ssion

If, during the course of an investigation by the Comm ssion on

Ethics into an alleged violation of this paragraph

allegations are nmade as to the identity of the person giving

or providing the prohibited gift, that person nust be given

notice and an opportunity to participate in the investigation

and rel evant proceedi ngs to present a defense. If the

Commi ssion on Ethics determ nes that the person gave or

provided a prohibited gift, the person nmay not appear before

t he conmm ssion or otherw se represent anyone before the

comm ssion for a period of 2 years.

(e) A commissioner may not serve as the representative
of any political party or on any executive commttee or other
governi ng body of a political party; serve as an executive
of ficer or enployee of any political party, conmittee,
organi zation, or association; receive remuneration for
activities on behalf of any candidate for public office;
engage on behal f of any candidate for public office in the
solicitation of votes or other activities on behalf of such
candi dacy; or become a candidate for election to any public
office without first resigning fromoffice.

(f) A commissioner, during his or her termof office,
may not nake any public conneng regarding the nerits of any
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proceedi ng under ss. 120.569 and 120.57 currently pendi ng
bef ore the commi ssion
(g) A commi ssioner may not conduct hinmself or herself
i n an unprofessional manner at any time during the perfornmance
of his or her official duties.

(h) A comm ssioner nust avoid inpropriety in all of

his or her activities and nmust act at all tinmes in a manner

that pronptes public confidence in the integrity and

inpartiality of the conmm ssion

(i) A commissioner may not directly or indirectly,

t hrough staff or other neans, solicit any thing of value from

any public utility requlated by the conm ssion, or from any

busi ness entity that, whether directly or indirectly, is an

affiliate or subsidiary of any public utility requlated by the

comm ssion, or fromany party appearing in _a proceedi ng

consi dered by the conmi ssion in the |last 2 years.

Section 5. Subsection (7) of section 350.042, Florida
Statutes, is anended to read:

350. 042 Ex parte conmunications. --

(7)(a) It shall be the duty of the Commi ssion on
Ethics to receive and investigate sworn conplaints of
viol ations of this section pursuant to the procedures
contained in ss. 112.322-112.3241.

(b) If the Conmm ssion on Ethics finds that there has
been a violation of this section by a public service
conmi ssioner, it shall provide the Governor and the Florida
Public Service Commi ssion Nom nating Council with a report of
its findings and reconmendati ons. The Governor is authorized
to enforce the findings and reconmmendati ons of the Conmi ssion
on Ethics, pursuant to part 11l of chapter 112.

(c) If a comissioner fails or refuses to pay the

10
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Conmi ssion on Ethics any civil penalties assessed pursuant to
the provisions of this section, the Conmi ssion on Ethics my
bring an action in any circuit court to enforce such penalty.

(d) If, during the course of an investigation by the

Commi ssion on Ethics into an alleged violation of this

section, allegations are nade as to the identity of the person

who participated in the ex parte communi cation, that person

nust be given notice and an opportunity to participate in the

i nvestigation and rel evant proceedi ngs to present a defense.

If the Conmi ssion on Ethics deternines that the person

participated in the ex parte conmuni cation, the person nay not

appear before the conmi ssion or otherwi se represent anyone

before the comm ssion for a period of 2 years.

Section 6. Subsection (1) of section 350.061, Florida
Statutes, is anended to read

350. 061 Public Counsel; appointment; oath;
restrictions on Public Counsel and his or her enployees. --

(1) The Committee on Public Service Conmi ssion

Oversi ght Jetat—tegrstativre—Auth-trg—Comm-ttee shall appoint a

Public Counsel by majority vote of the nenbers of the

conmittee to represent the general public of Florida before
the Florida Public Service Comm ssion. The Public Counse
shall be an attorney admitted to practice before the Florida
Supreme Court and shall serve at the pleasure of the Joetnt

tegi-stative—Auait+ng Comittee on Public Service Conm ssion
Oversight, subject to biennial annugat reconfirmation by the

committee. The Public Counsel shall performhis or her duties

i ndependently. Vacancies in the office shall be filled in the

sanme manner as the origi nal appoi ntnent.
Section 7. Subsection (2) of section 350.0614, Florida
Statutes, is anended to read

11
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350. 0614 Public Counsel; conpensation and expenses. --

(2) The Legislature hereby decl ares and determ nes
that the Public Counsel is under the |egislative branch of
government within the intention of the |egislation as
expressed in chapter 216, and no power shall be in the
Executive O fice of the Governor or its successor to release
or withhold funds appropriated to it, but the same shall be
avai l abl e for expenditure as provided by |aw and the rules or

deci si ons of the Jernat—Auti-tirg Conmittee on Public Service

Commi ssi on _Over si ght.

Section 8. Conmmuni cations services offered by

governmental entities.--

(1) As used in this section, the term

(a) "Advanced service" neans

hi gh- speed-1 nt ernet - access-service capability in excess of 200

Kilobits per second in the upstream or the downstream

direction, including any service application provided over the

hi gh- speed- access service or _any information service as

defined in 47 U.S.C. s. 153(20).

(b) "Cable service" has the sanme neaning as in 47

U.S.C s. 522(6).

(c)  "Communications services" includes any "advanced

service," "cable service," or "tel ecomuni cations service" and

shal|l be construed in the broadest sense.

(d) "Enterprise fund" neans a separate fund to account

for the operation of communi cations services by a | oca

gover nment, established and nmintained in accordance with

generally accepted accounting principles as prescribed by the

Gover nmental Accounting Standards Board.

(e) "CGovernnental entity" nmeans any politica

subdi vision as defined in section 1.01, Florida Statutes,
12
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i ncl udi ng any county, nunicipality, special district, schoo

district, utility authority or other authority or any

instrunentality, agency, unit or departnent thereof. The term

does not include an independent special district created

before 1970 which has been granted express | egislative

authority to provide a conmuni cations service and which does

not sell a conmmunications service outside its district

boundari es.

(f) "Provide," "providing," "provision," or

provi sioni ng" neans offering or supplying a conmuni cations

service for a fee or other consideration to a person

i ncluding any portion of the public or private provider, but

does not include service by an entity to itself or to any

ot her governnmental entity.

(g9)  "Subscriber" neans a person who receives a

communi cati ons _service

(h) "Tel ecommuni cations services" neans the

transnmi ssion of signs, signals, witing, innges, sounds,

nessages, data, or other infornmation of the user's choosing,

by wire, radio, light waves, or other el ectronngneti c neans,

wi t hout change in the formor content of the information as

sent _and received by the user and regardless of the facilities

used, including, without linmtation, wireless facilities.

(2)(a) A governnental entity that proposes to provide

a_communi cations service shall hold no less than two public

hearings, which shall be held not |ess than 30 days apart. At

| east 30 days before the first of the two public hearings, the

governnmental entity nust give notice of the hearing in the

predom nant newspaper of general circulation in the area

consi dered for service. At |east 40 days before the first

public hearing, the governnmental entity nust electronically
13
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provide notice to the Departnent of Revenue and the Public

Servi ce Comm ssion, which shall post the notice on the

departnment’'s and the conmm ssion's website to be available to

the public. The Departnent of Revenue shall also send the

notice by United States Postal Service to the known addresses

for all dealers of communi cations services reqgistered with the

depart ment _under chapter 202, Florida Statutes, or provide an

electronic notification, if the neans are available, within 10

days after receiving the notice. The notice nust include the

time and place of the hearings and nmust state that the purpose

of the hearings is to consider whether the governnental entity

will provide comunications services. The notice nust include,

at _a mnimum the geographic areas proposed to be served by

the governnental entity and the services, if any, which the

governnmental entity believes are not currently being

adequately provided. The notice nust also state that any

deal er who wi shes to do so may appear and be heard at the

publ i c heari ngs.

(b) At a public hearing required by this subsection, a

governnmental entity nust, at a nininum consider

1. Wiether the service that is proposed to be provided

is currently being offered in the community and, if so,

whet her the service is generally avail abl e throughout the

conmuni ty.

2. \Wether a simlar service is currently being

offered in the comunity and, if so, whether the service is

general ly avail abl e throughout the conmunity.

3. If the sanme or sinilar service is not currently

of fered, whether any other service provider proposes to offer

the sane or a simlar service and, if so, what assurances that

service provider is willing or able to offer regarding the
14
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sane _or_simlar service.

4. The capital investnent required by the governnent

entity to provide the comruni cations service, the estimted

realistic cost of operation and maintenance and, using a ful

cost-accounting nethod, the estinmated realistic revenues and

expenses of providing the service and the proposed nethod of

financing.

5. The private and public costs and benefits of

providing the service by a private entity or a governnmenta

entity, including the affect on existing and future jobs,

actual econom c devel opnent prospects, tax-base grow h,

education, and public health.

(c) At one or nore of the public hearings under this

subsection, the governnental entity nust make avail able to the

public a witten business plan for the proposed comruni cations

service venture containing, at a mni num

1. The projected nunmber of subscribers to be served by

t he venture.

2. The geographic area to be served by the venture.

3. The types of communi cations services to be

provi ded.

4. A plan to ensure that revenues exceed operating

expenses and paynent of principal and interest on debt within

4 years.

5. Estimated capital and operational costs and

revenues for the first 4 years.

6. Projected network nodernization and technol ogi ca

upgrade plans, including estinated costs.

(d) After making specific findings regarding the

factors in paragraphs (b) and (c), the governnental entity may

aut hori ze providing a comuni cations service by a nmajority
15
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recorded vote and by resol ution, ordinance, or other form

neans of adopti on.

(e) The governing body of a governnental entity may

i ssue one or _nore bonds to finance the capital costs for

facilities to provide a conmuni cati ons service. However:

1. A governnental entity may only pledge revenues in

support of the issuance of any bond to finance providing a

communi cati ons _service

a. Wthin the county in which the governnental entity

is | ocated;

b. Wthin an area in which the governnmental entity

provides electric service outside its hone county under an

electric service territorial agreenent approved by the Public

Servi ce Comm ssion before the effective date of this act; or

c. |If the governnental entity is a nmunicipality or

special district, within its corporate limts or in an area in

which the municipality or special district provides water

wastewater, electric, or natural gas service, or within an

urban service area designated in a conprehensive plan

whi chever is larger, unless the nunicipality or specia

district obtains the consent of the governmental entity within

t he boundaries of which the nmunicipality or special district

proposes to provide service. Any governnental entity from

whi ch consent is sought shall be the county or shall be

|l ocated within the county in which the governnental entity is

| ocated for consent to be effective.

2. Revenue bonds issued in order to finance providing

a _conmmuni cations service are not subject to the approval of

the electors if the revenue bonds mature within 15 years.

Revenue bonds issued to finance providing a conmuni cations

service that does not mature within 15 years nust be approved
16
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by the electors. The el ection nust be conducted as specified

in chapter 100, Florida Statutes.

(f) A governnental entity providing a comrunications

service may not price any service below the cost of providing

the service by subsidizing the communi cations service with

noneys fromrates paid by subscribers of a noncomuni cations

services utility or fromany other revenues. The cost standard

for determning cross-subsidization is whether the tota

revenue fromthe service is less than the total |ong-run

increnental cost of the service. Total |ong-run increnental

cost neans servi ce-specific volune and nonvol une-sensitive

costs.

(9) A governnental entity providing a comruni cations

service nmust conply with the requirenents of section 218. 32,

Florida Statutes, and shall keep separate and accurate books

and records, mmintained in accordance with generally accepted

accounting principles, of a governnental entity's

communi cation service, and they shall be nade avail able for

any audits of the books and records conducted under applicable

law. To facilitate equitable distribution of indirect costs, a

| ocal governnent shall devel op and follow a cost-allocation

plan, which is a procedure for allocating direct and indirect

costs and which is generally devel oped in accordance with OVB

Circular A-87, Cost Principles for State, Local, and Indi an

Tribal Governnment, published by the United States Ofice of

Managenent and Budget.

(h) The governnental entity shall establish an

enterprise fund to account for its operation of communications

services.

(i) The governnmental entity shall adopt separate

operating and capital budgets for its conmuni cati ons services.
17
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(j) A governnental entity may not use its powers of

em nent _domai n under chapter 73, Florida Statutes, solely or

primarily for the purpose of providing a conmmunications

service.

(k) The governnental entity shall conduct an annua

review at a formal public nmeeting to consider the progress the

governnmental entity is making toward reaching its business

pl an goal s and objectives for providing comruni cation

services. At the public neeting the governnental entity shal

review the rel ated revenues, operating expenses, and paynent

of interest on debt.

(1) 1f, after 4 vears following the initiation of the

provi sion of communi cations services by a governnental entity

or 4 years after the effective date of this act, whichever is

| ater, revenues do not exceed operating expenses and paynent

of principal and interest on the debt for a governnmental

entity's provision of comrunications services, no |ater than

60 days following the end of the 4-year period a governnmental

entity shall hold a public hearing at which the governnmenta

entity shall do at |east one of the follow ng:

1. Approve a plan to cease providi ng communi cations

services;

—

2. Approve a plan to dispose of the systemthe

governnmental entity is using to provide conmuni cations

services and, accordingly, to cease providing comruni cations

services;

—

3. Approve a plan to create a partnership with a

private entity in order to achi eve operations in which

revenues exceed operating expenses and paynent of principa

and i nterest on debt; or

4. Approve the continuing provision of communi cations
18
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services.

(3)(a) A governnmental entity that provides a cable

service shall conply with the Cabl e Conmuni cations Policy Act

of 1984, 47 U.S.C. 521, et seq., the requlations issued by the

Feder al Conmmuni cati ons Conm ssion under the Cable

Communi cations Policy Act of 1984, 47 U.S.C. 521, et seq., and

all applicable state and federal rules and regul ations,

including, but not limted to, section 166.046, Florida

Statutes, and those provisions of chapters 202, 212, and 337,

Florida Statutes, which apply to a provider of the services.

(b) A governnmental entity that provides a

t el ecommuni cati ons service or advanced service nust conply, if

applicable, with chapter 364, Florida Statutes, and rules

adopted by the Public Service Conmm ssion; chapter 166, Florida

Statutes; and all applicable state and federal rules and

regul ations, including, but not linmted to, those provisions

of chapters 202, 212, and 337, Florida Statutes, which apply

to a provider of the services.

(c) A governmental entity nmy not exercise its power

or authority in any area, including zoning or |and use

requl ation, to require any person, including residents of a

particul ar devel opnent, to use or subscribe to any

communi cation service of a governnmental entity.

(d) A governnental entity shall apply its ordinances,

rules, and policies, and exercise any authority under state or

federal laws, including, but not limted to, those relating to

the follow ng subjects and without discrinnation as to itself

when providing a comruni cations service or to any private

provi der of communi cati ons _servi ces:

1. Access to public rights-of-way; and

2. Permtting, access to, use of, and paynent for use
19
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of governnmental entity-owned poles. The governnental entity is

subject to the sane terns, conditions, and fees, if any, for

access to gover nnent - owned pol es which the governnental entity

applies to a private provider for access.

(4)(a) |If a governnental entity was providing, as of

April 1, 2005, advanced services, cable services, or

t el ecommuni cations services, then it is not required to conply

with paragraph (2)(a), paragraph (2)(b), paragraph (2)(c),

paragraph (2)(d), sub-subparagraph (2)(e)1.c., paragraph

2)(f), paragraph (2)(Kk), or paragraph (2)(l), in order to

continue to provide advanced services, cable services, or

t el ecommuni cati ons services, respectively, but it nmust conply

with and be subject to all other provisions of this section

(b) If a governnmental entity, as of April 1, 2005, had

i ssued debt pl edging revenues from an advanced service, cable

service, or telecommuni cations service, then it is not

required to conply with paragraph (2)(a), paragraph (2)(b),

par agraph (2)(c), paragraph (2)(d), sub-subparagraph

2)(e)l.c., paragraph (2)(f), paragraph (2)(k), or paragraph

2)(1), in order to provide advanced services, cable services,

or tel ecomuni cations services, respectively, but it nust

comply with and be subject to all other provisions of this

secti on.

(c) |If a governnental entity, as of April 1, 2005, has

pur chased equi pnent _specifically for the provisioning of

advanced service, cable service, or teleconmunication service

and, as of May 6, 2005, has authorized the providing of an

advanced service, cable service, or teleconmunication service

then it is not required to conply with paragraph (2)(a),

par agraph (2)(b), paragraph (2)(c), paragraph (2)(d),

sub- subparagraph (2)(e)1l.c., paragraph (2)(f), paragraph
20
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2)(Kk), or paragraph (2)(l) in order to provide advanced

service, cable service, or teleconmunication service,

respectively, but it nmust conply with and be subject to al

other provisions of this section.

Thi s subsection does not relieve a governmental entity from

complying with subsection (5).

(5) Notwithstanding section 542.235, Florida Statutes,

or _any other law, a governnental entity that provides a

communi cations service is subject to the sane prohibitions

applicable to private providers under sections 542.18 and

542.19, Florida Statutes, as it relates to providing a

communi cations service. In addition, the exenption from

complying with paragraph (2)(f), does not confer state action

i mmunity, or any other antitrust inmunity or exenption, on any

governmental entity providing conmuni cati ons services.

(6) To ensure the safe and secure transportation of

passengers and freight through an airport facility, as defined

in section 159.27(17), Florida Statutes, an airport authority

or _other governnental entity that provides or is proposing to

provi de conmuni cations services only within the boundaries of

its airport layout plan, as defined in section 333.01(6),

Florida Statutes, to subscribers which are integral and

essential to the safe and secure transportati on of passengers

and freight through the airport facility, is exenpt fromthis

section. An airport authority or other governnental entity

that provides or is proposing to provide shared-tenant service

under section 364.339, Florida Statutes, but not dial tone

enabling subscribers to conplete calls outside the airport

| ayout plan, to one or nore subscribers within its airport

| ayout plan which are not integral and essential to the safe
21
9:28 PM 05/03/05 h1649. 22cu. 00q




© 00 N O O b~ W N P

W W N N N DN N N NN DN DN P P PP PP PR PR
O © 0o N o o A~ W N PP O O 0o N o o~ WwWN B+ o

Fl ori da Senate - 2005 SENATOR ANMENDMENT
Bill No. HB 1649, 1st Eng.

Bar code 385652

and secure transportation of passengers and freight through

the airport facility is exenpt fromthis section. An airport

authority or other governnental entity that provides or is

proposing to provide communi cati ons services to one or _nore

subscribers within its airport |ayout plan which are not

integral and essential to the safe and secure transportation

of passengers and freight through the airport facility, or to

one or nore subscribers outside its airport layout plan, is

not exenpt fromthis section. By way of exanple and not

limtation, the integral, essential subscribers may include

airlines and energency service entities, and the nonintegral

nonessential subscribers may include retail shops,

restaurants, hotels, or rental car conpanies.

(7)  This section does not alter or affect any

provision in the charter, code, or other governing authority

of a governnental entity that inpose additional or different

requi rements on provision of conmmuni cations service by a

governnmental entity. Any such provisions shall apply in

addition to the applicable provisions in this section

Section 9. If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severable.

Section 10. Section 364.01, Florida Statutes, is
amended to read:

364.01 Powers of conmission, |legislative intent.--

(1) The Florida Public Service Conmi ssion shal
exercise over and in relation to tel ecomruni cati ons conpani es
the powers conferred by this cggpter
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(2) 1t is the legislative intent to give exclusive
jurisdiction in all matters set forth in this chapter to the
Fl orida Public Service Comrission in regulating
t el econmuni cati ons conpani es, and such preenption shal
supersede any |ocal or special act or nunicipal charter where
any conflict of authority may exist. However, the provisions
of this chapter shall not affect the authority and powers
granted in s. 166.231(9) or s. 337.401

(3) Comunications activities that are not reqgul ated

by the Florida Public Service Comm ssion, including, but not

limted to, VolP, wireless, and broadband, are subject to this

state's generally applicable business requl ati on and deceptive

trade practices and consuner protection |laws, as enforced by

the appropriate state authority or through actions in the

judicial system This chapter does not limt the availability

to any party of any renedy or defense under state or federa

antitrust laws. The Legislature finds that the conpetitive

provi sion of tel ecomunications services, including |oca
exchange tel econmuni cations service, is in the public interest
and will provide custonmers with freedom of choice, encourage
the introduction of new tel econmuni cati ons service, encourage
t echnol ogi cal innovation, and encourage investnent in

tel ecommuni cations infrastructure. The Legislature further
finds that the transition fromthe nonopoly provision of |oca
exchange service to the conpetitive provision thereof wll
requi re appropriate regul atory oversight to protect consuners
and provide for the devel opment of fair and effective
conpetition, but nothing in this chapter shall linmt the
availability to any party of any renedy under state or federa
antitrust laws. The Legislature further finds that changes in
regul ations allow ng increased conpetition in

23
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t el ecommuni cati ons services could provide the occasion for
i ncreases in the tel econmmuni cati ons workforce; therefore, it
is in the public interest that conpetition in
t el econmuni cations services lead to a situation that enhances
t he hi gh-technol ogical skills and the econonic status of the
t el econmuni cati ons workforce. The Legislature further finds
that the provision of voice-over-Internet protocol (VOP) free
of unnecessary regul ation, regardless of the provider, is in
the public interest.

(4) The commi ssion shall exercise its exclusive
jurisdiction in order to:

(a) Protect the public health, safety, and wel fare by
ensuring that basic |ocal tel ecomunications services are
available to all consuners in the state at reasonabl e and
af fordabl e prices.

(b) Encourage competition through flexible regulatory
treat ment anong providers of tel econmunications services in
order to ensure the availability of the w dest possible range
of consuner choice in the provision of all teleconmunications
servi ces.

(c) Protect the public health, safety, and wel fare by
ensuring that nmonopoly services provided by tel ecommunications
conpani es continue to be subject to effective price, rate, and
service regul ati on.

(d) Pronote conpetition by encouraging innovation and

i nvest nent i n aewentrants—+nate tel ecommuni cati ons narkets and

by allowing a transitional period in which new and energing

technol ogi es ent+rants are subject to a reduced tesse+ |evel of

regul atory oversi ght thartecal—exechanrge—telecommniecations
cotpantes.
(e) Encourage all providers of tel ecomunications

24
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services to introduce new or experinental teleconmunications
services free of unnecessary regulatory restraints.

(f) Elimnate any rul es or anefer regul ati ons which
will delay or inmpair the transition to conpetition

(g) Ensure that all providers of tel ecomunications
services are treated fairly, by preventing anticonpetitive
behavi or and elim nating unnecessary regulatory restraint.

(h) Recogni ze the continuing energence of a
conpetitive tel econmunicati ons environnent through the
flexible regulatory treatnment of conpetitive
t el ecomuni cati ons services, where appropriate, if doing so
does not reduce the availability of adequate basic |oca
t el econmuni cations service to all citizens of the state at
reasonabl e and affordable prices, if conpetitive
t el ecomuni cati ons services are not subsidized by nonopoly
t el econmuni cations services, and if all nonopoly services are
available to all competitors on a nondiscrimnatory basis.

(i) Continue its historical role as a surrogate for
conpetition for nonopoly services provided by | ocal exchange
t el econmuni cati ons conpani es.

Section 11. Section 364.011, Florida Statutes, is
created to read

364.011 Exenptions from comm ssion jurisdiction.--The

follow ng services are exenpt from oversi ght by the

commi ssion, except to the extent delineated in this chapter or

specifically authorized by federal |aw

(1) Intrastate interexchange tel econmuni cations

services.

(2) Broadband services, regardl ess of the provider

platform or protocol

(3) VolP.
25
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(4) Wreless tel ecomuni cations, including comercia

nobi |l e radi o service providers.

Section 12. Section 364.012, Florida Statutes, is
created to read

364.012 Consistency with federal |aw. --

(1) In order to pronpte conm ssion coordination with

federal policynakers and requl atory agencies, the comi ssion

shall maintain continuous |iaisons with appropriate federa

agenci es whose policy decisions and rul enaki ng authority

af fect those tel ecommuni cati ons conpani es over which the

comm ssion has jurisdiction. The comm ssion is encouraged to

participate in the proceedings of federal agencies in cases in

which the state's consuners may be affected and to convey the

comni ssion's policy positions and i nformation requirenents in

order to achieve greater efficiency in requlation

(2) This chapter does not linmt or nodify the duties

of a local exchange carrier to provide unbundl ed access to

network elenents or the comm ssion's authority to arbitrate

and enforce interconnection agreenents to the extent that

those elenents are required under 47 U.S.C. ss. 251 and 252,

and under any regul ati ons i ssued by the Federal Conmmuni cations

Conmi ssion at rates deternmined in accordance with the

st andards establi shed by the Federal Conmmuni cations Comm SSion

pursuant to 47 CF.R ss. 51.503-51.513, inclusive of any

successor requl ation or successor forbearance of requl ation

Section 13. Section 364.013, Florida Statutes, is
created to read

364. 013 Energi ng and advanced services. - - Broadband

service and the provision of voice-over-lnternet-protoco

Vol P) shall be free of state regul ation, except as delineated

in this chapter or as specifically authorized by federal |aw,
26
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regardl ess of the provider, platform or protocol

Section 14. Section 364.02, Florida Statutes, is
amended to read:

364.02 Definitions.--As used in this chapter

(1) "Basic local teleconmunications service" neans
voi ce-grade, flat-rate residential, and flat-rate single-line
busi ness | ocal exchange services which provide dial tone,
| ocal usage necessary to place unlinmted calls within a | oca
exchange area, dual tone nultifrequency dialing, and access to
the follow ng: energency services such as "911," all locally
avai | abl e i nterexchange conpani es, directory assistance,
operator services, relay services, and an al phabetica
directory listing. For a |ocal exchange tel econmunications
conpany, the sueh term shall include any extended area service
routes, and extended calling service in existence or ordered
by the comm ssion on or before July 1, 1995.

(2) "Broadband service" neans any service that

consists of or includes the offering of the capability to

transnmit or receive information at a rate that is not |ess

than 200 kil obits per second and either

(a) Is used to provide access to the Internet; or

(b) Provides conputer processing, infornation storage,

i nformati on content, or protocol conversion in conbination

with the service

The definition of broadband service does not include any

intrastate tel ecomuni cations services that have been tariffed

with the commi ssion on or before January 1, 2005.

(3)2 "Conmercial nobile radi o service provider"
means a conmercial nobile radio service provider as defined by
and pursuant to 47 U S.C. ss. 153(n) and 332(d).
9:28 PM 05/03/05 2 h1649. 22cu. 00q
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(4) 3> "Conmission" neans the Florida Public Service
Conmi ssi on.

(5) 4 "Conpetitive |ocal exchange tel econmunications
conpany" neans any comnpany certificated by the conmi ssion to
provi de | ocal exchange tel ecomruni cati ons services in this
state on or after July 1, 1995.

(B) {5y "Corporation" includes a corporation, conpany,
associ ation, or joint stock association.

(N6 "Intrastate interexchange tel econmuni cations
conpany" neans any entity that provides intrastate
i nt erexchange tel ecomuni cati ons servi ces.

(8)t#A- "Local exchange tel ecommunications conpany"
nmeans any conpany certificated by the comm ssion to provide
| ocal exchange tel ecomruni cations service in this state on or
bef ore June 30, 1995.

(9) 8> "Monopoly service" neans a tel ecommunications
service for which there is no effective conpetition, either in
fact or by operation of |aw

(10) 9> "Nonbasic service" means any
t el ecommuni cati ons service provided by a | ocal exchange
t el ecomuni cati ons conmpany other than a basic |oca
t el ecommuni cati ons service, a local interconnection
arrangenent described in s. 364.16, or a network access
service described in s. 364.163.

(11) 36 "Operator service" includes, but is not
l[imted to, billing or conpletion of third-party,
person-to-person, collect, or calling card or credit card
calls through the use of a live operator or autonated
equi pnent .

(12) 3 "Operator service provider" means a person
who furnishes operator service through a call aggregator
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(13) 22 "Service" is to be construed in its broadest
and nost inclusive sense. The term "service" does not include

br oadband service or voice-over-Internet protocol service for

pur poses of regul ation by the comm ssion. Nothing herein shal
affect the rights and obligations of any entity related to the
payment of switched network access rates or other intercarrier
conpensation, if any, related to voice-over-Internet protoco

service. Notwithstanding s. 364.013, and the exenption of

services pursuant to this subsection, the conm ssion nay

arbitrate, enforce, or approve interconnection agreenents, and

resol ve di sputes as provided by 47 U S.C. ss. 251 and 252, or

any other applicable federal law or requlation. Wth respect

to the services exenpted in this subsection, regardl ess of the

technol ogy, the duties of a |ocal exchange tel ecommuni cations

conpany are only those that the conpany is obligated to extend

or _provide under applicable federal |aw and reqgul ations.

(14) 33> "Tel econmuni cati ons conpany" includes every
corporation, partnership, and person and their |essees,
trustees, or receivers appointed by any court whatsoever, and
every political subdivision in the state, offering two-way
t el ecomuni cations service to the public for hire within this
state by the use of a telecomrunications facility. The term
"t el econmuni cati ons conpany" does not include:

(a) An entity which provides a tel ecomuni cations
facility exclusively to a certificated tel ecommuni cations
conpany;

(b) An entity which provides a tel ecomunications
facility exclusively to a company which is excluded fromthe
definition of a tel ecommuni cations conmpany under this
subsecti on;

(c) A comercial nobile radio service provider
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(d) A facsimle transm ssion service;
(e) A private computer data network conpany not
of fering service to the public for hire;
(f) A cable television conpany providi ng cabl e service
as defined in 47 U S.C. s. 522; or

(g) An intrastate interexchange tel econmunications

conpany.

However, each commercial nobile radio service provider and
each intrastate interexchange tel econmuni cati ons conpany shal
continue to be liable for any taxes inmposed under ptursuant—te
chapters 202, 203, and 212 and any fees assessed under
putstant—to ss. 364. 025 and 364.336. Each intrastate

i nt erexchange tel ecomuni cati ons conpany shall continue to be
subject to ss. 364.04, 364.10(3)(a) and (d), 364.163, 364.285,
364. 501, 364.603, and 364.604, shall provide the conm ssion
with such current information as the conmi ssion deens
necessary to contact and comunicate with the conpany, shal
continue to pay intrastate switched network access rates or
other intercarrier conmpensation to the | ocal exchange

t el ecomuni cati ons conmpany or the conpetitive |ocal exchange

t el econmuni cati ons conpany for the origination and term nation
of interexchange tel ecomruni cati ons service, and shall reduce
its intrastate long distance toll rates in accordance with s.
364.163(2).

(15) 34y "Tel ecomunications facility" includes rea
estate, easenents, apparatus, property, and routes used and
operated to provide two-way tel ecommunications service to the
public for hire within this state.

(16) "Vol P' neans the voice-over-Internet protocol as

that termis defined in federal |aw.
30
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Section 15. Section 364.0361, Florida Statutes, is
amended to read:

364. 0361 Local governnent authority; nondi scrimnatory
exercise.--A local governnent shall treat each
t el econmuni cati ons conpany in a nondi scrim natory nanner when
exercising its authority to grant franchises to a
t el ecomuni cati ons company or to otherw se establish
conditions or conpensation for the use of rights-of-way or
ot her public property by a tel econmuni cati ons conpany. A |oca
government may not directly or indirectly regulate the terms
and conditions, including, but not limted to, the operating
systenms, qualifications, services, service quality, service
territory, and prices, applicable to or in connection with the

provi sion of any voice-over-Internet protocol, regardl ess of

the platform provider, or protocol, broadband or informtion

service. This section does not relieve a provider from any
obligations under s. 166.046 or s. 337.401

Section 16. Section 364.10, Florida Statutes, is
amended to read:

364. 10 Undue advantage to person or locality
prohi bited; Lifeline service.--

(1) A tel econmunications conpany may not make or give
any undue or unreasonabl e preference or advantage to any
person or locality or subject any particul ar person or
locality to any undue or unreasonabl e prejudice or
di sadvantage i n any respect what soever.

(2)(a) The prohibitions of subsection (1)
notwi t hstanding, an eligible tel ecomunications carrier &

L . .

shall provide a Lifeline Assistance Plan to qualified

resi dential subscribers, as defined in a comm ssion-approved
31
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tariff or price list, and a preferential rate to eligible

facilities as provided for in part Il. For the purposes of

this section, the term"eliqgible tel ecomunications carrier"

neans _a tel ecommuni cati ons _conpany, as defined by s. 364.02,

which is designated as an eligible tel ecomunications carrier

by the comm ssion pursuant to 47 CF. R s. 54.201

(b) An eligible tel ecomunications carrier shall offer

a _consuner _who applies for or receives Lifeline service the

option of blocking all toll calls or, if technically capable,

placing a linmt on the nunber of toll calls a consuner can

nmake. The eliqgible tel econmuni cations carrier nay not charge

the consuner an adm nistrative charge or other additional fee

for blocking the service.

(c) An eligible tel ecommuni cations carrier may not

collect a service deposit in order to initiate Lifeline

service if the qualifying | owincone consuner voluntarily

elects toll blocking or toll limtation. If the qualifying

| owi ncone _consuner _elects not to place toll bl ocking on the

line, an eligible telecomunications carrier nmay charge a

service deposit.

(d) An eligible tel ecomunications carrier my not

charge Lifeline subscribers a nmonthly nunber-portability

charge.

(e)l. An eligible telecommuni cations carrier mnust

notify a Lifeline subscriber of inpending term nation of

Lifeline service if the conpany has a reasonable basis for

believing that the subscriber no | onger qualifies.

Notification of pending term nation nust be in the formof a

letter that is separate fromthe subscriber's bill

2. An eligible tel ecomuni cations carrier shall all ow

a subscriber 60 days followi ng the date of the pending
32
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term nation letter to denpnstrate continued eligibility. The

subscri ber nust present proof of continued eligibility. An

eligible tel ecomuni cations carrier may transfer a subscri ber

off of Lifeline service, pursuant to its tariff, if the

subscriber fails to denonstrate continued eligibility.

3. The comm ssion shall establish procedures for such

notification and term nation

(f) An eligible tel ecommuni cations carrier shal

tinely credit a consuner's bill with the Lifeline Assistance

credit as soon as practicable, but no |later than 60 days

follow ng receipt of notice of eligibility fromthe Ofice of

Publ i c Counsel or proof of eligibility fromthe consuner.

(3)(a) Effective Septenber 1, 2003, any |ocal exchange
t el econmuni cati ons conpany authorized by the comi ssion to
reduce its switched network access rate pursuant to s. 364.164
shal |l have tariffed and shall provide Lifeline service to any
otherwi se eligible customer or potential custoner who neets an
income eligibility test at 135 425 percent or less of the
federal poverty inconme guidelines for Lifeline customers. Such
atest for eligibility must augment, rather than replace, the
eligibility standards established by federal |aw and based on
participation in certain | owincome assistance progranms. Each
intrastate interexchange tel econmuni cati ons conpany shall
ef fective Septenmber 1, 2003, file a tariff providing at a
mnimmthe intrastate interexchange tel ecommunications
carrier's current Lifeline benefits and exenptions to Lifeline
custonmers who neet the incone eligibility test set forth in
this subsection. The O fice of Public Counsel shall certify
and maintain clains submtted by a custoner for eligibility
under the income test authorized by this subsection

(b) Each eligible tel ecomunications carrier t+eeat
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exchange—tetecommuni-catens—coRpany subject to this subsection
shall provide to each state and federal agency providing
benefits to persons eligible for Lifeline service
applications, brochures, panphlets, or other materials that
i nformthe sueh persons of their eligibility for Lifeline, and
each state agency providing the steh benefits shall furnish
the materials to affected persons at the tine they apply for
benefits.

(c) Any local exchange tel ecomunications conpany
customer receiving Lifeline benefits shall not be subject to
any residential basic |local teleconmunications service rate
i ncreases authorized by s. 364.164 until the |local exchange
t el ecomuni cati ons conpany reaches parity as defined in s.
364.164(5) or until the customer no |onger qualifies for the
Lifeline benefits established by this section or s. 364. 105,
or unl ess otherw se determ ned by the comi ssion upon petition
by a | ocal exchange tel econmuni cati ons conpany.

(d) An eligible tel ecommuni cations carrier may not

di sconti nue basic | ocal exchange tel ephone service to a

subscri ber who receives Lifeline service because of nonpaynent

by the subscriber of charges for nonbasic services billed by

t he tel econmuni cati ons conpany, including | ong-distance

service. A subscriber who receives Lifeline service shall be

required to pay all applicable basic |ocal exchange service

fees, including the subscriber line charge, E-911, tel ephone

relay systemcharges, and applicable state and federal taxes.

(e) An eligible tel ecomunications carrier my not

refuse to connect, reconnect, or provide Lifeline service

because of unpaid toll charges or nonbasi c charges other than

basi c | ocal exchange service.

(f) An eligible tel ecommunications carrier my require
34
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t hat paynent arrangenents be nade for outstandi ng debt

associated with basic |ocal exchange service, subscriber |ine

charges, E-911, tel ephone relay system charges, and applicable

state and federal taxes.

() An eligible tel ecomunications carrier may bl ock a

Lifeline service subscriber's access to all |ong-distance

service, except for toll-free nunbers, and may bl ock the

ability to accept collect calls when the subscriber owes an

out st andi ng anpunt _for | ong-di stance service or _anpunts

resulting fromcollect calls. However, the eligible

t el ecomuni cations carrier may not inpose a charge for

bl ocki ng | ong-di stance service. The eligible

t el ecommuni cations carrier shall renpve the block at the

request of the subscriber without additional cost to the

subscri ber upon paynent of the outstanding anpunt. An eligible

t el ecommuni cations carrier nmay charge a service deposit before

removi ng the bl ock.

(h) ¢y~ By Decenber 31, 2003, each state agency that
provi des benefits to persons eligible for Lifeline service
shal I undertake, in cooperation with the Departnment of

Children and Fam |y Services, the Departnent of Education, the

comni ssion, the O fice of Public Counsel, and

t el ecomuni cati ons comnpani es providing Lifeline services, the

devel opnent of procedures to promote Lifeline participation
(i) ey The commission shall report to the Governor

the President of the Senate, and the Speaker of the House of

Represent ati ves by Decenber 31 each year on the nunber of

customers who are subscribing to Lifeline service and the

ef fecti veness of any procedures to pronote participation

(j) The commission shall adopt rules to adm nister

this section.
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Section 17. Section 364.502, Florida Statutes, is

repeal ed.
Section 18. Subsection (1) of section 364.335, Florida

Statutes, is anended to read:

364.335 Application for certificate.--

(1) Each applicant for a certificate shall

(a) Provide all information required by rule or order
of the comm ssion, which may include a detailed inquiry into
the ability of the applicant to provide service, a detailed
inquiry into the territory and facilities involved, and a
detailed inquiry into the existence of service from ot her
sources within geographical proximty to the territory applied
for.

(b) File with the comm ssion schedul es showi ng al
rates for service of every kind furnished by it and all rules
and contracts relating to such service.

(c) File the application fee required by the
conmi ssion in an ampunt not to exceed$500%$258. Such fees
shal | be deposited in accordance with s. 350.113.

(d) Submit an affidavit that the applicant has caused
notice of its application to be given to such persons and in
such manner as may be prescribed by conm ssion rule.

Section 19. Section 364.336, Florida Statutes, is
amended to read:

364. 336 Regul atory assessnent fees.--Notw thstanding
any provisions of law to the contrary, each tel ecomunications
conpany licensed or operating under this chapter, for any part
of the preceding 6-month period, shall pay to the conmm ssion
within 30 days follow ng the end of each 6-nonth period, a fee
that may not exceed 0.25 percent annually of its gross
operating revenues derived fromintrastate business, except,
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for purposes of this section and the fee specified in s.
350. 113(3), any anpunt paid to another tel ecomunications
conpany for the use of any tel econmunications network shall be
deducted fromthe gross operating revenue for purposes of

conputing the fee due. The conmi ssion shall by rule assess a

nmnimumfee in an ampunt up to $1,000. The mini mum anbunt nmay

vary dependi ng on the type of service provided by the

t el ecommuni cati ons _conpany, and shall, to the extent

practicable, be related to the cost of requlating such type of

conpany. Differences, if any, between the anobunt paid in any
6-nonth period and the amount actually determ ned by the
conmi ssion to be due shall, upon notion by the comm ssion, be
i medi ately paid or refunded. Fees under this section may not
be | ess than $50 annually. Such fees shall be deposited in
accordance with s. 350.113. The comm ssion may by rule
establish criteria for payment of the regul atory assessment
fee on an annual basis rather than on a sem annual basis.

Section 20. Subsection (6) of section 196.012, Florida
Statutes, is anended to read

196. 012 Definitions.--For the purpose of this chapter
the following terns are defined as foll ows, except where the
context clearly indicates otherw se:

(6) Governnental, nunicipal, or public purpose or
function shall be deemed to be served or performed when the
| essee under any | easehold interest created in property of the
United States, the state or any of its political subdivisions,
or any nunicipality, agency, special district, authority, or
ot her public body corporate of the state is denonstrated to
performa function or serve a governnental purpose which could
properly be perforned or served by an appropriate government al
unit or which is denonstrated to performa function or serve a
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pur pose which woul d otherwi se be a valid subject for the
al l ocation of public funds. For purposes of the preceding
sentence, an activity undertaken by a | essee which is
permitted under the terns of its |ease of real property
designated as an aviation area on an airport |ayout plan which
has been approved by the Federal Aviation Adm nistration and
which real property is used for the administration, operation
busi ness offices and activities related specifically thereto
in connection with the conduct of an aircraft full service
fi xed base operation which provi des goods and services to the
general aviation public in the pronotion of air commerce shal
be deemed an activity which serves a governnmental, rmunici pal
or public purpose or function. Any activity undertaken by a
| essee which is permitted under the terns of its | ease of rea
property designated as a public airport as defined in s.
332.004(14) by nunicipalities, agencies, special districts,
authorities, or other public bodies corporate and public
bodi es politic of the state, a spaceport as defined in s.
331.303(19), or which is located in a deepwater port
identified in s. 403.021(9)(b) and owned by one of the
foregoi ng governnental units, subject to a | easehold or other
possessory interest of a nongovernnental |essee that is deemed
to performan aviation, airport, aerospace, maritine, or port
pur pose or operation shall be deened an activity that serves a
governmental , municipal, or public purpose. The use by a
| essee, |licensee, or managenment conpany of real property or a
portion thereof as a convention center, visitor center, sports
facility with permanent seating, concert hall, arena, stadium
park, or beach is deened a use that serves a governnental,
muni ci pal, or public purpose or function when access to the
property is open to the genera58public with or without a
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charge for admission. If property deeded to a nunicipality by
the United States is subject to a requirement that the Federa
Government, through a schedul e established by the Secretary of
the Interior, determine that the property is being maintained
for public historic preservation, park, or recreationa
purposes and if those conditions are not net the property wll
revert back to the Federal Government, then such property
shal |l be deenmed to serve a nunicipal or public purpose. The
term "governmental purpose" al so includes a direct use of
property on federal |lands in connection with the Federa
CGovernment's Space Expl oration Program or spaceport activities
as defined in s. 212.02(22). Real property and tangible
personal property owned by the Federal Governnment or the
Fl ori da Space Authority and used for defense and space
expl orati on purposes or which is put to a use in support
t hereof shall be deemed to perform an essential nationa
governmental purpose and shall be exenmpt. "Omed by the
| essee" as used in this chapter does not include persona
property, buildings, or other real property inprovenments used
for the administration, operation, business offices and
activities related specifically thereto in connection with the
conduct of an aircraft full service fixed based operation
whi ch provi des goods and services to the general aviation
public in the pronotion of air comerce provided that the rea
property is designated as an aviation area on an airport
| ayout plan approved by the Federal Aviation Adm nistration.
For purposes of determ nation of "ownership," buildings and
other real property inmprovements which will revert to the
airport authority or other governnental unit upon expiration

of the termof the | ease shall be deemed "owned" by the
governmental unit and not the | essee. Providing two-way
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t el ecomuni cations services to the public for hire by the use
of a telecomunications facility, as defined in s. 364.02(15)

536402{(34)y, and for which a certificate is required under

chapter 364 does not constitute an exenpt use for purposes of
Ss. 196.199, unless the tel ecomunications services are

provi ded by the operator of a public-use airport, as defined
ins. 332.004, for the operator's provision of

t el econmuni cations services for the airport or its tenants,
concessionaires, or |icensees, or unless the

t el econmuni cati ons services are provided by a public hospital
However, property that is being used to provide such

t el econmuni cati ons services on or before Cctober 1, 1997,
shal |l remain exenpt, but such exenption expires Cctober 1,
2004.

Section 21. Paragraph (b) of subsection (1) of section
199.183, Florida Statutes, is anended to read:

199. 183 Taxpayers exenpt from annual and nonrecurring
t axes. - -

(1) Intangible personal property owned by this state
or any of its political subdivisions or municipalities shal
be exenpt fromtaxation under this chapter. This exenption
does not apply to:

(b) Property related to the provision of two-way
t el econmuni cations services to the public for hire by the use
of a telecomunications facility, as defined in s. 364.02(15)

s—36402(34), and for which a certificate is required under
chapter 364, when the sueh service is provided by any county,

muni ci pality, or other political subdivision of the state. Any
imunity of any political subdivision of the state or other
entity of | ocal governnent fromtaxation of the property used
to provide tel econmunication services that is taxed as a
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result of this paragraph is hereby wai ved. However, intangible
personal property related to the provision of sueh
t el ecomuni cati ons services provided by the operator of a
public-use airport, as defined in s. 332.004, for the
operator's provision of tel ecommunications services for the
airport or its tenants, concessionaires, or |licensees, and
i ntangi bl e personal property related to the provision of sueh
t el econmuni cati ons services provided by a public hospital, are
exenpt fromtaxation under this chapter

Section 22. Subsection (6) of section 212.08, Florida
Statutes, is anended to read

212.08 Sales, rental, use, consunption, distribution
and storage tax; specified exenptions.--The sale at retail
the rental, the use, the consunption, the distribution, and
the storage to be used or consuned in this state of the
followi ng are hereby specifically exenpt fromthe tax inposed
by this chapter.

(6) EXEMPTIONS; POLITICAL SUBDI VI SIONS. --There are
al so exenpt fromthe tax inposed by this chapter sales nade to
the United States CGovernnent, a state, or any county,
nmuni ci pality, or political subdivision of a state when paynent
is made directly to the deal er by the governnental entity.
Thi s exenption shall not inure to any transacti on ot herw se
t axabl e under this chapter when paynent is nmade by a
government enpl oyee by any neans, including, but not limted
to, cash, check, or credit card when that enployee is
subsequently rei nbursed by the governnental entity. This
exenption does not include sales of tangi ble personal property
made to contractors enployed either directly or as agents of
any such governnent or political subdivision thereof when such
tangi bl e personal property goezlinto or becones a part of
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public works owned by such governnent or politica
subdi vi sion. A determ nati on whether a particular transaction
is properly characterized as an exenpt sale to a governnment
entity or a taxable sale to a contractor shall be based on the
substance of the transaction rather than the formin which the
transaction is cast. The department shall adopt rul es that
gi ve special consideration to factors that govern the status
of the tangi bl e personal property before its affixation to
real property. In devel oping these rules, assunption of the
ri sk of danage or loss is of paranobunt consideration in the
determ nation. This exenpti on does not include sales, rental
use, consunption, or storage for use in any politica
subdi vision or nmunicipality in this state of nachi nes and
equi prent and parts and accessories therefor used in the
generation, transm ssion, or distribution of electrical energy
by systens owned and operated by a political subdivision in
this state for transm ssion or distribution expansion
Li kewi se exenpt are charges for services rendered by radio and
tel evision stations, including line charges, talent fees, or
license fees and charges for filnms, videotapes, and
transcriptions used in producing radio or television
broadcasts. The exenption provided in this subsection does not
i nclude sales, rental, use, consunption, or storage for use in
any political subdivision or municipality in this state of
machi nes and equi pnent and parts and accessories therefor used
in providing two-way tel ecomunications services to the public
for hire by the use of a telecomunications facility, as
defined in s. 364.02(15) s—36402(%4), and for which a

certificate is required under chapter 364, which facility is

owned and operated by any county, rmunicipality, or other

political subdivision of the state. Any inmunity of any
42
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political subdivision of the state or other entity of |oca
government fromtaxation of the property used to provide
t el econmuni cation services that is taxed as a result of this
section is hereby wai ved. However, the exenption provided in
this subsection includes transactions taxable under this
chapter which are for use by the operator of a public-use
airport, as defined in s. 332.004, in providing such
t el econmuni cations services for the airport or its tenants,
concessionaires, or |icensees, or which are for use by a
public hospital for the provision of such tel ecommunications
servi ces.

Section 23. Subsection (8) of section 290.007, Florida
Statutes, is anended to read

290. 007 State incentives available in enterprise
zones. --The followi ng incentives are provided by the state to
encourage the revitalization of enterprise zones:

(8) Notwithstanding any law to the contrary, the
Public Service Commission may allow public utilities and
t el ecomuni cati ons conpanies to grant discounts of up to 50
percent on tariffed rates for services to small busi nesses
|l ocated in an enterprise zone designated pursuant to s.
290. 0065. Such di scounts nmay be granted for a period not to
exceed 5 years. For purposes of this subsection, the term
"public utility" has the same neaning as in s. 366.02(1) and
the term "tel ecommuni cati ons conpany” has the sane neani ng as

ins. 364.02(14) s—364-062(13).
Section 24. Subsection (3) of section 350. 0605,

Florida Statutes, is anmended to read:

350. 0605 Forner commi ssioners and enpl oyees;
representation of clients before comm ssion.--

(3) For a period of 2 years follow ng term nation of
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service on the conm ssion, a forner nenber nay not accept
enpl oyment by or conpensation froma business entity which
directly or indirectly, owns or controls a public utility
regul ated by the commi ssion, froma public utility regul ated
by the commi ssion, froma business entity which, directly or
indirectly, is an affiliate or subsidiary of a public utility
regul ated by the conmission or is an actual business
conpetitor of a |local exchange conpany or public utility
regul ated by the conmission and is otherw se exenpt from
regul ati on by the conmm ssion under ss. 364.02(14) 36402(13)
and 366.02(1), or froma business entity or trade association
that has been a party to a comni ssion proceeding within the 2
years preceding the menber's term nation of service on the
conmi ssion. This subsection applies only to nmenbers of the
Fl orida Public Service Com ssion who are appoi nted or
reappoi nted after May 10, 1993.

Section 25. Subsection (4) of section 364.602, Florida
Statutes, is anended to read:

364. 602 Definitions.--For purposes of this part:

(4) "Oiginating party" means any person, firm
corporation, or other entity, including a tel ecomunications
conpany or a billing clearinghouse, that provides any
t el ecommuni cations service or infornation service to a
customer or bills a custoner through a billing party, except
the term™"originating party" does not include any entity
specifically exenpted fromthe definition of
"t el econmuni cati ons conpany"” as provided in s. 364.02(14) s+
3640213y

Section 26. Subsection (5) of section 489.103, Florida

Statutes, is anended to read:

489. 103 Exenptions.--This part does not apply to:
44
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(5) Public utilities, including special gas districts
as defined in chapter 189, tel econmunications conpani es as

defined in s. 364.02(14) s—36402(%3) and natural gas

transm ssi on conpanies as defined in s. 368.103(4), on

construction, maintenance, and devel opnent work perforned by
their enpl oyees, which work, including, but not limted to,
work on bridges, roads, streets, highways, or railroads, is
incidental to their business. The board shall define, by rule,
the term"incidental to their business" for purposes of this
subsecti on.

Section 27. This act nmay not be construed to limt the

rights of local governnent or the duties of providers of cable

service to conply with any and all requirenents of federal

state, or local law, including, but not limted to, 47 U.S.C

s.541, s. 166.046, and s. 337.401

Section 28. Subsection (4) of section 364.051, Florida
Statutes, is anended to read

364.051 Price regulation.--

(4) (a) Notwithstandi ng the—provisions—ef subsection
(2), any local exchange tel ecomunications conpany t hat
bel i eves circunstances have changed substantially to justify
any increase in the rates for basic | ocal tel ecommunications
services nay petition the conm ssion for a rate increase, but
t he conmi ssion shall grant the sueh petition only after an
opportunity for a hearing and a conpelling showi ng of changed
ci rcunmst ances. The costs and expenses of any governnent
programor project required in part Il nay shaH not be
recovered under this subsection unless the steh costs and
expenses are incurred in the absence of a bid and subject to
carrier-of-last-resort obligations as provided for in part 11.
The conmi ssion shall act upon the anry—sueh petition within 120
9:28 PM 05/03/05 o h1649. 22cu. 00q
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days after of its filing.

(b) For purposes of this section, evidence of damage

occurring to the lines, plants, or facilities of a |loca

exchange tel ecomuni cati ons conpany that is subject to the

carrier-of-last-resort obligations, which danage is the result

of a tropical systemoccurring after June 1, 2005, and naned

by the National Hurricane Center, constitutes a conpelling

showi ng of changed circunmstances.

1. A conmpany may file a petition to recover its

intrastate costs and expenses relating to repairing,

restoring, or replacing the lines, plants, or facilities

damaged by a naned tropical system

2. The conmission shall verify the intrastate costs

and expenses submitted by the conpany in support of its

petition.

3. The conmpany nust show and the commi ssion shal

determ ne whether the intrastate costs and expenses are

reasonabl e under the circunstances for the naned tropica

system

4. A conpany having a stormreserve fund nmay recover

tropical -systemrel ated costs and expenses fromits custoners

only in excess of any anpunt available in the stormreserve

f und.

5. The conm ssion may determ ne the ampount of any

i ncrease that the conpany may charge its custoners, but the

charge per line itemmay not exceed 50 cents per nmonth per

custoner line for a period of not nobre than 12 nonths.

6. The conm ssion may order the conpany to add an

equal line-itemcharge per access line to the billing

statenent _of the conpany's retail basic |oca

t el ecommuni cations service custoners, its retail nonbasic
46
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t el ecommuni cati ons service custoners, and, to the extent the

comni ssi on determ nes appropriate, its whol esal e | oop

unbundl ed network el enent custoners. At the end of the

coll ection period, the commi ssion shall verify that the

col | ected ampbunt does not exceed the anpunt authorized by the

order. If collections exceed the ordered anpunt, the

comm ssion shall order the conmpany to refund the excess.

7. In order to qualify for filing a petition under

this paragraph, a conpany with one nmllion or nore access

lines, but fewer than three mllion access lines, nust have

tropi cal -systemrel ated costs and expenses exceeding $1.5

mllion, and a conpany with three nmllion or nbre access |lines

nmust have tropical -systemrel ated costs and expenses of $5

mllion or nore. A conmpany with fewer than one mllion access

lines is not required to neet a m ni rum danmage threshold in

order to qualify to file a petition under this paragraph.

8. A company may file only one petition for storm

recovery in any 12-nonth period for the previous storm season

but the application may cover damages from nore than one naned

tropical system

This paragraph is not intended to adversely affect the

comm ssion's consideration of any petition for an increase in

basic rates to recover costs related to storm damge which was

filed before the effective date of this act.

Section 29. This act shall take effect upon beconing a
| aw except that the provisions that create new standards of
conduct for Public Service Comm ssion nenbers and that create
new penalties for violations involving such nenbers shal
apply only to actions occurring after that date.
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—=====—========== T | T L E AMENDMENT ===============
And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
An act relating to regul ation of
conmuni cations; creating the Committee on
Public Service Comm ssion Oversight as a
standing joint conmttee of the Legislature;
providing for its nenbership, powers, and
duties; anending s. 350.001, F.S.; requiring
that the comm ssion performits duties
i ndependently; amending s. 350.031, F.S.
aut horizing the Florida Public Service
Conmi ssi on Nomi nating Council to nake
expenditures to advertise a vacancy on the
council or the comm ssion; requiring that the
Conmittee on Public Service Comi ssion
Oversi ght provide nom nees for recomendati on
to the Governor for appointnent to the Public
Servi ce Comm ssion; providing procedures;
amending s. 350.041, F.S.; clarifying the
prohi biti on against accepting gifts with
respect to its application to conmm ssioners
attendi ng conferences; requiring that a penalty
be i mposed agai nst a person who gives a
conmi ssioner a prohibited gift; requiring that
conmi ssioners avoid inpropriety and act in a
manner that pronotes confidence in the
conmi ssi on; prohibiting a conm ssioner from
soliciting any thing of value, either directly

48
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or indirectly, fromany public utility, its
affiliate, or any party; amending s. 350.042,
F.S.; requiring that a penalty be inposed
agai nst a person involved in a prohibited ex
parte conmuni cation with a conmi ssi oner
amending s. 350.061, F.S.; requiring that the
Conmmi ttee on Public Service Conm ssion
Oversight rather than the Joint Legislative
Auditing Conmittee appoint the Public Counsel
providing for biennial reconfirmation rather
than annual; requiring that the Public Counse
performhis or her duties independently;
amending s. 350.0614, F.S.; requiring that the
Conmittee on Public Service Comi ssion
Oversight rather than the Joint Legislative
Auditing Conmittee oversee expenditures of the
Publ i c Counsel; providing definitions;
providing for notice of public hearings to
consi der whet her the | ocal governnent will
provi de a comuni cations service; requiring a
governmental entity to take certain action
bef ore a communi cati ons service is provided,;
providing certain restrictions on revenue bonds
to finance provisioning of comrunications
services; requiring a |ocal government to make
avail able a witten business plan; providing
criteria for the business plan; setting pricing
standards; providing for accounting and books
and records; requiring the governnental entity
to establish an enterprise fund; requiring the

governmental entity to naintain separate
49




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2005 SENATOR ANMENDMENT

Bill

9:28 PM  05/03/05 h1649. 22cu. 00q

No. HB 1649, 1st Eng.

Bar code 385652
operating and capital budgets; limting the use
of em nent-domain powers; requiring a
governmental entity to hold a public hearing to
consider certain factors if the business plan
goals are not nmet; requiring conpliance with
certain federal and state |laws; requiring |oca
government to treat itself the sane as it
treats other providers of simlar
conmuni cati ons services; exenpting certain
governmental entities from specified provisions
of the act; requiring a |local governnment
provi der of communications services to foll ow
t he sane prohibitions as other providers of the
same services; providing an exenption for
airports under certain conditions; recognizing
preenmption of a charter, code, or other
governmental authority; providing for
severability; repealing s. 364.502, F.S., which
provi des for regul ation of video programm ng
amending s. 364.01, F.S.; specifying the
exclusive jurisdiction of the Florida Public
Service Commi ssion to regul ate
t el ecomuni cati ons comnpani es; providi ng that
state | aws governi ng busi ness and consurmer
protection be applied to comunications
activities that are not regul ated by the
conmi ssi on; revising provisions governing the
exclusive jurisdiction of the comi ssion
creating s. 364.011, F.S.; specifying certain
services that are exenpt from oversight by the

conmi ssion; creating s. 364.012, F.S.
50
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requiring the commssion to coordinate with
federal agencies; providing that ch. 364, F.S.
does not limt or nodify certain duties of a
| ocal exchange carrier; creating s. 364.013,
F.S.; requiring that broadband service renmain
free of state and local regulation; requiring
t hat voi ce-over-Internet protocol renmain free
of regul ation, except as specifically provided
inch. 364, F.S., or by federal |aw, anending
s. 364.02, F.S.; defining the terns "broadband
service" and "VolP'; redefining the term
"service"; anending s. 364.0361, F.S.
prohi biting a | ocal governnent fromregulating
voi ce-over-Internet protocol regardl ess of the
platformor provider; anending s. 364.10, F.S.
transferring applicability from
t el econmuni cati ons conpani es serving as
carriers of last resort to eligible
t el ecomuni cations carriers; defining the term
"eligible tel ecormunications carrier";
providing requirements for eligible
t el econmuni cations carriers; requiring the
Publ i c Service Comm ssion to establish
procedures for notification and term nation of
the Lifeline Assistance credit; providing
criteria for connection, reconnection, and
di scontinuati on of basic |oca
t el econmuni cations service for Lifeline
Assi stance subscribers; providing criteria for
bl ocki ng access to | ong-di stance servi ce;

addi ng the Departnent of Education and the
51
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O fice of Public Counsel to those agencies that
are directed to cooperate in devel opi ng
procedures for pronoting Lifeline
participation; requiring the conm ssion to
adopt rules; repealing s. 364.502, F.S.
relating to video progranmm ng services;
amending s. 364.335, F.S.; increasing to $500
from $250 the maxi mum al l owable filing fee for
certification of telecommunications carriers;
amending s. 364.336, F.S.; authorizing the
Public Service Conmission to establish a
m ni num fee of up to $1,000; authori zing
different fees for different types of services
provi ded by tel econmuni cati ons conpani es;
anmendi ng ss. 196.012, 199.183, 212.08, 290.007,
350. 0605, 364.602, and 489.103, F.S.
conform ng cross-references; providing
clarification of rights of |ocal governments
and duties of cable service providers to conply
with certain | aws and regul ati ons; amending s.
364. 051, F.S.; providing that damage to the
equi prent and facilities of a | ocal exchange
t el ecommuni cations as a result of a named
tropical systemconstitutes a conpelling
showi ng of changed circunstances to justify a
rate increase; allow ng such conpanies to
petition for recovery of such costs and
expenses; requiring the Public Service
Conmi ssion to verify the intrastate costs and
expenses for repairing, restoring, or replacing

damaged lines, plants, or facilities; requiring
52




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2005 SENATOR ANMENDMENT
No. HB 1649, 1st Eng.

Bar code 385652
the conm ssion to determ ne whether the
intrastate costs and expenses are reasonabl e;
requiring a conpany to exhaust any
stormreserve funds prior to recovery from
custoners; providing that the comm ssi on nay
aut hori ze addi ng an equal |ine-item charge per
access line for certain custoners; providing
for a rate cap and providing the maxi mum nunber
of months the rate may be i nposed; providing a
12-month linmt for the application; allow ng
recovery for nore than one stormwithin the

[imt; providing an effective date.
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