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By the Committee on Judiciary; and Senator Atwater

590- 2334- 05
1 A Dbill to be entitled
2 An act relating to trusts and ot her agency
3 rel ati onshi ps; amending s. 711.501, F.S.
4 i ncludi ng additional investment instrunents
5 within the definition of the term"security
6 account"; anmending s. 737.402, F.S.; revising
7 the powers conferred upon a trustee; anmendi ng
8 s. 737.403, F.S.; specifying circunstances in
9 whi ch court authorization is not required for a
10 trustee to exercise his or her power when a
11 conflict of interest exists; anending s.
12 738.104, F.S.; revising the circunmstances in
13 which a trustee is prohibited from nmaking an
14 adj ust rent when such adj ustnment woul d benefit
15 the trustee; clarifying the application of |aw
16 pertaining to the trustee's power to adjust;
17 anmending s. 738.1041, F.S.; providing
18 definitions governing certain trust
19 conversions; revising nethod of determ ning
20 fair market val ue; specifying consequences when
21 a court determnes that a fiduciary has not
22 acted in good faith; providing for creating an
23 express total return unitrust; anending s.
24 738.303, F.S.; defining the term"undistributed
25 i ncome" for purposes of a trust that is
26 admi nistered as a unitrust; anmending s.
27 738.401, F.S.; providing guidelines for
28 al l ocation of certain noneys received from
29 targeted entities and investnment entities;
30 defining terms; creating s. 737.309, F.S.
31 provi di ng procedures for the resignation of a
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trustee; providing that such resignation does
not di scharge or affect any liability of the
resigning trustee; providing for notice of

resi gnation; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (10) of section 711.501, Florida
Statutes, is amended to read:

711.501 Definitions.--1n ss. 711.50-711.512, unless
the context otherwi se requires, the term

(10) "Security account" neans:

(a) A reinvestnment account associated with a security,
a securities account with a broker, a cash balance in a
br okerage account, cash, interest, earnings, or dividends
earned or declared on a security in an account, a reinvestnent
account, or a brokerage account, whether or not credited to
t he account before the owner's death; er

(b) An investnent nmnagenent, investnment advisory,

invest nent _agency, custody, or other account with a bank or

trust conpany, including the securities in the account, the

cash balance in the account, cash equivalents, and interest,

earni ngs, or dividends earned or declared on a security in the

account, whether or not credited to the account before the

owner's death; or

(c)fby A cash balance or other property held for or
due to the owner of a security as a replacenent for or product
of an account security, whether or not credited to the account
before the owner's death.
Section 2. Paragraphs (y) and (z) of subsection (2) of
section 737.402, Florida Statutes, are anmended to read:
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737.402 Powers of trustees conferred by this part.--

(2) Unless otherwi se provided in the trust instrunment,
a trustee has the power:

(y) To enploy persons, including attorneys, auditors,
i nvestment advi sers, or agents, even if they are the trustee
or associated with the trustee, to advise or assist the
trustee in the performance of his or her administrative duties

and to pay conpensation and costs incurred in connection with

such enployment fromthe assets of the trust; to act w thout

i ndependent i nvestigation upon their recommendations; and,
i nstead of acting personally, to enploy one or nore agents to
perform any act of admi nistration, whether or not
di scretionary.
(z) To prosecute or defend actions, clains, or

proceedi ngs, including appeals, for the protection of trust

assets and of the trustee in the performance of his or her

duties__to enploy attorneys and other agents to advi se and

assist the trustee in the exercise of those powers; and to pay

conpensation and costs incurred in connection with such

enpl oynent fromthe assets of the trust.

Section 3. Subsection (2) of section 737.403, Florida

Statutes, is amended to read:

737.403 Power of court to pernmit deviation or to
approve transactions involving conflict of interest.--

(2) If the duty of the trustee and the trustee's
i ndi vidual interest or his or her interest as trustee of
anot her trust conflict in the exercise of a trust power, the
power may be exercised only by court authorizati on—exeept—as
provided—iA—s—F3F 4022 —Fe+—Fsr—e+—r- Under this
section, personal profit or advantage to an affiliated or
subsi di ary conpany or association is personal profit to any
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corporate trustee. Court authorization is not required for any

of the follow ng:

(a) The exercise of any power described in s.
737.402(2)(a), (e), (9). (s), or (v):

(b) The exercise of any power for which the trust

instrunent acknow edges the trustee's conflict of interest and

expressly authorizes the exercise of that power

notwi t hst andi ng conflict;

(c) The exercise of any power consented to in writing

by a settlor of the trust while the settlor holds the right of

revocation of the trust;

(d) The exercise of any power consented to in writing

by each of the beneficiaries to whomthe trustee is required

to provide any annual or periodic accounting. Consent under

this paragraph may be given by a person who represents the

interest of the beneficiary under s. 731.303, or by the |ega

guardi an of the beneficiary or, if there is no | egal quardian,

by the natural gquardian of the beneficiary; or

(e) Paynent of costs or attorney's fees incurred in

any trust proceeding fromthe assets of the trust unless an

action has been filed or defense asserted against the trustee

based upon a breach of trust. Court authorization is not

required if the action or defense is |later w thdrawn or

dism ssed by the party that is alleging a breach of trust, or

resolved without a deternmination by the court that the trustee

has committed a breach of trust.

Section 4. Subsections (3) and (4) and paragraph (b)
of subsection (5) of section 738.104, Florida Statutes, are
anended, and subsection (11) is added to that section, to
read:

738.104 Trustee's power to adjust.--
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(3) A trustee may not nmeke an adjustment:

oy T . : : :

od . I - . i
trustee—di-d—rot—have—thepower—to—adiust

(a)fby That reduces the actuarial value of the incone
interest in a trust to which a person transfers property with
the intent to qualify for a gift tax exclusion

(b)€e> That changes the amobunt payable to a
beneficiary as a fixed annuity or a fixed fraction of the
val ue of the trust assets;

(c)éd Fromany amount that is permanently set aside
for charitable purposes under a will or the terns of a trust
unl ess both inconme and principal are so set aside;

(d)fey |If possessing or exercising the power to adjust
causes an individual to be treated as the owner of all or part
of the trust for income tax purposes and the individual would
not be treated as the owner if the trustee did not possess the
power to adjust;

(e |If possessing or exercising the power to adjust
causes all or part of the trust assets to be included for
estate tax purposes in the estate of an individual who has the
power to renobve a trustee or appoint a trustee, or both, and
the assets would not be included in the estate of the
i ndividual if the trustee did not possess the power to adjust;

(f)éegr If the trustee is a beneficiary of the trust;
or

() If the trustee is not a beneficiary of the
trust but the adjustnent would benefit the trustee directly or
indirectly, except that, in the case of a trustee whose

5
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conpensation for acting as trustee i s based upon the val ue of

trust assets, an adjustnent that affects the value of trust

assets shall not be deened to benefit the trustee.

(4) |If paragraph (3)(d), paragraph (3)(e), paragraph
(3)(f), or paragraph (3)(g) —er—paragraph—33{h) applies to a

trustee and there is nore than one trustee, a cotrustee to

whom t he provi sion does not apply may nake the adjustnent
unl ess the exercise of the power by the remamining trustee is
not permtted by the terms of the trust.

(5)

(b) A trustee may release the entire power to adjust
conferred by subsection (1) or may release only the power to
adjust frominconme to principal or the power to adjust from
principal to incone if the trustee is uncertain about whether

possessing or exercising the power will cause a result

descri bed in paragraphs(3)(a)-(e) 3+ or paragraph

(N (DR or if the trustee determ nes that possessing or

exercising the power will or may deprive the trust of a tax
benefit or inpose a tax burden not described in subsection
(3).

(11) This section shall be construed as pertaining to

the admi nistration of a trust and is applicable to any trust

that is adnministered either in this state or under Florida

law.

Section 5. Section 738.1041, Florida Statutes, is
amended to read:

738.1041 Total return unitrust.--

(1) For purposes of this section, the term

(a) "Disinterested person" neans a person who is not a
"related or subordinate party" as defined in s. 672(c) of the
United States Internal Revenue Code, 26 U.S.C. ss. 1 et seq.
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1| or any successor provision thereof, with respect to the person
2| then acting as trustee of the trust and excludes the grantor

3| and any interested trustee.

4 (b) "Fair market value" neans the fair market value of
5| assets held by the trust as otherw se determ ned under this

6| chapter, reduced by all known noncontingent liabilities.

7 (c)éby "lInconme trust" neans a trust, created by either
8| an inter vivos or a testanentary instrunment, which directs or
9| permits the trustee to distribute the net incone of the trust
10| to one or nore persons, either in fixed proportions or in

11| anounts or proportions determ ned by the trustee and

12| regardless of whether the trust directs or pernmits the trustee
13| to distribute the principal of the trust to one or nore such
14| persons. Netwithstandingthefoeregotng—nrotrust—that

15 i i “ - i ;

19 (d)ée> "Interested distributee" neans a person to whom
20| distributions of income or principal can currently be made who
21| has the power to renove the existing trustee and designate as
22| successor a person who nmay be a "related or subordinate

23| party," as defined in the Internal Revenue Code, 26 U S.C. s.
24| 672(c), with respect to such distributee.

25 (et "Interested trustee" neans an individua

26| trustee to whomthe net incone or principal of the trust can
27| currently be distributed or would be distributed if the trust
28| were then to term nate and be distributed, any trustee whom an
29| interested distributee has the power to renove and repl ace

30| with a related or subordinate party as defined in paragraph

31| (c), or an individual trustee whose | egal obligation to
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1| support a beneficiary may be satisfied by distributions of

2| incone and principal of the trust.

3 (f) "Unitrust anpunt" nmeans the ampunt determni ned by

4| multiplying the fair market value of the assets as defined in
5| paragraph (b) by the percentage cal cul ated under paragraph
6((2)(b).

7 (2) A trustee may, w thout court approval, convert an
8| incone trust to a total return unitrust, reconvert a tota

9| return unitrust to an inconme trust, or change the percentage
10| used to calculate the unitrust anpunt or the nethod used to
11| deternmine the fair market value of the trust if:

12 (a) The trustee adopts a witten statenent regarding
13| trust distributions that provides:

14 1. In the case of a trust being adm nistered as an

15| inconme trust, that future distributions fromthe trust will be
16| unitrust amounts rather than net income, and indicates the

17| manner in which the unitrust anmount will be cal culated and the
18| method in which the fair market value of the trust will be

19| deterni ned.

20 2. In the case of a trust being adm nistered as a

21| total return unitrust, that:

22 a. Future distributions fromthe trust will be net

23| income rather than unitrust anounts; or

24 b. The percentage used to cal culate the unitrust

25| amount or the method used to determ ne the fair market val ue
26| of the trust will be changed, and indicates the manner in

27| which the new unitrust anount will be cal cul ated and the

28| nethod in which the new fair market value of the trust will be
29| determ ned;

30 (b))~ The trustee determines the terns of the unitrust
31| under one of the follow ng nethods:
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1 1. Atrustee who is a disinterested trustee

2| deternmines, or if there is no trustee other than an interested
3| trustee, the interested trustee appoints a disinterested

4| person who, in its sole discretion but acting in a fiduciary
5| capacity, determines for the interested trustee:

6 a. The percentage to be used to calculate the unitrust
7| amount, provided the percentage used is not greater than 5

8| percent nor |less than 3 percent;

9 b. The method to be used in determning the fair

10| market value of the trust; and

11 c. MWiich assets, if any, are to be excluded in

12| determ ning the unitrust anount; or

13 2. The interested trustee or disinterested trustee

14| administers the trust such that:

15 a. The percentage used to calculate the unitrust

16| amount is 50 percent of the applicable federal rate as defined
17| in the Internal Revenue Code, 26 U S.C. s. 7520, in effect for
18| the nonth the conversion under this section becones effective
19| and for each January thereafter; however, if the percentage
20| calcul ated exceeds 5 percent, the unitrust percentage shall be
21| 5 percent and if the percentage calculated is less than 3
22| percent, the unitrust percentage shall be 3 percent; and
23 b. The fair market value of the trust shall be
24| deternmined at |east annually on an asset-by-asset basis,
25| reasonably and in good faith, in accordance with the
26| provisions of s. 738.202(5), except the follow ng property
27| shall not be included in determ ning the value of the trust:
28 (I') Any residential property or any tangi ble persona
29| property that, as of the first business day of the current
30| valuation year, one or nore current beneficiaries of the trust
31| have or have had the right to occupy, or have or have had the
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right to possess or control (other than in his or her capacity
as trustee of the trust), and instead the right of occupancy
or the right to possession and control shall be deened to be
the unitrust anopunt with respect to such property; however,
the unitrust anount shall be adjusted to take into account
partial distributions fromor receipt into the trust of such
property during the valuation year

(I'l)y Any asset specifically given to a beneficiary and
the return on investnent on such property, which return on
i nvestment shall be distributable to such beneficiary.

(I''l) Any asset while held in a testator's estate;

(c) The trustee sends witten notice of its intention
to take such action, along with copies of such witten
statement and this section, and, if applicable, the
determ nations of either the trustee or the disinterested
person to:

1. The grantor of the trust, if living.

2. Al living persons who are currently receiving or
eligible to receive distributions of incone of the trust.

3. Al living persons who woul d receive distributions
of principal of the trust if the trust were to term nate at
the tinme of the giving of such notice (without regard to the
exerci se of any power of appointnent) or, if the trust does
not provide for its termnation, all living persons who would
receive or be eligible to receive distributions of inconme or
principal of the trust if the persons identified in
subpar agraph 2. were deceased.

4. Al persons acting as advisers or protectors of the

trust.

10
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Noti ce under this paragraph shall be served informally, in the
manner provided in the Florida Rules of Civil Procedure
relating to service of pleadings subsequent to the initia
pl eadi ng. Notice nay be served on a | egal representative or
nat ural guardi an of a person without the filing of any
proceedi ng or approval of any court;

(d) At least one person receiving notice under each of
subpar agraphs (c)2. and 3. is legally conpetent; and

(e) No person receiving such notice objects, by
written instrunment delivered to the trustee, to the proposed
action of the trustee or the determ nations of the
di sinterested person within 60 days after service reeeipt of
such notice. An objection under this section nay be executed
by a |l egal representative or natural guardian of a person
wi thout the filing of any proceedi ng or approval of any court.

(3) If atrustee desires to convert an inconme trust to
a total return unitrust, reconvert a total return unitrust to
an incone trust, or change the percentage used to calcul ate
the unitrust anount or the nethod used to determine a fair
mar ket val ue of the trust but does not have the ability to or
elects not to do it under subsection (2), the trustee may
petition the circuit court for such order as the trustee deens
appropriate. In that event, the court, in its own discretion
or on the petition of such trustee or any person having an
i ncome or renminder interest in the trust, may appoint a
di si nterested person who, acting in a fiduciary capacity,
shall present such information to the court as shall be
necessary for the court to make a determ nation hereunder

(4) Al determ nations nmade pursuant to
sub- subparagraph (2)(b)2.b. shall be conclusive if reasonable
and made in good faith. Such determ nation shall be

11
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concl usively presuned to have been made reasonably and in good
faith unl ess proven otherwi se in a proceedi ng comenced by or
on behalf of a person interested in the trust within the tine
provided in s. 737.307. The burden will be on the objecting
interested party to prove that the deterninati ons were not

made reasonably and in good faith.

© 00 N O 0o b~ W N B

25| Cede—26U-SC—s—2601—

26 (5)€6> Followi ng the conversion of an income trust to
27| a total return unitrust, the trustee:

28 (a) Shall treat the unitrust amount as if it were net
29| income of the trust for purposes of determ ning the anpount

30| available, fromtime to time, for distribution fromthe trust.

w
e
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(b) My allocate to trust inconme for each taxable year
of the trust, or portion thereof:

1. Net short-termcapital gain described in the
I nternal Revenue Code, 26 U.S.C. s. 1222(5), for such year, or
portion thereof, but only to the extent that the ampunt so
al l ocated together with all other ampbunts allocated to trust
i ncome, as determ ned under the provisions of this chapter
Wi thout regard to this section and s. 738.104, for such year,
or portion thereof, does not exceed the unitrust amunt for
such year, or portion thereof.

2. Net long-termcapital gain described in the
I nternal Revenue Code, 26 U.S.C. s. 1222(7), for such year, or
portion thereof, but only to the extent that the ampunt so
all ocated together with all other amounts, including amunts
described in subparagraph 1., allocated to trust incone for
such year, or portion thereof, does not exceed the unitrust
anount for such year, or portion thereof.

(B)6A In administering a total return unitrust, the

trustee may, in its sole discretion but subject to the
provi sions of the governing instrunent, determ ne

(a) The effective date of the conversion.

(b) The timng of distributions, including provisions
for prorating a distribution for a short year in which a
beneficiary's right to paynents comences or ceases.

(c) Wether distributions are to be made in cash or in
kind or partly in cash and partly in kind.

(d) If the trust is reconverted to an incone trust,
the effective date of such reconversion

(e) Such other adm nistrative issues as may be
necessary or appropriate to carry out the purposes of this
secti on.

13
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(7) 68> Conversion to a total return unitrust under the
provi sions of this section shall not affect any other
provi sion of the governing instrument, if any, regarding

di stributions of principal

(8) 38> Any trustee or disinterested person who in
good faith takes or fails to take any action under this
section shall not be liable to any person affected by such
action or inaction, regardl ess of whether such person received
written notice as provided in this section and regardl ess of
whet her such person was under a legal disability at the tine
of the delivery of such notice. Such person's exclusive renedy
shall be to obtain, under subsection(9){+H- an order of the
court directing the trustee to convert an income trust to a
total return unitrust, to reconvert froma total return
unitrust to an incone trust, or to change the percentage used

to calculate the unitrust anpunt. |f a court determ nes that

the trustee or disinterested person has not acted in good

faith in taking or failing to take any action under this

section, s. 738.105(3) applies.
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(9963 If amjority in interest of either the incone
or remmi nder beneficiaries of an inconme trust has delivered to
the trustee a witten objection to the amunt of the incone
distributions of the trust, and, if the trustee has failed to
resolve the objection to the satisfaction of the objecting
beneficiaries within 6 nonths fromthe receipt of such witten
obj ection, then the objecting beneficiaries may petition the
court in accordance with subsection (3).

(10) 42> This section shall be construed as pertaining
to the administration of a trust and shall be available to any
trust that is admnistered either in this state or under
Fl orida | aw unl ess:

(a) The governing instrunment reflects an intention
that the current beneficiary or beneficiaries are to receive
an amount other than a reasonable current return fromthe
trust;

(b) The trust is a trust described in the Interna
Revenue Code, 26 U S.C. s. 170(f)(2)(B), s. 642(c)(5), s.
664(d), s—3136h+— s. 2702(a)(3), or s. 2702(b);

(c) One or nore persons to whomthe trustee could
distribute income have a power of withdrawal over the trust:

1. That is not subject to an ascertai nabl e standard
under the Internal Revenue Code, 26 U S.C. s. 2041 or s. 2514,
and exceeds in any cal endar year the anpunt set forth in the
I nternal Revenue Code, 26 U.S.C. s. 2041(b)(2) or s. 2514(e);
or

2. A power of withdrawal over the trust that can be
exercised to discharge a duty of support he or she possesses;

(d) The governing instrument expressly prohibits use
of this section by specific reference to the section. A
provi sion in the governing instrunment that, "The provisions of
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1| section 738.1041, Florida Statutes, as anmended, or any

2| correspondi ng provision of future law, shall not be used in

3| the administration of this trust," or simlar words reflecting
4| such intent shall be sufficient to preclude the use of this

5| section; or

6 (e) The trust is a trust with respect to which a

7| trustee currently possesses the power to adjust under s.

8| 738.104.

9 (11) The grantor of a trust may create an express

10| total return unitrust that will becone effective as provided
11| in the trust docunent without requiring a conversion under

12| this section. An express total return unitrust created by the
13| grantor of the trust shall be treated as a unitrust under this
14| section only if the ternms of the trust docunent contain all of
15| the follow ng provisions:

16 (a) That distributions fromthe trust will be unitrust
17| anmpbunts and the trust docunents indicate the manner in which
18| the unitrust anpunt will be calculated and the nmethod in which
19| the fair market value of the trust will be determ ned;

20 (b) The percentage to be used to calculate the

21| unitrust ampunt, provided the percentage used is not greater
22| than 5 percent or less than 3 percent;

23 (c) The nmethod to be used in deternmining the fair

24| market value of the trust:; and

25 (d) Which assets, if any, are to be excluded in

26| determ ning the unitrust anount.

27 Section 6. Subsection (1) of section 738.303, Florida
28| Statutes, is anended to read:

29 738.303 Apportionnment when incone interest ends.--

30 (1) For purposes of this section, the term

31| "undistributed i ncome" nmeans net incone received on or before

16
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the date on which an income interest ends. The term does not
include an item of income or expense that is due or accrued or
net income that has been added or is required to be added to

princi pal under the terns of the trust. |In the case of a trust

bei ng admi ni stered as a unitrust under s. 738.1041, the term

undi stributed i ncone" neans the prorated unitrust anpunt

computed on a daily basis through the date on which the inconme

i nterest ends.

Section 7. Section 738.401, Florida Statutes, is
amended to read:

738.401 Character of receipts.--

(1) For purposes of this section, "entity" nmeans a
corporation, partnership, linmted liability conmpany, regul ated
i nvest ment conpany, real estate investnment trust, conmon trust
fund, or any other organization in which a trustee has an
interest other than a trust or estate to which s. 738.402
applies, a business or activity to which s. 738.403 applies,
or an asset-backed security to which s. 738.608 applies.

(2) Except as otherwi se provided in this section, a
trustee shall allocate to i ncome noney received from an

entity.

(3) Except as otherwise provided in this section, a
trustee shall allocate the followi ng receipts froman entity
to principal

(a) Property other than noney.

(b) Money received in one distribution or a series of
related distributions in exchange for part or all of a trust's
interest in the entity.

(c) Money received in total or partial |iquidation of

the entity.
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(d) Money received froman entity that is a regul ated
i nvestment conpany or a real estate investnent trust if the
nmoney di stributed represents short-termor long-termcapita
gain realized within the entity.

(4) If atrustee elects, or continues an el ection nade
by its predecessor, to reinvest dividends in shares of stock
of a distributing corporation or fund, whether evidenced by
new certificates or entries on the books of the distributing
entity, the new shares shall retain their character as incone.

(5) Mney is received in partial |iquidation:

(a) To the extent the entity, at or near the tinme of a
distribution, indicates that such noney is a distribution in
partial |iquidation; or

(b) If the total ampunt of nopbney and property received
in a distribution or series of related distributions is
greater than 20 percent of the entity's gross assets, as shown
by the entity's year-end financial statenents imediately
preceding the initial receipt.

(6) Money is not received in partial |iquidation, nor
may noney be taken into account under paragraph (5)(b), to the
extent such noney does not exceed the ampbunt of inconme tax a
trustee or beneficiary nmust pay on taxable inconme of the
entity that distributes the noney.

(7) The follow ng special rules apply to noneys or

property received by a private trustee fromentities described

in this subsection:

(a) Mbneys or property received froma targeted entity

that is not an investnent entity which do not exceed the

trust's pro rata share of the undistributed cunul ative net

inconme of the targeted entity during the tinme an ownership

interest in the targeted entity was held by the trust shall be
18
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al located to incone. The bal ance of npbneys or property

received froma targeted entity shall be allocated to

principal .
(b) If trust assets include any interest in an

investnment _entity, the designated anpunt of npney or property

received fromthe investnent entity shall be treated by the

trustee in the same manner_as if the trustee had directly held

the trust's pro rata share of the assets of the investnent

entity attributable to the distribution of such desi gnated

ampunt . Thereafter, distributions shall be treated as

principal .
(c) For purposes of this subsection and subsection

(8), the following definitions apply:

1. "Cunulative net income" neans the targeted entity's

net incone as determ ned using the nmethod of accounting

reqularly used by the targeted entity in preparing its

financial statenents or, if no financial statenents are

prepared, the net book incone conputed for federal incone tax

pur poses, for every year an ownership interest in the entity

is held by the trust. The trust's pro rata share shall be the

cunul ative net incone, nultiplied by the percentage ownership

of the trust.

2. "Undistributed cunul ative net incone" neans the

trust's pro rata share of cunul ative net incone |less all prior

distributions fromthe targeted entity to the trust which have

been all ocated to incone.

3. A "targeted entity" includes any entity that is

treated as a partnership, subchapter S corporation, or

di sregarded entity pursuant to the Internal Revenue Code of

1986, as anended, other than an entity described in s.

738. 403.
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1 4. An "investnent entity" is a targeted entity that

2| normally derives 50 percent or nore of its annual cunulative
3| net income frominterest, dividends, annuities, royalties,

4| rental activity, or other passive investments, including

5| incone fromthe sale or exchange of such passive investnents.
6 5. The "designated ampunt" of noneys or property

7| received froman investnment entity during any year shall be

8| equal to the ampunt of the distribution which does not exceed
9| the greater of:

10 a. The anpunt of income of the investment entity for
11| the current year, as reported to the trustee by the investnent
12| entity for federal inconme tax purposes; or

13 b. The ampunt of incone of the investnent entity for
14| the current year and the prior 2 years, as reported to the

15| trustee by the investnment entity for federal inconme tax

16| purposes, less any distributions of noney or property nmade by
17| the investnent entity to the trustee during the prior 2 years.
18 6. A "private trustee" is a trustee who is an

19| individual, but only if the trustee is unable to use the power
20| to adjust between inconme and principal with respect to

21| receipts fromentities described in this subsection pursuant
22| to s. 738.104. A bank, trust conmpany, or other commercia

23| trustee is not a private trustee.

24 (d) This subsection does not nodify or change any

25| provisions of ss. 738.705 and 738.706 relating to incone

26| taxes.

27 (86~ A trustee may rely upon a statement nade by an
28| entity about the source or character of a distribution,_ about
29| the anpunt of profits of a targeted entity, or absent the

30| nature and value of assets of an investment entity if the

31| statenent is nmade at or near the tine of distribution by the
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1| entity's board of directors or other person or group of

2| persons authorized to exercise powers to pay noney or transfer
3| property conparable to those of a corporation's board of

4| directors.

5 Section 8. Section 737.309, Florida Statutes, is

6| created to read

7 737.309 Resignation of trustee.--

8 (1) A trustee mmy resign:

9 (a) Upon at least 30 days' written notice to the

10| settlor, if living, all cotrustees, and all persons entitled
11| to a trust accounting pursuant to s. 737.303, as qualified by
12| s. 731.303; or

13 (b) Wth approval of the court. In approving a

14| resignation, the court may issue orders and inpose conditions
15| reasonably necessary for the protection of the trust property.
16 (2) Any liability of a resigning trustee or of any

17| sureties on the trustee's bond for acts or onissions of the
18| trustee is not discharged or affected by the trustee's

19| resignation.
20 (3) If the resignation of a trustee would require the
21| vacancy to be filled by a successor trustee, a trustee that
22| resigns shall continue to serve until the successor assunes
23| the trusteeship. The resigning trustee shall deliver copies of
24| all notices and other records pertaining to the resignation to
25| the successor trustee or, if none, to a cotrustee.
26 (4) Notice of resignation shall be served in the
27| manner provided in the Florida Rules of Civil Procedure
28| relating to service of pleadings subsequent to the initia
29| pleading. The notice may be served on a legal representative
30| or natural guardian of a beneficiary without the filing of any
31| proceeding or approval of any court.
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1 Section 9. This act shall take effect upon becomng a
2| law.
3
4 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
5 Senate Bill 1688
6
7| The conmittee substitute establishes the means by which a
trustee may resign his or her post by creating s. 737.309,
8| F.S. The trustee na% resign upon giving at |east 30-days
written notice to the settler (if living), all co-trustees,
9| and all persons entitled to a trust accounting
10 (beneficlraries), or with approval of the court.
-- The resignation of a trustee does not affect or discharge
11 any liability the trustee or surety on the trustee's bond
may have for acts or om ssions. |If the resignation
12 requi res a successor trustee, the resigning trustee mnust
continue to serve until the successor assunmes the
13 trusteeship. Notice of the resignation nust be provided
to beneficlaries, and notice and all records pertaining
14 to the resignation nmust be provided to a co-trustee or
t he successor trustee.
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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