F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1747 2005

1 A bill to be entitled

2 An act relating to adm nistrative procedures; anending s.
3 11.60, F.S.; revising duties of the Adm nistrative

4 Procedures Commttee with respect to its review of

5 statutes; anending s. 120.54, F.S.; revising tinmes for

6 filing rules for adoption; providing for the form and

7 provi sions of bonds; revising applicability of certain

8 uniformrules; anending s. 120.55, F.S.; requiring that

9 certain information be included in forms incorporated by
10 reference in rules; requiring information to be publi shed
11 el ectronically on an Internet website; providing that such
12 publ i cati on does not preclude other publications;

13 provi ding addi tional duties of the Departnment of State

14 wWith respect to publications; providing requirenents for
15 the Internet website; anending s. 120.551, F. S.;

16 post poning the repeal of this section, relating to

17 I nternet publication; anmending s. 120.56, F.S.; revising
18 provisions relating to withdrawal of challenged rules;

19 anendi ng s. 120.569, F.S.; prescribing circunstances under
20 which the tine for filing a petition for hearing nust be
21 extended; anmending s. 120.57, F.S.; requiring that

22 additional information be included in notices relating to
23 protests of contract solicitations or awards; anending s.
24 120.74, F.S.; requiring agency reports to be filed wth
25 the Adm nistrative Procedures Conmittee; requiring the

26 Departnment of State to provide certain assistance to

27 agencies in their transition to publishing on the Florida
28 Adm ni strative Weekly Internet website; providing
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29 effective dates.
30
31| Be It Enacted by the Legislature of the State of Florida:
32
33 Section 1. Subsection (4) of section 11.60, Florida

34| Statutes, is anended to read:

35 11.60 Adm nistrative Procedures Comm ttee; creation;

36| nenbership; powers; duties.--

37 (4) The commttee shall undertake—and maintain a

38| systematiec—and continuous review of statutes that authorize

39| agencies to adopt rules and shall make recomendati ons to the
40| appropriate standing commttees of the Senate and the House of
41| Representatives as to the advisability of considering changes to
42| the delegated legislative authority to adopt rules in specific
43| circunstances. The annual report submtted pursuant to paragraph
441 (2)(f) shall include a—scheduleforthereguired—systenatic

45 . : o ’ 4 C ih

46| review—and any reconmendations provided to the standing

47| commttees during the preceding year.

48 Section 2. Paragraph (e) of subsection (3) and paragraph
49| (b) of subsection (5) of section 120.54, Florida Statutes, are

50| anended to read:

51 120. 54 Rul enuki ng. - -

52 (3) ADOPTI ON PROCEDURES. - -

53 (e) Filing for final adoption; effective date. --

54 1. If the adopting agency is required to publish its rules

55| in the Florida Adm nistrative Code, it shall file with the

56| Departnment of State three certified copies of the rule it

Page 2 of 17

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1747 2005

57| proposes to adopt, a summary of the rule, a summary of any

58| hearings held on the rule, and a detailed witten statenent of
59| the facts and circunstances justifying the rule. Agencies not

60| required to publish their rules in the Florida Adm nistrative
61| Code shall file one certified copy of the proposed rule, and the
62| other material required by this subparagraph, in the office of
63| the agency head, and such rules shall be open to the public.

64 2. Arule may not be filed for adoption | ess than 28 days

65| or nore than 90 days after the notice required by paragraph (a),

66| wuntil 21 days after the notice required by paragraph (d), until

67| 14 days after the final public hearing, until 21 days after

68| preparation of a statenent of estimated requl atory costs

69| required under s. 120.541, or until the adm nistrative | aw judge

70| has rendered a decision under s. 120.56(2), whichever applies.
71
72

73| notice of change is published prior to the expiration of the

74| time to file the rule for adoption, the period during which a
75| rule must be filed for adoption is extended to 45 days after the
76| date of publication. If notice of a public hearing is published
77| prior to the expiration of the time to file the rule for

78| adoption, the period during which a rule nust be filed for

79| adoption is extended to 45 days after adjournnent of the fina

80| hearing on the rule, 21 days after receipt of all material

81| authorized to be submtted at the hearing, or 21 days after

82| receipt of the transcript, if one is nade, whichever is |atest.
83| The term "public hearing” includes any public neeting held by

84| any agency at which the rule is considered. The filing of a
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85| petition for an adm nistrative determ nati on under the
86| provisions of s. 120.56(2) shall toll the 90-day period during
87| which a rule nust be filed for adoption until 30 days after

88| rendition of the final order or until judicial review of the

89| final order is conplete theadmnistrative lawjudge has filed
90| the final order wth the clerk.
91 3. At the tinme arule is filed, the agency shall certify

92| that the time |imtations prescribed by this paragraph have been
93| conplied with, that all statutory rul emaki ng requirenents have
94| been net, and that there is no adm nistrative determ nation

95| pending on the rule. For the purposes of this paragraph, the

96| term"adm nistrative determ nation" does not include subsequent

97| judicial review.

98 4. At the tinme arule is filed, the conmttee shal

99| certify whether the agency has responded in witing to all

100| material and tinely witten comments or witten inquiries made
101| on behalf of the commttee. The departnent shall reject any rule
102| not filed within the prescribed tine limts; that does not

103| satisfy all statutory rul emaking requirenents; upon which an

104| agency has not responded in witing to all material and tinely
105| witten inquiries or witten conments; upon which an

106| admi nistrative determ nation is pending; or which does not

107| include a statenent of estimated regulatory costs, if required.
108 5. If a rule has not been adopted within the tine limts
109| inposed by this paragraph or has not been adopted in conpliance
110 with all statutory rul emaki ng requirenents, the agency proposing
111| the rule shall withdraw the rule and give notice of its action

112| in the next available issue of the Florida Adm nistrative
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113 Weekly.

114 6. The proposed rule shall be adopted on being filed with
115| the Departnent of State and becone effective 20 days after being
116| filed, on a later date specified in the rule, or on a date

117 required by statute. Rules not required to be filed with the
118| Departnment of State shall becone effective when adopted by the
119| agency head or on a |ater date specified by rule or statute. If
120| the conmttee notifies an agency that an objection to arule is
121| being considered, the agency nmay postpone the adoption of the
122| rule to accommopdate review of the rule by the conmttee. Wen an
123| agency postpones adoption of a rule to accommbdate review by the
124| conmttee, the 90-day period for filing the rule is tolled until
125| the commttee notifies the agency that it has conpleted its

126 review of the rule.

127 (5) UNI FORM RULES. - -
128 (b) The uniformrules of procedure adopted by the
129| conm ssion pursuant to this subsection shall include, but are

130 not limted to:

131 1. Uniformrules for the scheduling of public neetings,
132| hearings, and wor kshops.

133 2. Uniformrules for use by each state agency that provide
134| procedures for conducting public neetings, hearings, and

135| workshops, and for taking evidence, testinony, and argunent at
136 such public neetings, hearings, and workshops, in person and by
137| neans of communications nedi a technol ogy. The rul es shal

138| provide that all evidence, testinony, and argunent presented

139| shall be afforded equal consideration, regardless of the nethod

140| of communication. If a public neeting, hearing, or workshop is

Page 5 of 17

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 1747 2005

141| to be conducted by neans of conmunications nedi a technol ogy, or
142| if attendance may be provided by such neans, the notice shall so
143| state. The notice for public neetings, hearings, and workshops
144| wutilizing comruni cations nedia technol ogy shall state how

145| persons interested in attending may do so and shall nane

146| locations, if any, where communi cati ons nedi a t echnol ogy

147| facilities will be available. Nothing in this paragraph shall be
148| construed to dimnish the right to inspect public records under
149| chapter 119. Limting points of access to public neetings,

150| hearings, and workshops subject to the provisions of s. 286.011
151| to places not normally open to the public shall be presuned to
152| violate the right of access of the public, and any official

153| action taken under such circunstances is void and of no effect.
154 O her laws relating to public neetings, hearings, and workshops,
155| including penal and renedi al provisions, shall apply to public
156| neetings, hearings, and workshops conducted by neans of

157| conmuni cations nedi a technol ogy, and shall be liberally

158| construed in their application to such public neetings,

159| hearings, and workshops. As used in this subparagraph,

160| "communi cations nedi a technol ogy" neans the el ectronic

161| transm ssion of printed matter, audio, full-notion video,

162| freeze-franme video, conpressed video, and digital video by any
163| nethod avail abl e.

164 3. Uniformrules of procedure for the filing of notice of
165| protests and formal witten protests. The Adm nistration

166 Conm ssion nay prescribe the form and substantive provi sions of

167 a required bond.

168 4. Uniformrules of procedure for the filing of petitions
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169 for adm nistrative hearings pursuant to s. 120.569 or s. 120.57.
170| For all actions other than agency enforcenent and disciplinary

171| actions against a |licensee or other person, such rul es shal

172| require the petition to include:

173 a. The identification of the petitioner.

174 b. A statenent of when and how the petitioner received
175| notice of the agency's action or proposed action.

176 c. An explanation of how the petitioner's substanti al

177| interests are or wll be affected by the action or proposed
178| action.

179 d. A statenent of all material facts disputed by the

180| petitioner or a statenent that there are no disputed facts.

181 e. A statenment of the ultimate facts all eged, including a
182| statenent of the specific facts the petitioner contends warrant
183| reversal or nodification of the agency's proposed action.

184 f. A statenent of the specific rules or statutes that the
185| petitioner contends require reversal or nodification of the
186| agency's proposed action, including an explanation of how the
187| alleged facts relate to the specific rules or statutes.

188 g. A statenment of the relief sought by the petitioner,
189| stating precisely the action petitioner wi shes the agency to
190| take with respect to the proposed action.

191 5. Uniformrules of procedure for the filing and pronpt
192| disposition of petitions for declaratory statenents.

193 6. Provision of a method by which each agency head shal
194| provide a description of the agency's organi zati on and genera
195| course of its operations.

196 7. Uniformrul es establishing procedures for granting or
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denyi ng petitions for variances and waivers pursuant to s.
120. 542.

Section 3. Effective Decenber 31, 2006, section 120.55,
Florida Statutes, is amended to read:

120.55 Publication. --

(1) The Departnent of State shall

(a)l. Through a continuous revision system conpile and
publish the "Florida Adm nistrative Code." The Florida
Adm ni strative Code shall contain all rules adopted by each
agency, citing the specific rul emaking authority pursuant to
which each rule was adopted, all history notes as authorized in
s. 120.545(9), and conplete indexes to all rules contained in
t he code. Supplenentation shall be nmade as often as practicabl e,
but at least nonthly. The department may contract wth a
publishing firmfor the publication, in a tinely and useful
form of the Florida Adm nistrative Code; however, the
departnent shall retain responsibility for the code as provided
in this section. This publication shall be the official
conpilation of the admnistrative rules of this state. The
Departnment of State shall retain the copyright over the Florida
Adm ni strative Code.

2. Rules general in formbut applicable to only one school
district, community college district, or county, or a part
thereof, or state university rules relating to internal
personnel or business and finance shall not be published in the
Fl ori da Admi nistrative Code. Exclusion frompublication in the
Fl ori da Adm nistrative Code shall not affect the validity or

effecti veness of such rul es.
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225 3. At the beginning of the section of the code dealing
226| with an agency that files copies of its rules with the

227| departnent, the departnment shall publish the address and

228| tel ephone nunber of the executive offices of each agency, the
229| manner by which the agency indexes its rules, a listing of al
230| rules of that agency excluded from publication in the code, and
231| a statement as to where those rules may be inspected.

232 4. Forms shall not be published in the Florida

233| Adm nistrative Code; but any formwhich an agency uses in its
234| dealings with the public, along with any acconmpanyi ng

235| instructions, shall be filed wwth the commttee before it is
236| used. Any formor instruction which neets the definition of

237| "rule" provided in s. 120.52 shall be incorporated by reference
238| into the appropriate rule. The reference shall specifically
239| state that the formis being incorporated by reference and shal
240| include the number, title, and effective date of the formand an

241| explanation of how the form may be obtained. Each formcreated

242| by an agency which is incorporated by reference in a rule notice
243| of which is given under s. 120.54(3)(a) after Decenber 31, 2006,
244| nust clearly display the nunber, title, and effective date of
245| the formand the nunber of the rule in which the formis

246| i ncorporated.

247 (b) HEectronically publish on an Internet website nanaged

248| by the departnent a weekly publication entitled the "Florida

249| Adm nistrative Wekly," which shall serve as the official

250 Internet website for such publication and nust contain:

251 1. Notice of adoption of, and an index to, all rules filed
252| during the precedi ng week.
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253 2. Al notices required by s. 120.54(3)(a), showi ng the
254| text of all rules proposed for considerati on er—a—+referenceto

255| thelocationin-the Florida-Admnistrative Weekly where the text
256 | of the proposed rules s published

257 3. Al notices of public neetings, hearings, and workshops
258| conducted in accordance with the provisions of s. 120.525,

259| including a statenent of the manner in which a copy of the

260| agenda nay be obt ai ned.

261 4. A notice of each request for authorization to anmend or
262| repeal an existing uniformrule or for the adoption of new

263| uniformrul es.

264 5. Notice of petitions for declaratory statenents or

265| adm nistrative determ nations.

266 6. A summary of each objection to any rule filed by the
267| Adm nistrative Procedures Conmittee during the precedi ng week.
268 7. A cunulative list of all rules that have been proposed
269| but not filed for adoption.

270 8.4 Any other material required or authorized by |aw or
271| deened useful by the departnent.

272
273| The departnent shall publish a printed version of the Florida

274! Adm nistrative Weekly and nmake copies available on an annual

275| subscription basis. The departnent may contract with a

276 publishing firmfor printed publication of the Florida
277| Adm nistrative Wekly.

278 (c) Review notices for conpliance with format and

279| nunbering requirenents before publishing themon the Florida

280 Admi nistrative Wekly Internet website.
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281 (d)fe> Prescribe by rule the style and formrequired for
282| rules submtted for filing and establish the formfor their
283| certification.

284 (e)¢ed) Correct grammatical, typographical, and |ike errors
285| not affecting the construction or nmeaning of the rules, after
286| having obtained the advice and consent of the appropriate

287| agency, and insert history notes.

288 {e)—Make copies—of the Florida-Admnistrative Véekly
289| avallableonan-annual-subscription-basis conputed-to-cover—a
290| prorata-share of 50 percentof the costs related tothe

291| publicationof the Florida-Admnistrative Veekly—

292 (f) Charge each agency using the Florida Adm nistrative
293| Weekly a space rate conputed to cover a—pro—+ata—share—-of50
294| percent—of the costs related to the Florida Adm nistrative
295| Weekly and the Florida Adm nistrative Code.

296 (g) Mintain a pernmanent record of all notices published
297| in the Florida Adm nistrative Wekly.
298 (2) The Florida Admi nistrative Wekly Internet website

299 nust all ow users to:

300 (a) Search for notices by type, publication date, rule

301| nunber, word, subject, and agency;

302 (b) Search a database that nakes available all notices

303| published on the website for a period of at | east 5 years;

304 (c) Subscribe to an autonated e-nmail notification of

305| selected notices; and

306 (d) View agency forns incorporated by reference in

307| proposed rul es.

308 (3) Publication of material required by paragraph (1)(b)
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309 on the Florida Adm nistrative Wekly Internet website does not

310| preclude publication of such material on an agency's website or

311| by other neans.

312 (4) 2> Each agency shall provide copies of its rules upon

313| request, with citations to the grant of rul enmaking authority and
314| the specific |law inplenented for each rul e prnt—or—distribute
315| copies—of its rules—citingthe specificrulempkingauthority
316| pursuant—to-which-each rule was—-adopted.

317 (53> Any publication of a proposed rul e pronul gated by

318| an agency, whether published in the Florida Adm nistrative Code
319| or elsewhere, shall include, along with the rule, the nane of
320| the person or persons originating such rule, the name of the
321| supervisor or person who approved the rule, and the date upon
322| which the rule was approved.

323 (6) Access to the Florida Admi nistrative Wekly | nternet

324 website and its contents, including the e-mail notification

325| service, shall be free for the public.
326 (7)4-(a) Each year the Departnment of State shall furnish
327| the Florida Adm nistrative Wekly, w thout charge and upon

328| request, as follows:

329 1. One subscription to each federal and state court having
330| jurisdiction over the residents of the state; the Legislative
331| Library; each state university library; the State Library; each
332| depository library designated pursuant to s. 257.05; and each
333| standing commttee of the Senate and House of Representatives

334| and each state |legislator.

335 2. Two subscriptions to each state departnent.
336 3. Three subscriptions to the library of the Suprenme Court
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337| of Florida, the library of each state district court of appeal,
338| the division, the library of the Attorney General, each |aw

339| school library in Florida, the Secretary of the Senate, and the
340 Cderk of the House of Representatives.

341 4. Ten subscriptions to the commttee.

342 (b) The Departnent of State shall furnish one copy of the
343| Florida Adm nistrative Wekly, at no cost, to each clerk of the
344| circuit court and each state departnent, for posting for public
345| inspection.

346 (8)5)r(a) Al fees and noneys col |l ected by the Departnment
347| of State under this chapter shall be deposited in the Records
348| Managenent Trust Fund for the purpose of paying for the

349 bl . L i byt oY Lorid i i . |
350| and-the Florida-Admnistrative VWeekly and for-associated costs

351 incurred by the departnent in carrying out this chapter.

352 (b) The unencunbered bal ance in the Records Managenent

353| Trust Fund for fees collected pursuant to this chapter may shaH-
354| not exceed $300,000 at the begi nning of each fiscal year, and
355| any excess shall be transferred to the General Revenue Fund.

356 . . . .
a57|  Admin . Cont | |
a5 o . . .

359| Admi-nistrati-ve Veekly

360 Section 4. Subsection (3) of section 120.551, Florida
361| Statutes, is anended to read:

362 120.551 |Internet publication.--

363 (3) This section is repeal ed effective Decenber 31, 2006

364 | July—1 2005 unless reviewed-and reenacted-by the Legislature
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365| before that date

366 Section 5. Paragraph (b) of subsection (2) of section

367| 120.56, Florida Statutes, is amended to read:

368 120.56 Challenges to rules.--

369 (2) CHALLENG NG PROPOSED RULES; SPECI AL PROVI SI ONS. - -

370 (b) The admi nistrative |aw judge may decl are the proposed

371| rule wholly or partly invalid. Unless the decision of the

372| administrative law judge is reversed on appeal, the proposed

373| rule or provision of a proposed rule declared invalid shall be
374| w-thdrawnbytheadopting—agency—and—shall not be adopted. Ne
375 rule shall be filed for adoption until 28 days after the notice
376| regquired-by s—120-54(3H(a)—until 21 days after the neotice

377| reguitred-by s—120-54(3){d)—untit 14 daysafter the public

378 hearing, until 21 days after preparation of a statenent of

379| estinated regulatorycosts requited pursuantto-s—120-541. or
380| wptl—theadmnistrative lawtudge hasrendered -a-deci-sion-

381| whichever—apptes— However, the agency may proceed with al

382| other steps in the rul emaki ng process, including the holding of
383| a factfinding hearing. In the event part of a proposed rule is
384| declared invalid, the adopting agency may, in its sole

385| discretion, withdraw the proposed rule in its entirety. The

386| agency whose proposed rul e has been declared invalid in whole or
387| part shall give notice of the decision in the first avail able

388| issue of the Florida Adm ni strative Wekly.

389 Section 6. Paragraph (c) of subsection (2) of section
390| 120.569, Florida Statutes, is amended to read:

391 120.569 Decisions which affect substantial interests.--
392 (2)
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393 (c) Unless otherwi se provided by |aw, a petition or

394| request for hearing shall include those itens required by the
395 wuniformrul es adopted pursuant to s. 120.54(5)(b)4. Upon the
396| receipt of a petition or request for hearing, the agency shal
397| carefully reviewthe petition to determine if it contains all of
398| the required information. A petition shall be dismssed if it
399| is not in substantial conpliance with these requirenents or it
400| has been untinely filed. Dismssal of a petition shall, at

401| |east once, be without prejudice to petitioner's filing a tinely
402| anended petition curing the defect, unless it conclusively

403| appears fromthe face of the petition that the defect cannot be
404| cured. The agency shall pronptly give witten notice to al

405| parties of the action taken on the petition, shall state with
406| particularity its reasons if the petition is not granted, and
407| shall state the deadline for filing an anended petition if

408| applicable. The tine for filing a petition shall be extended if

409| the petitioner has been msled or lulled into inaction, has in

410| sone extraordinary way been prevented from asserting his or her

411| rights, or has tinely asserted his or her rights mstakenly in

412| the wong forum

413 Section 7. Paragraph (a) of subsection (3) of section
414| 120.57, Florida Statutes, is anmended to read:

415 120.57 Additional procedures for particul ar cases.--
416 (3) ADDI TI ONAL PROCEDURES APPLI CABLE TO PROTESTS TO

417 CONTRACT SOLI Cl TATI ON OR AWARD. - - Agenci es subject to this
418| chapter shall use the uniformrul es of procedure, which provide
419| procedures for the resolution of protests arising fromthe

420| contract solicitation or award process. Such rules shall at
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421| least provide that:

422 (a) The agency shall provide notice of a decision or

423| intended decision concerning a solicitation, contract award, or
424| exceptional purchase by electronic posting. This notice shall
425| contain the followng statenent: "Failure to file a protest

426| within the tinme prescribed in section 120.57(3), Florida

427| Statutes, or failure to post the bond or other security required

428| by lawwithin the tine allowed for filing a bond shall

429| constitute a waiver of proceedi ngs under chapter 120, Florida
430 Statutes.™

431 Section 8. Subsection (2) of section 120.74, Florida

432| Statutes, is anmended to read:

433 120. 74 Agency review, revision, and report.--

434 (2) Beginning Cctober 1, 1997, and by Cctober 1 of every
435| other year thereafter, the head of each agency shall file a
436| report with the President of the Senate, and the Speaker of the

437| House of Representatives, and the commttee, with a copy to each

438| appropriate standing commttee of the Legislature, which

439| certifies that the agency has conplied with the requirenents of
440| this subsection. The report nust specify any changes nade to its
441| rules as a result of the review and, when appropriate, recomend
442| statutory changes that wll pronote efficiency, reduce

443| paperwork, or decrease costs to governnent and the private

444| sector.

445 Section 9. The Departnent of State shall, before Decenber

446| 31, 2006, nake available, to all agencies required on the

447| effective date of this act to publish materials in the Florida

448| Admi nistrative Weekly, training courses for the purpose of
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449| assisting the agencies with their transition to publishing on

450 the Florida Adm nistrative Weekly Internet website. The training

451| courses nay be provided in the formof workshops or software

452| packages that allow self-training by agency personnel.

453 Section 10. Except as otherw se expressly provided in this
454 act, this act shall take effect July 1, 2005.
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