Fl orida Senate - 2005 CSs for SB 1780
By the Committee on Judiciary; and Senator Snith

590- 2331- 05

1 A Dbill to be entitled

2 An act relating to dealers in agricultura

3 products; anending s. 604.15, F.S.; revising

4 definitions; expanding the list of products

5 covered by the law, defining the terns

6 "negotiating broker" and "producer's agent"

7 anending s. 604.16, F.S.; revising exceptions
8 to provisions regulating deal ers; anending s.
9 604.18, F.S., relating to applications for

10 deal er licensure; requiring dealers to provide
11 mai | i ng and | ocation address i nfornmation

12 requiring dealers to provide certain

13 information relating to the dollar anount of
14 busi ness done or to be done; anending s.

15 604.19, F.S.; providing requirenments relating
16 to cancellation of a bond or certificate of

17 deposit; increasing |license fees and del i nquent
18 renewal penalties; amending s. 604.20, F.S.

19 providing a calculation for the amunt of a
20 bond or certificate of deposit; adding
21 requirenents relating to bond or certificate of
22 deposit assignnment or agreenent; authorizing
23 t he Departnent of Agriculture and Consuner
24 Services to issue a conditional |icense under
25 certain conditions; amending s. 604.21, F.S.;
26 i ncreasing the m ni num cl ai m anount and
27 requiring a conplaint filing fee; providing
28 requi renents for subm ssion of a conplaint and
29 payment for multiple clains; authorizing a
30 dealer in agricultural products to file a
31 conpl ai nt agai nst another dealer in
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1 agricultural products; limting the time a

2 conpl aint may be held in abeyance; authorizing

3 review of a final order; clarifying

4 di stribution of bond or certificate of deposit

5 proceeds; anending s. 604.22, F.S.; revising

6 recor dkeepi ng requirenents of |icensees;

7 clarifying application of provisions; anending

8 ss. 604.23 and 604.25, F.S.; clarifying

9 application of provisions; anending s. 604. 30

10 F.S.; clarifying that a violator of provisions

11 regul ating dealers in agricultural products may
12 be a person, partnership, corporation, or other

13 busi ness entity; increasing the maxi mum

14 administrative fine and the fine for continued

15 violation of an administrative order; providing
16 an appropriation and authorizing additiona

17 positions; providing an effective date

18

19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Section 604.15, Florida Statutes, is
22| anended to read:
23 604.15 Dealers in agricultural products;
24| definitions.--For the purpose of ss. 604.15-604.34, the
25| following words and terns, when used, shall be construed to
26| nean:
27 (1) 63> "Agricultural products" nmeans the natura
28| products of the farm nursery, grove, orchard, vineyard,
29| garden, and apiary (raw or manufactured); sod; tropica
30| foliage; horticulture; hay; livestock; mlk and nilk products;
31| poultry and poultry products; the fruit of the saw palnetto

2
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1| (nmeaning the fruit of the Serenoa repens); anrd |inmes (neaning
2| the fruit Citrus aurantifolia, variety Persian, Tahiti,

3| Bearss, or Florida Key lines); and any other nonexenpt

4| agricultural products produced in the state, except tobacco,

5| #++repieal—Foage~ sugarcane, tinber and tinber by-products,

6| forest products as defined in s. 591.17, and citrus other than
7| I'inmes.

8 (268 "Dealer in agricultural products" neans any

9| person, partnership, corporation, or other business entity,

10| whether itinerant or domiciled within this state, engaged

11| within this state in the business of purchasing, receiving, or
12| soliciting agricultural products fromthe producer or the

13| producer's her—e+—his agent or representative for resale or

14| processing for sale; acting as an agent for such producer in
15| the sale of agricultural products for the account of the

16| producer on a net return basis; or acting as a negotiating

17| broker between the producer or the producer's her—o+—his agent
18| or representative and the buyer.

19 (3)66> "Delivery ticket" means a docunent provided to
20| a grain producer by a grain dealer in conjunction with the
21| delivery of grain to the grain dealer
22 (4) 2 "Departnent" neans the Departnent of
23| Agriculture and Consumer Services.
24 (5~ "Gain" means any food or feed grains, which
25| include, but are not limted to, soybeans, corn, wheat, oats,
26| and rye.
27 (6)€68> "Grain dealer" neans any person engaged in this
28| state in:
29 (a) Buying, receiving, selling, exchanging
30| negotiating, or processing for resale, or soliciting the sale,
31| resale, exchange, or transfer of, grain purchased fromthe

3
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producer or the producer's her—er—his agent or representative

or received fromthe producer to be handl ed on a net return
basis; or
(b) Receiving grain for storage.

(7) "Negotiating broker" nmeans any person in the state

engaged in the business of neqgotiating sales and purchases of

agricultural products with a dealer in agricultural products

for or on behalf of the producer or the producer's agent or

representative. The neqgotiating broker never takes title to

the agricultural product involved in the sale or purchase or

handl es the proceeds therefrom

(84 "Net return basis" neans the sal e of

agricultural products for the account of a producer persen
other than the seller, wherein the seller acts as the agent
for the producer ewner and pays the producer ewner of such
products the net proceeds after subtracting all authorized and
al | owabl e deducti ons.

(9) 65> "Producer" neans any grower predueer of
agricultural products produced in the state.

(10) "Producer's agent" neans the seller of

agricultural products for the account of a producer or group

of producers on a net return basis, wherein the producer's

agent acts as the agent for the producer or group of producers

and pays the producer of such products all of the net proceeds

after subtracting all authorized and all owabl e deducti ons.

Al | owabl e deductions may include, but are not |limted to:

packi ng charges, shipping charges, boxes, crates, billing,

comm ssion fees, cooling charges, pallets, and other

deducti ble charges or fees agreed upon by the producer and

producer's agent.

4
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1 Section 2. Subsections (2) and (4) of section 604. 16,
2| Florida Statutes, are anended to read

3 604.16 Exceptions to provisions of ss.

4| 604.15-604. 34. --Except for s. 604.22(2), the provisions of ss.
5| 604. 15-604. 34 do not apply to:

6 (2) A dealer in agricultural products AH—persenrs who
7| pays buy—fer——cashandpay at the tinme of purchase with United
8| States cash currency or a cash equivalent, such as a noney

9| order, cashier's check, wire transfer, electronic funds

10| transfer, or debit card.

11 (4) Deal ers whe—eperate—exetusively—on—aretat-t—basts
12| anrd who purchase | ess than $1,000 worth of agricultural

13| products from Florida producers or their agents or

14| representatives during the peak nonth of such purchases within
15| the cal endar year

16 Section 3. Section 604.18, Florida Statutes, is

17| amended to read:

18 604.18 Application; form contents.--Every dealer in
19| agricultural products;s desiring to transact business within
20| the state directly with a Florida producer, a producer's agent
21| or representative, or a neqgotiating brokers shall, prior to
22| transacting any business as such, file an application for such
23| license with the departnment. License shall be renewed annually
24| on its anniversary date. The application shall be on a form
25| furnished by the departnment and, together with such other
26| information as the departnment shall require, shall state:
27 (1) The kind or kinds of agricultural products the
28| applicant proposes to handl e, +
29 (2) The full nanme or title of the person, partnership
30| corporation, or other business entity and appH-eanrt—er—if+the
31| appH-eant—bean—assectation—oer——copartnership—thenare—of ecach
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: o " 't
appH-ecant—be—a——ecerperatien— the nane and nmiling address of
each owner, partner, officer, or managi ng agent. effieer—of
the—ecorporation-

(3) The nanmes of buyers or other |ocal agents of the

applicant, if any.+

(4) The cities and towns within which places of
busi ness of the applicant will be |ocated, together with the
street or muiling address of each. —and

(5) The federal enployer's identification nunber of

the applicant, if any.
(6) The prinmary mailing address and physical address

for each place of business. A dealer in agricultural products

nmust have on file with the departnent the address of the

dealer's primary place of business prior to engadind in

business as a dealer in agricultural products in this state.

Prior to changing the address of the prinmary place of

busi ness, the dealer nust notify the departnment of the address

of the new prinmary place of business. Al docunents relating

to the provisions of ss. 604.15-604.34 and chapter 120 shal

be served to the | ast address of record; to a corporation's

reqgistered agent or the reqgistered agent's substitute; in the

absence of a reqgistered agent, to an owner, officer, partner

enpl oyee, or nmnadgi ng _agent of the business entity; or as

desi gnated by the applicant in the applicant's application

(7) The dollar ampunt of business done by a renewa

applicant with Florida producers and their agents or

representatives during the nonth in which the maxi num dol |l ar

ampunt _of agricultural products was purchased or handled as a

dealer in agricultural products or the dollar ampunt of

busi ness estimated to be done by a first-tinme applicant with
6
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1| Elorida producers and their agents or representatives during

2| the nonth in which the estimted nmaxi mum dol |l ar anount of

3| agricultural products will be purchased or handled as a dealer
4| in agricultural products.

5 Section 4. Section 604.19, Florida Statutes, is

6| anended to read:

7 604.19 License; fee; bond; certificate of deposit;

8| penalty.--Unless the departnent refuses the application on one
9| or nore of the grounds provided in this section, it shal

10| issue to an applicant, upon the paynent of required proper

11| fees and the execution and delivery of a bond or certificate
12| of deposit as provided in this section, a state |license

13| entitling the applicant to conduct business as a dealer in

14| agricultural products for a 1-year period to coincide with the
15| effective period of the bond or certificate of deposit

16| furnished by the applicant. During the 1-year period covered
17| by a license, if the supporting surety bond or certificate of
18| deposit is canceled for any reason, the |license shal

19| automatically expire on the date the surety bond or

20| certificate of deposit terninates, unless an acceptable

21| replacenent is in effect before the date of ternination so

22| that continual coverage occurs for the renmining period of the
23| license. A surety conpany shall give the department a 30-day
24| witten notice of cancellation by certified mail in order to
25| cancel a bond. Cancellation of a bond or certificate of

26| deposit shall not relieve a surety conpany or financia

27| institution of liability for purchases or sales occurring

28| while the bond or certificate of deposit was in effect. The

29| license fee,_ which nust be paid for the principal place of

30| business for a dealer in agricultural products, shall be based
31| upon the ampunt of the dealer's surety bond or certificate of

7
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deposit furnished by each deal er under the provisions of s.
604.20 and may not exceed$500$308. For each additional place
in which the applicant desires to conduct business and which
the applicant nanes in the application, the additional |icense

fee nust be paid but nmay not exceed$100$56 annual ly. Shoul d

any dealer in agricultural products fail, refuse, or neglect

to apply and qualify for the renewal of a license on or before

the date of expiration thereof, a penalty not to exceed$l100
$35 shall apply to and be added to the original license fee

and shall be paid by the applicant before the renewal |icense

may be issued. The department by rule shall prescribe fee

amounts sufficient to fund ss. 604.15-604. 34.

Section 5. Section 604.20, Florida Statutes, is
amended to read:

604.20 Bond or certificate of deposit prerequisite;
amount; form --

(1) Before any license is issued, the applicant
therefor shall meke and deliver to the departnent a surety
bond or certificate of deposit in the ambunt of at | east

$5. 000$3,660 or in such greater anount as the department may
det er ni ne—noet—exeecedi-ng—thermaximimarpunt—eof—businress—done
er—estiated—to—bedone—in—any—renrth—by theappteant. No bond

or certificate of deposit may be in an anpunt | ess than

$5, 000. The penal sum of the bond or certificate of deposit to

be furnished to the departnent by an applicant for |icense as

a dealer in agricultural products shall be in an ampunt egua

to twice the dollar ampunt of agricultural products handl ed

for a Florida producer or a producer's agent or

representative, by purchase or otherw se, during the nonth of

maxi mum transaction in such products during the preceding

12-nmonth period. An applicant for |icensure who has not
8

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CsS for SB 1780
590- 2331- 05

1| handl ed agricultural products for a Florida producer or a

2| producer's agent or representative, by purchase or otherw se,
3| during the preceding 12-nmonth period shall furnish a bond or

4| certificate of deposit in an anount equal to tw ce the

5| estimated dollar ampunt of such agricultural products to be

6| handled, by purchase or otherwise, during the nonth of maxi mum
7| transaction during the next imediate 12 nonths. Such bond or
8| certificate of deposit shall be provided or assigned in the

9| exact name in which the dealer will conduct business subject
10| to the provisions of ss. 604.15-604.34. Such bond nust be

11| executed by a surety conmpany eerperatien authorized to

12| transact business in the state. For the purposes of ss.

13| 604.19-604.21, the term"certificate of deposit" neans a

14| certificate of deposit at any recogni zed financial institution
15| doing business in the United States. No certificate of deposit
16| may be accepted in connection with an application for a

17| dealer's license unless the issuing institution is properly
18| insured by either the Federal Deposit |nsurance Corporation or
19| the Federal Savings and Loan Insurance Corporation. Such bond
20| or any certificate of deposit assignment or agreenent shall be
21| upon a form prescribed or approved by the departnment and shal
22| be conditioned to secure the faithful accounting for and

23| paynent, in the manner prescribed by s. 604.21(9), to

24| producers or their agents or representatives of the proceeds
25| of all agricultural products handl ed or purchased by such

26| dealer and to secure paynent to dealers who sell agricultura
27| products to such dealer. Such bond or certificate of deposit
28| assignnent or agreenent shall include terns binding the

29| instrunent to the Conm ssioner of Agriculture. A certificate
30| of deposit shall be presented with an assignment of

31| applicant's rights in the certificate in favor of the

9
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Commi ssioner_of Adriculture on a form prescribed by the

departnent _and with a letter fromthe issuing institution

acknow edgi ng that the assignnent has been properly recorded

on_the books of the issuing institution and will be honored by

the issuing institution. Such assignnent shall be irrevocable

while the dealer's license is in effect and for an additiona

period of 6 nonths after the term nation or expiration of the

dealer's license provided no conplaint is pending against the

licensee. If a conplaint is pending, the assignment shal

remain in effect until all actions on the conplaint have been

finalized. The certificate of deposit nmay be rel eased by the

assignee of the financial institution to the |licensee or the

|icensee's successors, assignee, or heirs if no clains are

pendi ng _agai nst _the |icensee before the departnent at the

conclusion of 6 nmonths after the |ast effective date of the

license. No certificate of deposit shall be accepted that

contains any provision that would give the issuing institution

any prior rights or claimon the proceeds or principal of such

certificate of deposit. The department shall determine by rule

the maxi num anmpunt of bond or certificate of deposit required

of a deal er _and whet her an annual er—eeRt+rueds bond or

certificate of deposit will be required.

(2) The amount of such bond or certificate of deposit
shall, upon the order of the departnent at any tine, be
increased, if inits discretion the departnent finds such

increase to be warranted by the dollar anpunt welure of

agricultural products being handl ed, by purchase or otherw se,

by the licensee. In the same manner, the anopunt of such bond
or certificate of deposit may be decreased when a decrease in

the dollar ampunt wetldume of products handl ed, by purchase or

otherwi se, warrants such decrease. These provisions apply to
10
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1| any bond or certificate of deposit, regardless of the

2| anniversary date of its issuance, expiration, cancellation, or
3| renewal .

4 (3) In order to effectuate the purposes of this

5| section, the departnent or its agents may require from any

6| applicant or licensee verified statements of the dollar anmount
7| welurme of the applicant's or licensee's her—e+—his business or
8| may review the applicant's appHeant or |icensee's records at
9| the applicant's or licensee's her—e+—his place of business

10| during normal business hours to determine the actual dollar

11| anpbunt of agricultural products handled, by purchase of

12| otherw se fer—thepurpose—-of—determning—her—or—his—velure—of
13| business. The failure of a licensee to furnish such statenent,
14| to make such records available, or to nake and deliver a new
15| or additional bond or certificate of deposit shall be cause
16| for suspension of the licensee's license. If the departnent

17| finds such failure to be willful, the |icense may be revoked.
18 (4) The department may issue a conditional license to
19| an applicant who is unable to provide a single bond or
20| certificate of deposit in the full ampunt required by the
21| calculation in subsection (1). The conditional |icense shal
22| remain in effect for a 1-year period to coincide with the
23| effective period of the bond or certificate of deposit
24| furnished by the applicant. The applicant nmust provide at
25| least the m nimum $5, 000 bond or certificate of deposit as
26| provided in subsection (1) together with one of the foll ow ng:
27 (a) A notarized affidavit limting the handling of
28| agricultural products, by purchase or otherw se, during their
29| largest nonth to a mnimum of one-half the anmount of the bond
30| or certificate of deposit provided by the applicant;
31
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1 (b) A notarized affidavit stating that any subject

2| agricultural products, handled by purchase or otherw se,

3| exceeding one-half of the anpunt of the bond or certificate of
4| deposit will be handled under the exenption provisions set

5| forth ins. 604.16(2); or

6 (c) A second bond or certificate of deposit in such an
7| ampunt that, when the penal sum of the second bond or

8| certificate of deposit is added to the penal sumof the first
9| bond or certificate of deposit, the conbined penal sum wll

10| equal twice the dollar ampunt of agricultural products handl ed
11| for a Florida producer or a producer's agent or

12| representative, by purchase or otherw se, during the nonth of
13| maxi num transaction in such products during the preceding

14| 12-nmonth period.

15

16| The departnent or its agents may require fromany |licensee who
17| is issued a conditional license verified statenments of the

18| volune of the |licensee's business or may review the licensee's
19| records at the licensee's place of business during nornal

20| business hours to determine the licensee's adherence to the
21| conditions of the license. The failure of a licensee to

22| furnish such statenment or to nmake such records avail able shal
23| be cause for suspension of the licensee's conditional license.
24| |f the departnment finds such failure to be willful, the

25| conditional license may be revoked.

26 Section 6. Section 604.21, Florida Statutes, is

27| amended to read:

28 604.21 Conplaint; investigation; hearing.--

29 (1)(a) Any person, partnership, corporation, or other
30| business entity claining herself—e+—hinself to be damaged by
31| any breach of the conditions of a bond or certificate of

12
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deposit assignment or agreenment given by a H-eensed dealer in
agricultural products as hereinbefore provided nay enter
conpl ai nt thereof agai nst the dealer and agai nst the surety
conpany, if any, to the departnent, which conplaint shall be a
written statenment of the facts constituting the conplaint.

Such conplaint shall include all agricultural products defined

ins. 604.15(1), as well as any additional charges necessary

to effectuate the sale unless these additional charges are

already included in the total delivered price. Such conplaint

shall be filed within 6 nonths fromthe date of sale in

i nstances involving direct sales or fromthe date on which the
agricultural product was received by the dealer in
agricultural products, as agent, to be sold for the producer
No conpl aint shall be filed pursuant to this section unless

the transactions involved total at |east$500$256 and

occurred in a single license year. Before a conplaint can be

processed, the conplainant nust provide the departnent with a

$50 filing fee. In the event the conplainant is successful in

proving the claim the dealer in agricultural products shal

rei nburse the conpl ainant for the $50 filing fee as part of

the settlenent of the claim

(b) To be considered tinely filed, a conplaint

together with any required affidavits or notarizations nust be

received by the departnent within 6 nonths after the date of

sale by electronic transm ssion, facsimle, reqular mail,

certified mail, or private delivery service. |If the conplaint

is sent by a service other than electronic manil or facsinile

the mailing shall be postnmarked or dated on or before the

6-month deadline to be accepted as tinely filed.

(c) Wien nmultiple clains exist by a producer, a

producer's agent or_ representative, or a dealer and the
13
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1| conbi ned adjudi cated anounts exceed the total anpunt of any
2| bond and certificate of deposit, sales occurring 120 or nore
3| days after the oldest sale stated in any conplaint filed by
4| the sane producer, producer's agent or representative, or

5| dealer shall not be considered for paynent fromthe proceeds
6| of the bond or certificate of deposit in the event that the
7| surety conpany or financial institution is called on to nmake
8| paynent.

9 (d) A person, partnership, corporation, or other

10| business entity filing a conplaint shall subnit to the

11| departnent the follow ng docunments: three conpleted conpl aint
12| affidavits on a form provided by the departnent with an

13| original signature of an owner, partner, general partner, or
14| corporate officer and an original notarization on each

15| affidavit. If the conplaint is filed by electronic

16| transm ssion or facsinmle, the original affidavits and

17| original notarizations shall be filed with the departnent not
18| later than the close of business of the tenth business day
19| following the electronic transm ssion or facsimle filing.

20| Attached to each conplaint affidavit shall be copies of al

21| docunents to support the conplaint. Supporting documents nmay
22| be copies of invoices, bills of |ading, packing or shipping
23| docunents, demand letters, or any other docunentation to

24| support the claim In cases in which there are nultiple

25| invoices being clained, a summry list of all clained invoices
26| nust acconpany the conpl aint.

27 (e) A dealer in agricultural products who is in

28| conpliance with ss. 604.15-604.34 may file a conplaint with
29| the department against another l|licensed dealer in agricultura
30| products. However, paynment froma bond or certificate of

31| deposit to a dealer shall occur only after all clainms of

14
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producers or producers' agents or representatives have been

paid in full except as provided pursuant to paragraph (c).

(f) Filing a conplaint with the departnent does not

constitute an election of renedies when the sane or simlar

conplaint is filed in another venue.

(d) The surety conpany or financial institution shal

be responsible for paynment of properly established conplaints

filed against a dealer, notw thstanding the dealer's filing of

a bankruptcy proceeding.

(2) Upon the filing of such conplaint in the manner
herein provided, the department shall investigate the nmatters
conpl ai ned of; whereupon, if, in the opinion of the
departnent, the facts contained in the conplaint warrant such

action, the departnent shall serve notice of the filing of

conplaint send to the deal er agai nst whom the conplaint has

been filed at the |ast address of record iA—guestion—by
eertified—rmait—noticeof the FtHinrgoeftheeemptaint. Such

notice shall be acconpanied by a true copy of the conplaint. A

copy of such notice and conplaint shall also be served seat to
the surety conpany, if any, that provided the bond for the
deal er, which surety conpany shall beconme party to the action.
Such notice of the conmplaint shall informthe dealer of a
reasonable tinme within which to answer the conplaint by
advising the departnment in witing that the allegations in the
conplaint are admtted or denied or that the conplaint has
been satisfied. Such notice shall also informthe deal er and

the surety conpany or financial institution—farys— of a

right to a hearing on the conplaint, if requested.

(3) If the dealer files an answer admitting agmrts the

al l egations of the conplaint and the departnent deternines

through inquiry of the conplainant that the dealer has failed
15
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1| but—Ffaits to satisfy sane within 21 days after receipt of the
2| notice of the filing of a conplaint by any party whose

3| substantial interests are deterni ned the—time—fixed by the

4| departnment, the departnent shall thereupon order paynment by
5| the dealer of the ampunt found owed. |n the event a party

6| files a request that the conplaint be held in abeyance pending
7| a_settlenent agreement., the period of abeyance shall not

8| exceed 6 nonths and successive periods of abeyance shall not
9| be granted.

10 (4) If the dealer files an answer and—+A—her—er—his
11| answer+— denies the allegations of the conplaint and waives a
12| hearing, the departnent may order a hearing or enter an order
13| based on the facts and circunstances set forth in the

14| conpl aint and the respondent's answer thereto. If the

15| departnment determ nes the conpl aint has not been established
16| or fails to neet the provisions of this section, the order

17| shall, anmong other things, dism ss the proceedings. If the
18| departnment determ nes that the allegations of the conplaint
19| have been established, it shall enter its findings of fact
20| accordingly and thereupon enter its order adjudicating the
21| anount of indebtedness due to be paid by the dealer to the
22| conpl ai nant .
23 (5) Any order entered by the departnment pursuant to
24| this section shall becone final and effective on the date
25| filed with the departnment's agency clerk i4—days—after—issue
26 | H—neither—thedepartrenrt—nor—a—party—whose—rmatertal—interest
27| s—atteetedbytheorder—+equests—ahearingonrtheorder
28| within—14—days—FoHowing—thedate—ofissue.
29 (6) Any party whose substantial waterial interest is
30| affected by a proceeding pursuant to this section shall be
31| granted a hearing upon request as provided by chapter 120.

16
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Such hearing shall be conducted pursuant to chapter 120. The
final order of the departnment, when issued pursuant to the
recommended order of an adm nistrative |aw judge, shall be

final and effective on the date filed with the departnent's

agency clerk. Any party to these proceedi ngs adversely

affected by the final order is entitled to seek review of the

final order pursuant to s. 120.68 and the Florida Rul es of

Appel | ate Procedure. Should a conplaint forwarded by the

departnent to the Division of Administrative Hearings be

settled prior to a hearing pursuant to chapter 120, the

departnent shall issue a notice closing the conplaint file

upon receipt of the administrative |law judge's order cl osing

the conplaint file, and the matter before the departnent shal

be closed accordingly upenr—issuance.
(7) Any indebtedness set forth in a departnental order

agai nst a dealer shall be paid by the dealer within 15 days
after such order becones final

(8) Upon the failure by a dealer to conply with an
order of the department directing paynent, the departnent
shall, in instances involving bonds, call upon the surety
conpany to pay over to the departnment out of the bond posted
by the surety conpany for such dealer or, in instances
involving certificates of deposit, call upon the financia
institution issuing such certificate to pay over to the
departnment out of the certificate under the conditions of the
assi gnment or agreenment, the anpunt called for in the order of
the departnent, not exceeding the anount of the bond or the
principal of the certificate of deposit. |If the bond or the
principal of the certificate of deposit is insufficient to pay
in full the anpunt due each conpl ai nant as set forth in the
order of the department, the departnment shall distribute the

17
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proceeds pro rata anong such conpl ai nants. The proceeds from a
bond or the principal froma certificate of deposit shall be
paid directly to the department to be distributed by it to
successful conplainants, except the accrued interest on a
certificate of deposit shall be paid to the dealer. Such funds
shall be considered trust funds in the hands of the departnent
for the exclusive purpose of satisfying duly established
conplaints. Paynments nmade to the departnent pursuant to this
section shall be considered paynents nade upon demand and may
not be considered voluntary paynents.

(9) Paynments froma surety conpany or proceeds froma

certificate of deposit shall be paid first to the producer or

the producer's agent or representative in the anmpunt of the

producer's clainms in full if such proceeds are sufficient for

such purpose and, if not, then in pro rata shares to such

producer or producer's agent or representative. |If additiona

proceeds exist in the hands of the departnent after all clains

of a producer and a producer's agent or representative have

been paid in full, the bal ance of such proceeds shall be paid

to claimants who are |icensed dealers in agricultura

products, either in whole or in pro rata portion, as the

aggregate of their clainms may bear to the anmpbunt of such

addi ti onal proceeds.

(10)£9> Nothing in this section nmay be construed as

relieving a surety conpany fromresponsibility for paynent on
properly established conplaints agai nst dealers involved in a
federal bankruptcy proceedi ng and agai nst whom t he depart nment
is prohibited fromentering an order

(1) 48 Upon the failure of a surety conmpany to
conply with a demand for paynent of the proceeds on a bond for
a dealer in agricultural products, a conplainant who is

18
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1| entitled to such proceeds, in total or in part, my, within a
2| reasonable tine, file in the circuit court a petition or

3| conplaint setting forth the adm nistrative proceedi ng before
4| the departnment and ask for final order of the court directing
5| the surety conpany to pay the bond proceeds to the departnent
6| for distribution to the conplainants. If in such suit the

7| conplainant is successful and the court affirns the demand of
8| the departnment for paynment, the conplainant shall be awarded
9| all court costs incurred therein and also a reasonable

10| attorney's fee to be fixed and collected as part of the costs
11| of the suit. In lieu of such suit, the departnent may enforce
12| its final agency action in the manner provided in s. 120.69.
13 Section 7. Section 604.22, Florida Statutes, is

14| amended to read:

15 604.22 Dealers to keep records; contents.--

16 (1) Each licensee, while acting as agent for a

17| producer, shall make and preserve for at least 1 year a record
18| of each transaction, specifying the nane and address of the
19| producer for whom she or he acts as agent; the date of

20| receipt; the kind, quality, and quantity of agricultura

21| products received; the name and address of the purchaser of
22| each package of agricultural products; the price for which

23| each package was sold; the anmpunt of any additional charges
24| necessary to effectuate the sale; the ampunt and expl anation
25| of any adjustments given; and the net anount due from each

26| purchaser. An account of sales shall be furnished each

27| producer within 48 hours after the sale of such agricultura
28| products unless otherwi se agreed to in a witten contract or
29| verifiable oral agreenment. Such account of sales shall clearly
30| show the sale price of each I ot of agricultural products sold;
31| all adjustnments to the original price, along with an

19
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1| explanation of such adjustments; and an iteni zed showi ng of

2| all marketing costs deducted by the licensee, along with the
3| net amount due the producer. The |licensee shall nake the

4| paynent to the producer within 5 days of the |licensee's

5| receipt of payment unless otherwise agreed to in a witten

6| contract or verifiable oral agreenent.

7 (2)(a) The provisions of s. 604.16(2), (3), and (4)

8| notwithstanding, any person, partnership, corporation, or

9| other business entity, except a person described in s.

10| 604.16(1), who possesses and offers for sale agricultura

11| products is required to possess and di splay, upon the request
12| of any departnent representative or state, county, or |oca
13| law enforcenment officer, an invoice, bill of sale, manifest,
14| or other written docunment showi ng the date of sale, the nane
15| and address of the seller, and the kind and quantity of

16| products for all such agricultural products.

17 (b) Any person who violates the provisions of this
18| subsection is guilty of a m sdenmeanor of the second degree,
19| puni shable as provided in s. 775.082 or s. 775.083.

20 Section 8. Section 604.23, Florida Statutes, is

21| anended to read

22 604.23 Exami nation of records, sales, accounts, books,
23| and ot her docunents.--The departnent shall have power to

24| investigate, upon conplaint of any interested person or upon
25| its own initiative, the record of any dealer in agricultura
26| products appHecant—er—H-eensee~ or any transaction invol ving
27| the solicitation, receipt, sale or attenpted sal e of

28| agricultural products, the failure to nmake proper and true
29| accounts and settlenments at pronpt and regular intervals, the
30| meking of false statenents as to condition, quality or

31| quantity of goods received or while in storage, the meking of

20
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fal se statements as to market conditions with intent to
deceive, or the failure to nmake paynent for goods received, or
other alleged injurious transactions. For such purposes the
departnment or its agents nmay exanine, at the place or places
of business of the dealer in agricultural products, the

appH-eant—er—tcensee—her—or—his | edgers, books of accounts,

menor anda, and ot her docunents which relate to the transaction

i nvol ved, and nmay take testinony thereon under oath.

Section 9. Paragraphs (a) and (d) of subsection (1) of
section 604.25, Florida Statutes, are amended to read:

604.25 Refusal to grant, or suspension or revocation
of, license.--

(1) The departnment may decline to grant a |license or
may suspend or revoke a license already granted if the
applicant or |icensee has:

(a) Suffered a nonetary merey judgnent te—be entered
agai nst the applicant or |icensee her—e+—him upon which

execution has been returned unsati sfi ed;

(d) Made any fal se statenment or statenents as to
condition, quality, or quantity of goods received or held for
sal e when she—er—he—ecouldhave—aseertained the true condition,

quality, or quantity could have been ascertai ned by reasonabl e

i nspecti on;

Section 10. Section 604.30, Florida Statutes, is
amended to read:

604.30 Penalties; injunctive relief; admnistrative
fines.--

(1) Any dealer in agricultural products who violates
the provisions of ss. 604.15-604.34, or who interferes with an
agent of the department in the enforcenment of ss.

604. 15-604. 34, is guilty of a nmisdenmeanor of the second
21
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degree, punishable as provided in s. 775.082 or s. 775.083,
and for a second or subsequent offense is guilty of a
nm sdenmeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(2) In addition to the renedies provided in this
chapter and notw thstandi ng the existence of any adequate
remedy at | aw, when the departnment has probable cause to

bel i eve that any person, partnership, corporation, or other

busi ness entity has violated any provision of this chapter or

any rule adopted pursuant thereto, the departnent may issue

and deliver to such person,_ partnership, corporation, or other

busi ness entity a notice to cease and desi st from such

vi ol ation. For the purpose of enforcing a cease and desi st
order, the department may file a proceeding in the nanme of the
state seeking issuance of an injunction or wit of mandanus

agai nst any person, partnership, corporation, or other

busi ness entity who viol ates any provisions of such order, and

such injunction shall be issued w thout bond.

(3)(a) In addition to the penalties provided in this
section, the departnment may, after notice and hearing, inpose
a fine not exceedi ng$2, 500$4,666 for the violation of any of
the provisions of ss. 604.15-604.34 or the rul es adopted
t her eunder agai nst any dealer in agricultural products; such
fine, when inposed and paid, shall be deposited by the
departnment into the General Inspection Trust Fund.

(b) Whenever any adm ni strative order has been nade
and entered by the departnment inposing a fine pursuant to this
subsection, the order shall specify the anobunt of the fine and
atime limt of no nmore than 15 days for the paynent thereof.
Upon the failure of the dealer involved to pay the fine within
that time, the dealer's license as dealer in agricultura

22
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1| products shall be subject to suspension or revocation and a
2| fine not to exceed $100 %58 a day shall be inposed on the
3| dealer while the dealer she—e+—he is in violation of such
4| order.
5 Section 11. The sum of $285,000 is appropriated from
6| the General Inspection Trust Fund to the Departnent of
7| Agriculture and Consuner Services, and four additiona
8| full-time equivalent positions are authorized, for the purpose
9| of inplenenting this act during the 2005-2006 fiscal year
10 Section 12. This act shall take effect October 1
11| 2005.
12
13 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
14 Senate Bill 1780
15
16| Conmittee Substitute for Senate Bill 1780 is different from
Senate Bill 1780 in that it:
L 1. Rai ses the bond or certificate of deposit anpunt required
18 in Section 5 from $3,000 to $5, 000
19| 2 Appropriates $285,000 fromthe General I|nspection Trust
Fund to the Departnent of Agriculture and Consumer
20 Services, and four additional full-tinme-equivalent
01 positions for the purpose of inplenenting this act.
22
23
24
25
26
27
28
29
30
31
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