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Fl ori da Senate - 2005 CS for CS for SB 1802

By the Committees on Judiciary; Crimnal Justice; and Senator
Canpbel |

590- 2314- 05
A bill to be entitled

An act relating to capital collatera
representation; anending s. 27.709, F.S.
aut horizing the Conmmi ssion on Capital Cases to
sponsor certain continuing | egal education
cl asses; anmending s. 27.710, F.S.; revising
provisions relating to continuing | ega
education requirements for attorneys on the
registry of attorneys applying to represent
persons in postconviction capital collatera
proceedi ngs; providing for nininum
qualification of attorneys on the registry;
providing for notification to the court when
appoi nted attorneys fail to submt specified
reports; requiring an appoi nted attorney who
does not wish to continue representation at the
federal level to nake reasonable efforts to
assist the client in finding replacenent
counsel ; amending s. 27.711, F.S.; providing
for payment of attorneys after a final hearing,
rather than after a final order; providing for
addi ti onal paynents to attorneys; increasing
t he maxi mum nunber of inmates which may be
represented by a capital collateral attorney
under limted circunstances; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (2) of section 27.709, Florida

Statutes, is anended to read:
1
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1 27.709 Commi ssion on Capital Cases.--

2 (2) The conm ssion shall

3 (a) Fhe—eomrssion—shalt Review the adm nistration of
4] justice in capital collateral cases, receive relevant public
5| input, review the operation of the capital collateral regiona
6| counsel and private counsel appointed pursuant to ss. 27.710
7| and 27.711, and advi se and make reconmendations to the

8| Governor, Legislature, and Suprenme Court.

9 (b) As—part—efitsduties—theeerm-ssien——shat-

10| Compil e and anal yze case-tracking reports produced by the

11| Suprene Court. In analyzing these reports, the com ssion

12| shall develop statistics to identify trends and changes in
13| case nmanagenent and case processing, identify and eval uate
14| unproductive points of delay, and generally evaluate the way
15| cases are progressing. The conmi ssion shall report these

16| findings to the Legislature by January 1 of each year

17 (c) Hnroddition—the—ecommssien—shalt Receive

18| conpl aints regarding the practice of any office of regiona
19| counsel and private counsel appointed pursuant to ss. 27.710
20| and 27.711 and shall refer any conplaint to The Florida Bar
21| the State Supreme Court, or the Conmm ssion on Ethics, as

22| appropriate.

23 (d) Have the authority to sponsor continuing |ega

24| education training devoted specifically to capital cases.

25 Section 2. Subsections (1), (2), (3), (4), and (5) of
26| section 27.710, Florida Statutes, are anended to read:

27 27.710 Registry of attorneys applying to represent
28| persons in postconviction capital collateral proceedings;

29| certification of minimmrequirenents; appointment by tria
30| court.--

31
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(1) The executive director of the Comr ssion on
Capital Cases shall conpile and naintain a statew de registry
of attorneys in private practice who have certified that they
meet the m ni mum requirenments of s. 27.704(2), who are
avail abl e for appointment by the court under this section to
represent persons convicted and sentenced to death in this
state in postconviction collateral proceedings, and who have
attended at least 12 hours of continuing |legal education
within the last 2 years year—a—eentinuingtegal—education
preogrameof—at—teast—10-hours—duration devoted specifically to

the defense of capital cases, if available. Every 2 years,

attorneys who satisfy the mninumrequirements of s. 27.704(2)

and who are handling a capital case shall be required to

attend at | east 12 hours of continuing |egal education

Continuing | egal education programs neeting the requirenents
of this rule offered by The Florida Bar or another recognized
provi der and approved for continuing | egal education credit by
The Florida Bar shall satisfy this requirenment. The failure to
conply with this requirenent may be cause for renoval fromthe
l[ist until the requirenment is fulfilled. To ensure that
sufficient attorneys are avail able for appointnent by the
court, when the nunber of attorneys on the registry falls
bel ow 50, the executive director shall notify the chief judge
of each circuit by letter and request the chief judge to
promptly submit the names of at |east three private attorneys
who regularly practice crimnal lawin that circuit and who
appear to neet the mininmumrequirenents to represent persons
in postconviction capital collateral proceedings. The
executive director shall send an application to each attorney
identified by the chief judge so that the attorney may
regi ster for appointnment as counsel in postconviction capita

3
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col |l ateral proceedings. As necessary, the executive director
may al so advertise in |legal publications and other appropriate
media for qualified attorneys interested in registering for
appoi ntnent as counsel in postconviction capital collatera
proceedi ngs. Not |ater than September 1 of each year, and as
necessary thereafter, the executive director shall provide to
the Chief Justice of the Supreme Court, the chief judge and
state attorney in each judicial circuit, and the Attorney
General a current copy of its registry of attorneys who are
avail abl e for appoi ntnment as counsel in postconviction capita
col |l ateral proceedings. The registry nust be indexed by
judicial circuit and nust contain the requisite informtion
subnmitted by the applicants in accordance with this section.

(2) To be eligible for court appointnment as counsel in
postconviction capital collateral proceedings, an attorney
nmust certify on an application provided by the executive
director that he or she_

(a) Is famliar with the production of evidence and

use of expert witnesses, including psychiatric and forensic

evi dence;

(b) Has denpnstrated proficiency necessary for

representation in capital cases, including the investigation

and presentation of mitigation evidence; and

(c) Satisfies the m ninmumrequirenments for private

counsel set forth in subsection (1) and has 5 years

experience in felony crinmnal |aw practice, which nust have

included serving as |l ead or co-counsel in:

1. Nine state or federal crimnal jury trials tried to

completion, of which two were capital and three nust have been

nmurder _trials or one nurder trial and five felony trials or

4
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one postconviction evidentiary hearing and five felony trials;

or

2. One capital appeal and no fewer than three felony

appeal s, of which one was nmurder; or six felony appeals, of

which two were nurder; or one capital postconviction

evidentiary hearing and three felony appeals.

(d) Satisfaction of the nininumrequirenents nust be

proven by witten notification to the conm ssion. The

certification requirenment shall be satisfied upon the

subm ssion of the application by electronic mail wthout a

signature.
(e) 1If the trial court determ nes that exceptiona

circunstances require appointnent of counsel not neeting the

requirenents of this section, the trial court nmay appoint that

person _and shall enter an order specifying, in witing, the

exceptional circunstances requiring deviation fromthis

section and the court's explicit determ nation that counse

chosen will provide conpetent representation in accordance
with the policy concerns of this section s—2++84{2)}.
(3) An attorney who—apptes—for—registrationandcourt
. . oo .
? 't . : I
Hr—het—rerethan—feour—such—proceedings—and—++ appointed to

represent a person in postconviction capital collatera

proceedi ngs- shall continue such representati on under the
terms and conditions set forth in s. 27.711 until the sentence
is reversed, reduced, or carried out or unless pernmtted to

wi t hdraw fromrepresentation by the trial court. The court may
not permt an attorney to withdraw fromrepresentati on w thout
a finding of sufficient good cause. The court mmy i npose
appropriate sanctions if it finds that an attorney has shown

5
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bad faith with respect to continuing to represent a defendant
in a postconviction capital collateral proceeding. This
section does not preclude the court fromreassigning a case to
a capital collateral regional counsel follow ng
di scontinuation of representation if a conflict of interest no
| onger exists with respect to the case.

(4) Each private attorney who is appointed by the
court to represent a capital defendant nust enter into a
contract with the Chief Financial Oficer. If the appointed
attorney fails to execute the contract within 30 days after
the date the contract is mailed to the attorney, the executive
director of the Comm ssion on Capital Cases shall notify the
trial court. The Chief Financial Oficer shall devel op the
formof the contract, function as contract manager, and
enforce performance of the terns and conditions of the
contract. By signing such contract, the attorney certifies
that he or she intends to continue the representation under
the terms and conditions set forth in the contract until the
sentence is reversed, reduced, or carried out or unti

rel eased by order of the trial court. Additionally, the

attorney shall agree to submit quarterly reports to the

Commi ssion _on Capital Cases in a consistent fornmat desi gnated

by the conmmission. If the appointed attorney fails to subnt a

quarterly report within 30 days followi ng the end of the

quarter, the executive director shall notify the trial court

and the attorney.

(5)(a) Upon the nmotion of the capital collatera
regi onal counsel to withdraw pursuant to s. 924.056(1)(a); or
(b) Upon notification by the state attorney or the

Attorney Ceneral that:

6
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1. Thirty days have el apsed since appoi ntnent of the
capital collateral regional counsel and no entry of appearance
has been filed pursuant to s. 924.056; or

2. A person under sentence of death who was previously
represented by private counsel is currently unrepresented in a

postconviction capital collateral proceeding,

the executive director shall imediately notify the tria
court that inposed the sentence of death that the court nust
i medi ately appoint an attorney, selected fromthe current
registry, to represent such person in collateral actions
challenging the legality of the judgnent and sentence in the

appropriate state and federal courts. |f the appointed

attorney does not wish to continue representation at the

federal level, the appointed attorney shall make reasonabl e

efforts to assist the client in finding replacenent counse

who neets the federal requirenments to represent a capita

def endant in federal proceedings. The court shall have the

authority to strike a notice of appearance filed by a Capita
Col | ateral Regional Counsel, if the court finds the notice was
not filed in good faith and may so notify the executive
director that the client is no longer represented by the
O fice of Capital Collateral Regional Counsel. In meking an
assignnment, the court shall give priority to attorneys whose
experience and abilities in crimnal |law, especially in
capital proceedings, are known by the court to be comensurate
with the responsibility of representing a person sentenced to
death. The trial court mnmust issue an order of appointnent
whi ch contains specific findings that the appointed counse
neets the statutory requirenments and has the high ethica
st andards necessary to represent a person sentenced to death.
7
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1 Section 3. Paragraphs (c) and (g) of subsection (4)

2| and subsections (7) and (9) of section 27.711, Florida

3| Statutes, are anended, and paragraph (i) is added to

4| subsection (4) of that section, to read:

5 27.711 Terns and conditions of appointnent of

6| attorneys as counsel in postconviction capital collatera

7| proceedings. --

8 (4) Upon approval by the trial court, an attorney

9| appointed to represent a capital defendant under s. 27.710 is
10| entitled to paynent of the follow ng fees by the Chief

11| Financial O ficer:

12 (c) The attorney is entitled to $100 per hour, up to a
13| maxi num of $20,000, after the final hearing on tral——ecourt

14| issves—a—Ffinal—order—granting—or—denryng the capita

15| defendant's notion for postconviction relief.

16 (g) At the conclusion of the capital defendant's

17| postconviction capital collateral proceedings in state court,
18| the attorney is entitled to $100 per hour, up to a maxi mum of
19| $2,500, after filing a petition for wit of habeas corpus

20| pursuant to 28 U.S.C._s. 2254 eertierar—n—the—Suprere—Court
21| ef—theUnitedStates.

22 (i) The attorney is entitled to $100 per hour, up to a
23| maxi mum of $10,000, as a supplenment to attorney's fees in

24| paragraphs (a)-(h), for good cause shown and if approved by
25| the court, if those paragraphs do not provide adequate

26| conpensation due to extraordinary circunstances.

27

28| The hours billed by a contracting attorney under this

29| subsection may include tinme devoted to representation of the
30| defendant by another attorney who is qualified under s. 27.710
31
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and who has been designhated by the contracting attorney to
assi st himor her.

(7) Each reqgistry Ar attorney handling at |east one

capital case, regardless of the total nunber of capita
def endants he or she is representing, whe—+s—aectively
representing—a——capital—defendant is entitled to a nmaxi num of
$1,000 within 2 fiscal years$5080—per—Fiseal—year for tuition

and expenses for continuing | egal education that pertains to

the representation of capital defendants in this state. Upon

approval by the trial court, the attorney is entitled to
payment by the Chief Financial Oficer for expenses for such
tuition and continuing | egal education.

(9) An attorney may not represent nore than five
i nmat es defendants in capital postconviction litigation at any

one tinme. However, an attorney who represents nore than five

inmates as of July 1, 2005, may continue to represent those

particular inmates until such tinme as their cases are

concl uded.

Section 4. This act shall take effect July 1, 2005.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
CS/ Senate Bill 1802

This comm ttee substitute:

-- Renoves aut horization for attorneys to represent up to 10
inmates at one time in capital postconviction litigation

- - Aut hori zes attorneys who are representing nore than five

inmates as of July 1, 2005, to continue to represent them
until conpletion of their cases.
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