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By the Comrittee on Transportation; and Senator Baker

596- 2002- 05

1 A Dbill to be entitled

2 An act relating to franchised notor vehicle

3 deal ers; anmending s. 320.13, F.S.; specifying a

4 definition for purposes of provisions for

5 i ssuance of dealer license plates; anending s.

6 320.60, F.S.; revising the definition of the

7 term "denonstrator"; defining the term

8 "existing franchi sed notor vehicle dealer"”;

9 anending s. 320.64, F.S.; prohibiting applicant
10 or licensee failure to pay certain costs and
11 amounts to a dealer after termnation of
12 franchi se; providing that the prohibition does
13 not apply to termnations, cancell ations, or
14 nonrenewal s i npl enented as a result of the sale
15 of assets or stock of the dealer; requiring
16 that certain procedures be foll owed; anmendi ng
17 s. 320.641, F.S.; providing procedures for
18 di scontinuation, cancellation, nonrenewal
19 nodi fi cation, or replacenment of a franchise
20 agreenent based upon an alleged failure of the
21 dealer to conply with certain sales or service
22 obligations; anmending s. 320.642, F.S.

23 revising criteria and procedures to establish
24 an additional deal ership or relocate an

25 exi sting dealer in an area where the sane

26 line-make vehicle is presently represented;

27 revi sing provisions for determnination by the

28 Department of Hi ghway Safety and Motor Vehicles
29 that the existing franchised notor vehicle

30 deal er or dealers are providing adequate

31 representation; revising criteria for protest
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1 by an existing dealer; revising provisions
2 excl uding certain openings and reopeni ngs from
3 consi deration as an additional or relocated
4 not or vehicle dealer; prohibiting notice of an
5 additional dealer for a certain period of tine
6 within a certain distance froma deal er that
7 was opened or reopened and not considered an
8 addi ti onal deal er subject to protest; requiring
9 di stance between sites to be neasured fromthe
10 geonetric centroid of each site; anending s.
11 320.643, F.S.; exenpting a transferee from
12 | ocation requirenments in the franchise
13 agreenent when the transferee proposes to
14 si mul taneously rel ocate deal ership operations
15 in conjunction with the purchase of the
16 deal ershi p under certain circunstances;
17 provi ding requi renents for such proposals;
18 anendi ng s. 320.699, F.S.; revising procedures
19 for adm ni strative hearings; requiring a
20 certain schedul e unl ess extended by the
21 admi nistrative | aw judge under certain
22 conditions; providing an effective date
23
24| Be It Enacted by the Legislature of the State of Florida:
25
26 Section 1. Subsection (1) of section 320.13, Florida
27| Statutes, is anended to read:
28 320.13 Deal er and manufacturer |icense plates and
29| alternative nethod of registration.--
30 (1)(a) Any licensed motor vehicle deal er and any
31| licensed nobil e hone deal er may, upon paynent of the |license
2
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1| tax inmposed by s. 320.08(12), secure one or nore deal er

2| license plates, which are valid for use on notor vehicles or
3| nobile homes owned by the dealer to whom such plates are

4] issued while the notor vehicles are in inventory and for sale,
5| or while being operated in connection with such dealer's

6| business, as defined in s. 320.60(3), but are not valid for

7| use for hire. Dealer |license plates may not be used on any tow
8| truck or wecker unless the tow truck or wecker is being

9| denonstrated for sale, and the dealer |icense plates may not
10| be used on a vehicle used to transport another notor vehicle
11| for the notor vehicle dealer

12 (b)1. Marine boat trailer dealers and manufacturers
13| may, upon paynent of the |license taxes inposed by s.

14| 320.08(12), secure one or nore dealer plates, which are valid
15| for use on boat trailers owned by the dealer to whom such

16| plates are issued while being used in connection with such

17| deal er's business, but are not valid for use for hire.

18 2. It is the intent of the Legislature that the nethod
19| currently used to license marine boat trailer dealers to do
20| business in the state, that is, by an occupational |icense

21| issued by the city or county, not be changed. The depart nent
22| shall not interpret this act to nmean that it is enpowered to
23| license such dealers to do business. An occupational |icense
24| tax certificate shall be sufficient proof upon which the

25| departnment may issue dealer |icense plates.

26 Section 2. Subsection (3) of section 320.60, Florida
27| Statutes, is anended, and subsection (17) is added to that

28| section, to read:

29 320.60 Definitions for ss. 320.61-320.70. --Wenever
30| used in ss. 320.61-320.70, unless the context otherw se

31

3
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requires, the followi ng words and terns have the foll ow ng
nmeani ngs:

(3) "Denpnstrator" neans any new notor vehicle which
is carried on the records of the dealer as a denobnstrator and
is used by, being inspected or driven by the dealer or his or

her enpl oyees, or while being operated or driven, with the

perm ssion of such nptor vehicle dealer, by an owner, officer

enpl oyee, or i ndependent contractor of a nptor vehicle dealer

or by a nmenber of such owner's, officer's, or enployee's

imediate family, or driven by prospective custoners for the

pur pose of denonstrating vehicle characteristics in the sale
or display of nmotor vehicles sold by the deal er

(17) "Existing franchised notor vehicle deal er" neans

any nmotor vehicle dealer that has a franchi se agreenent with a

| icensee. For purposes of notice and identification under s.

320.642 only, all dealer |ocations of an existing notor

vehicle dealer or a person that is subject to an unexpired

final order pernmtting the establishnent of an additiona

location or a relocation, where the location is not yet open

for business, will be entitled to the sane notice and protest

rights as an existing dealer under the provisions of s.

320.642. A final order expires upon the failure of the dealer

or_other person that is authorized to establish a |location or

to relocate to becone established at the proposed | ocation

within the period provided by law or rule.

Section 3. Subsection (36) is added to section 320. 64,

Florida Statutes, to read
320. 64 Denial, suspension, or revocation of |icense;
grounds.--A license of a licensee under s. 320.61 nmay be
deni ed, suspended, or revoked within the entire state or at
any specific |l ocation or locations within the state at which
4
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the applicant or licensee engages or proposes to engage in
busi ness, upon proof that the section was violated with
sufficient frequency to establish a pattern of wongdoing, and
a licensee or applicant shall be liable for clainms and
remedi es provided in ss. 320.695 and 320.697 for any violation
of any of the follow ng provisions. A licensee is prohibited
fromcomitting the follow ng acts:

(36)(a) Notwithstanding the terns of any franchise

agreenent, after term nation of a franchise an applicant or

licensee has failed to pay to the nptor vehicle dealer all of

the follow ng anounts:

1. The net cost paid by the dealer for each new notor

vehicle in the dealer's inventory with nmleage of 6,000 mles

or less, exclusive of ml|eage placed on the vehicle before it

was delivered to the dealer, provided that for every mle in

excess of 1,000 nmiles there shall be a reduction of the

requi red repurchase price at a rate equivalent to the

then-prevailing rate promulgated by the Internal Revenue

Servi ce.

2. The cost paid by the dealer for each new, unused,

undanmaged, and unsold part or accessory that:

a. Is in the current parts catalog and is still in the

original, resal able nerchandi sing package and in an unbroken

lot, except that, in the case of sheet netal, a conparable

substitute for the original package nmay be used; and

b. Was purchased by the dealer either directly from

the manufacturer or distributor or was purchased from an

out goi ng authorized dealer as a part of the dealer's initia

inventory.
3. The fair market value of each undamaged sign

excludi ng normal _wear and tear, owned by the deal er that bears
5
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a trademark or trade nane used or clained by the applicant or

licensee or _a representative of the applicant or |licensee and

t hat was purchased from or at the request of the applicant or

licensee or a representative of the applicant or licensee.

4. The fair market value of all special tools, data

processi ng _equi pnent, and autonptive service equi pnent owned

by the deal er that:

a. Were recommended in witing by the applicant or

licensee or _a representative of the applicant or |licensee and

desi gnated as special tools and equi pment;

b. Were purchased fromor at the request of the

applicant or licensee or a representative of the applicant or

| i censee; and

c. Are in usable and good condition except for

reasonabl e wear and tear.

5. The cost of transporting, handling, packing,

storing, and | oading any property subject to repurchase under

this section.

(b) This subsection does not apply to term nations,

cancel l ations, and nonrenewals that are inplenented as a

result of the sale of the assets or stock of the dealer. The

dealer shall return the property listed in this subsection to

the licensee within 90 days after the effective date of the

term nation, cancellation, or nonrenewal. The |licensee shal

supply the new vehicle dealer with reasonable instructions on

the nethod by which the new vehicle dealer nust return the

property to the |licensee. The conpensation for the property

shall be paid by the licensee within 60 days after the tender

of inventory and other itenms, provided the new notor vehicle

deal er has clear title to the inventory and other itens and is

in a position to convey that title to the manufacturer or
6

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2005 CsS for SB 1814
596- 2002- 05

1| distributor. In the event the inventory or other itens are

2| subject to a security interest, the |icensee may make paynent
3| jointly to the new notor vehicle dealer and the holder of the
4| security interest.

5

6 A notor vehicle dealer who can denpnstrate that a violation

7| of, or failure to conply with, any of the precedi ng provisions
8| by an applicant or licensee will or can adversely and

9| pecuniarily affect the conpl aining dealer, shall be entitled
10| to pursue all of the remedies, procedures, and rights of

11| recovery avail abl e under ss. 320.695 and 320. 697.

12 Section 4. Subsection (1) of section 320.641, Florida
13| Statutes, is anended to read:

14 320.641 Discontinuations, cancellations, nonrenewal s,
15| nodi fications, and replacenent of franchise agreenents.--

16 (1)(a) An applicant or licensee shall give witten

17| notice to the nmotor vehicle dealer and the departnent of the
18| licensee's intention to discontinue, cancel, or fail to renew
19| a franchi se agreenent or of the |licensee's intention to nodify
20| a franchise or replace a franchise with a succeeding

21| franchise, which nodification or replacement will adversely
22| alter the rights or obligations of a notor vehicle dealer

23| under an existing franchise agreement or will substantially
24| inpair the sales, service obligations, or investnent of the
25| nmotor vehicle dealer, at |least 90 days before the effective
26| date thereof, together with the specific grounds for such

27| action.

28 (b) The failure by the licensee to conply with the

29| 90-day notice period and procedure prescribed herein shal

30| render voidable, at the option of the nmotor vehicle dealer

31| any discontinuation, cancellation, nonrenewal, nodification,

7
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1| or replacenent of any franchi se agreenent. Designation of a
2| franchise agreenent at a specific location as a "nondesi gnhated
3| point" shall be deened an evasion of this section and

4| constitutes an unfair cancellation.

5 (c) 1If the notice required in paragraph (a) is based
6| upon an alleged failure of the dealer to conply with the

7| obligations of the dealer agreement with respect to the

8| performance of sales or service obligations, the applicant or
9| Licensee shall transmit to the dealer a notice of default not
10| Less than 180 days prior to transnission of the notice

11| required in paragraph (a). The notice of default under this
12| paragraph shall specify the sales and service deficiencies
13| alleged by the applicant or |icensee and afford the dealer a
14| period of tine of not less than 180 days to cure those

15| deficiencies.

16 Section 5. Subsections (2), (3), and (5) of section
17| 320.642, Florida Statutes, are anended, and subsection (7) is
18| added to that section, to read:

19 320.642 Dealer licenses in areas previously served;
20| procedure. --
21 (2)(a) An application for a notor vehicle dealer
22| license in any community or territory shall be denied when:
23 1. Atimely protest is filed by a presently existing
24| franchi sed nmotor vehicle dealer with standing to protest as
25| defined in subsection (3); and
26 2. The licensee fails to show that the existing
27| franchi sed deal er or deal ers who regi ster new notor vehicle
28| retail sales or retail l|eases of the sane |ine-nmake in the
29| comunity or territory of the proposed deal ership are not
30| providing adequate representation of such |ine-nake notor
31| vehicles in such community or territory as a whole and not

8
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with respect to any part thereof or identifiable plot therein

The burden of proof in establishing i nadequate representation
shal |l be on the licensee.

(b) In determ ning whether the existing franchised
not or vehicle deal er or deal ers are providi ng adequate
representation in the community or territory for the
i ne-make, the departnment shall #®y consider evidence
i ncl udi ng whi-eh—ay—netude, but s not linited to:

1. The inpact of the establishment of the proposed or
rel ocated deal er on the consumers, public interest, existing
deal ers, and the |licensee; provided, however, that financia
i mpact may only be considered with respect to the protesting
deal er or deal ers.

2. The size and pernmanency of investnment reasonably
made and reasonabl e obligations incurred by the existing
deal er or dealers to performtheir obligations under the
deal er agreenent.

3. The reasonably expected narket penetration of the
i ne-make notor vehicle for the conmunity or territory
i nvol ved, after consideration of all factors which may affect
sai d penetration, including, but not Iinmted to, denpgraphic
factors such as age, income, education, size class preference,

product popularity, retail |ease transactions, whether |ocated

in a netropolitan or nonnmetropolitan area, or other factors

affecting sales to consuners of the community or territory.

Wth respect to any geodgraphic conparison area used to

eval uate the perfornmance of the |line-make within the comunity

or territory, the conparison area nay not be snmmller than an

entire county and may not include any geographic area | ocated

outside this state. Reasonably expected nmarket penetration

shal|l be neasured with respect to the community or territory
9
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as a whole and not with respect to any part thereof or

identifiable plot therein. In order to satisfy its burden of

proof under this section, the |icensee nust prove that any

devi ation or shortfall in market penetration froma reasonable

conparison area i s substantial and significant, considering

factors including, but not limted to, the size of the

community or territory and the projected sales of the proposed

deal er shi p.
4. Any actions by the licensees in denying its

exi sting dealer or dealers of the same |ine-nmeke the
opportunity for reasonable growth, market expansion, or

rel ocation, including the availability of |ine-make vehicles
in keeping with the reasonabl e expectations of the licensee in
provi di ng an adequat e nunber of dealers in the community or
territory.

5. Any attenpts by the |icensee to coerce the existing
deal er or dealers into consenting to additional or rel ocated
franchi ses of the sane line-make in the comunity or
territory.

6. Distance, travel tinme, traffic patterns, and
accessibility between the existing deal er or dealers of the
same |ine-make and the | ocation of the proposed additional or
rel ocated deal er.

7. Whether benefits to consunmers will |ikely occur
fromthe establishnent or relocation of the deal ership which
cannot be obtained by other geographic or denpgraphi c changes
or expected changes in the comunity or territory.

8. MWhether the protesting dealer or dealers are in
substantial conpliance with their deal er agreenent.

9. MWhether there is adequate interbrand and intrabrand
conpetition with respect to said line-nmake in the comunity or

10
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1| territory and adequately conveni ent consuner care for the

2| notor vehicles of the line-nake, including the adequacy of

3| sales and service facilities.

4 10. Whether the establishnment or relocation of the

5| proposed deal ership appears to be warranted and justified

6| based on economi ¢ and marketing conditions pertinent to

7| dealers conpeting in the conmunity or territory, including

8| anticipated future changes.

9 11. The volune of registrations and service business
10| transacted by the existing dealer or dealers of the sane

11| line-make in the relevant comrunity or territory of the

12| proposed deal ership

13 (3) An existing franchi sed notor vehicle deal er or

14| deal ers shall have standing to protest a proposed additiona
15| or relocated notor vehicle deal er where the existing notor

16| vehicle deal er or deal ers have a franchi se agreement for the
17| same |ine-make vehicle to be sold or serviced by the proposed
18| additional or relocated notor vehicle dealer and are

19| physically located so as to neet or satisfy any of the
20| followi ng requirenments or conditions:
21 (a) |If the proposed additional or relocated notor
22| vehicle dealer is to be located in a county with a popul ation
23| of less than 300,000 according to the nost recent data of the
24| United States Census Bureau or the data of the Bureau of
25| Econoni ¢ and Busi ness Research of the University of Florida:
26 1. The proposed additional or relocated notor vehicle
27| dealer is to be located in the area designated or described as
28| the area of responsibility, or such simlarly designated area,
29| including the entire area designated as a nmultiple-point area,
30| in the franchise agreenent or in any rel ated docunent or
31| commitnment with the existing nmotor vehicle dealer or dealers

11
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of the sane |ine-make as such agreenment existed upon Cctober
1, 1988;

2. The existing motor vehicle dealer or dealers of the
same |ine-make have a |icensed franchise location within a
radius of 20 nmiles of the location of the proposed additiona
or relocated motor vehicle dealer; or

3. Any existing motor vehicle dealer or dealers of the
same |ine-nmake can establish that, during any consecutive
12-month period of the 36-nmonth period preceding the nmonth in

which the publication of the proposed additional or relocated

deal ership appears in the Florida Administrative Weekly,
TN : . . . . : I
deal-ership—sueh—dealer—or—its—predecessor—nmade 25 percent of

the H+s retail sales or |eases of new notor vehicles nade by

such dealer or its predecessor were to persons or entities

t hat whese registered the purchased or |eased vehicle to an
addr ess heuseheld—addresses—were | ocated within a radius of 20

mles of the geonetric centroid of the property that wll

enconpass all leeatien of the proposed additional or relocated

not or vehicl e deal er operations; provided such existing deal er
is located in the same county or any county contiguous to the
county where the additional or relocated dealer is proposed to
be | ocat ed.

(b) If the proposed additional or relocated notor
vehicle dealer is to be located in a county with a popul ation
of nore than 300,000 according to the nost recent data of the
United States Census Bureau or the data of the Bureau of
Econom ¢ and Busi ness Research of the University of Florida:

1. Any existing notor vehicle dealer or dealers of the

sanme |ine-nake have a |licensed franchise location within a

12
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radius of 12.5 niles of the |location of the proposed
additional or relocated nmotor vehicle dealer; or

2. Any existing motor vehicle dealer or dealers of the
same |ine-nmake can establish that, during any consecutive
12-month period of the 36-nmonth period preceding the nmonth in

which the publication of the proposed additional or relocated

deal ership appears in the Florida Administrative Weekly,
TN : . . . . : I
deal-ership—sueh—dealer—or—its—predecessor—made 25 percent of

the H+s retail sales or |eases of new notor vehicles nade by

such dealer or its predecessor were to persons or entities

t hat whese registered the purchased or |eased vehicle to an
addr ess heuseheld—addresses—were | ocated within a radi us of

12.5 mles of the geonetric centroid of the property that wll

enconpass all leeatien of the proposed additional or relocated

not or vehicle deal er; provided such existing dealer is |ocated
in the sane county or any county contiguous to the county
where the additional or relocated dealer is proposed to be

| ocat ed.

(c) The date of sale shall be the |ater of the dates

on which the sale is reported to the |licensee or the

departnent. In the event of a conflict between the address

listed by the purchaser on the registration with the |licensee

and that listed on the registration with the departnent, the

address listed with the departnent shall be used.

(5)(a) The epening—or reopening of the sanme or a
successor notor vehicle dealer within 12 nonths after the date

that the departnment revokes a previously issued |license and

all legal proceedings, including appeal, regardi ng such

revocation are conpleted, or the dealer voluntarily terninates

the previously issued |license, or the opening of a relocated
13
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dealer within 12 nonths after the date that the departnment

approves an application for change of address, shall not be

consi dered an additional notor vehicle deal er subject to
protest within the neaning of this section, if:

l.{&8> The opening or reopening is within the sane or
an adjacent county and- is within 2 mles of the former notor
vehicl e deal er |ocation_-

2. by There is no dealer within 25 mles of the

proposed | ocation or the proposed |location is further from

each existing deal er of the sane |line-make than the prior
location is fromeach dealer of the same |ine-make within 25
mles of the new | ocation_s~

3.£¢> The opening or reopening is within 6 niles of
the prior location and, if any existing notor vehicle dealer
of the sanme line-nmake is |located within 15 nmles of the forner
| ocation, the proposed location is no closer to any existing

deal er of the sanme line-make within 15 mles of the proposed

| ocation;+ or

4.{ The opening or reopening is within 6 niles of
the prior location and, if all existing notor vehicle dealers
of the sane line-nmake are beyond 15 niles of the forner
| ocation, the proposed location is further than 15 mles from

any existing notor vehicle dealer of the sane |ine-nake.

Any ot her such opening or reopening shall constitute an
additional notor vehicle dealer within the neaning of this
secti on.

(b) If an opening or reopening is acconplished under

the terns of this subsection and therefore is not considered

an_additional notor vehicle dealer subject to protest, the

licensee may not notice an additional nmotor vehicle deal er of
14
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the sanme |line-nmake that is to be located within 4 mles from

the previous location for a period of 2 vears after the date

of the exenpt relocation.

(7) Al neasurenents required by this section of the

di stance between existing nmotor vehicle dealer |ocations or

exi sting notor vehicle dealer |ocations and a proposed notor

vehicle dealer's |location shall be taken fromthe geonetric

centroid of the property that enconpasses all of the existing

or_proposed notor vehicle deal er operations.

Section 6. Subsection (5) of section 320.643, Florida

Statutes, is renunbered as subsection (6), and a new
subsection (5) is added to that section, to read:

320.643 Transfer, assignnment, or sale of franchise
agreenents. - -

(5) A transferee proposing to sinmultaneously relocate

mot or_vehicle deal ership operations in conjunction with an

asset purchase under subsection (1) or an equity purchase

under subsection (2) nmay not be required to conply with the

|l ocation requirenents of the franchi se agreenent then in

effect and the proposal shall be subject to this section if:

(a) The proposed relocation is a relocation exenpt

fromprotest and not considered as an additional nptor vehicle

deal er _under s. 320.642(5)(a)l.

(b) The proposed dealership's facility satisfies

facility requirenents in effect between the |icensee and the

deal er _proposing the transfer at the tine the transfer is

proposed; and

(c) The proposed facility is otherwi se an appropriate

location, taking into account the accessibility and

conveni ence to consuners of the proposed | ocation, the

|l ocation of other dealers of the sane |ine-make, and other
15

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CsS for SB 1814
596- 2002- 05

factors related to the appropriateness of the facility for its

proposed use, and whether the proposed dealership facility and

deal ership operations are separate from any other |ine-nmakes.

Section 7. Subsection (3) is added to section 320.699,

Florida Statutes, to read
320.699 Adninistrative hearings and adj udi cati ons;
procedure. - -

(3) If a conplaint is filed under s. 320.641, except a

complaint filed under s. 320.641(5), a hearing shall be held

not sooner than 180 days and not |ater than 240 days after the

date of filing of the conplaint unless the tine is extended by

the adm nistrative |law judge for good cause shown. This

subsection governs the schedule of hearings in |lieu of any

other provision of law with respect to an adm nistrative

hearing conducted by the Departnent of Hi ghway Safety and

Mot or _Vehicles or the Division of Administrative Hearings.

Section 8. This act shall take effect July 1, 2005.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1814

The CS expands the definition of "denonstrator" to include new
vehi cl es owned by a dealer that are driven or operated bK

fam ly menbers of the dealer or enployees of the deal ership
and to include independent contractors of the deal ership

The CS clarifies conditions for the return of deal ership

i nventory upon term nation of a franchise. The inventory nust
be returned to the licensee within 90 days of the term nation
and ﬁaynent fromthe |licensee nust be received within 60 days
of the return.

The CS establishes a 180 day period for franchised dealers to
respond to clains froma |licensee regarding the dealer's sales
erformance obligations and take corrective actions. If a
i censee opens a new deal ership which is not open to protest,
the licensee naﬁ not propose additional deal erships wthin
four mles of the previous deal erships for two years.
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