Fl ori da Senate - 2005 CS for CS for SB 192

By the Conmmittees on Conmerce and Consumer Services;
Judi ci ary; and Senators Canpbell and Fasano

577-2142-05

1 A Dbill to be entitled

2 An act relating to advertising for |ega

3 services; creating s. 454.37, F.S., relating to
4 advertising for legal services in print or

5 el ectronic nedia; defining the terns

6 "electronic nedia" and "l awer referra

7 service"; requiring advertisenents and

8 unsolicited witten comruni cations for |ega

9 services dissenmnated in Florida by certain

10 entities to conply with the rules regulating
11 The Florida Bar; requiring a specific statenent
12 to acconmpany advertisenents for |egal services
13 and unsolicited witten conmunications by

14 | awyer-referral services; requiring an

15 affidavit certifying certain information to

16 acconpany an advertisenent for |egal services
17 subnmtted by an attorney licensed in this

18 state, a business entity organi zed under the
19 rules regulating The Florida Bar, a | awer
20 licensed out-of-state, a law firm owned by a
21 | awyer |icensed out-of-state, a | awer-referra
22 service, or a group or legal plan; requiring
23 that such advertisenments be acconpanied by a
24 sworn statenment certifying that the
25 advertisenent conplies with the standards
26 required for advertisenents placed by | awers
27 licensed in this state; requiring publishers of
28 advertisenents to retain certain copies for a
29 speci fied period; providing for civil penalties
30 and for enforcement; providing that false
31 deceptive, or msleading advertising of |ega
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services is an unfair and deceptive trade
practice; specifying that the act is cumulative
and does not repeal any other law, rule, or

penal ty; providing an effective date.

WHEREAS, the rule of law and the justice systemplay a
vital role in our denmocracy, and

WHEREAS, the | awyers that serve the justice system
therefore have both a special license and a special duty to
conduct thenselves in a manner that fosters respect for the
rule of law and the justice system and

WHEREAS, the Supreme Court of Florida through The
Florida Bar is the rul emaker for |awer advertising and has
the sole jurisdiction over discipline of nenbers of The
Fl orida Bar, and

WHEREAS, the Supreme Court of Florida has adopted rules
governi ng advertising by nmenbers of The Florida Bar which are
designed to protect the public's confidence and trust in our
judicial system and

WHEREAS, the rules regulating The Florida Bar governing
| awyer advertising are recogni zed as anong the nost strict in
the country, and

WHEREAS, the authority of the Florida Legislature and
the authority of the Supreme Court of Florida to regulate
advertising by corporations and | awers from outside the state
advertising for legal services within the state are
coext ensive, and

WHEREAS, many of these advertising non-Florida | awers
and corporations are accustoned to | ower advertising
standards, or no standards at all, when advertising outside
Fl orida, and
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WHEREAS, as a result, there is a significant anount of
| awyer advertising in Florida by non-Florida | awers and
corporations which falls below the standards set for nenbers
of The Florida Bar and thereby holds the |aw and | awyers up to
ridicule and dimnishes the public's trust in, respect for
and confidence in the law, and

WHEREAS, the Legislature also has a duty to see that
the public is protected fromfalse, deceptive, or dishonest
advertising, and

WHEREAS, the use of fictitious nanmes in advertisenments
for legal services often creates an unreasonabl e expectation
of results and contains an inplied prom se of performance;
fails to disclose to the public the | awers that would provide
the services, and, therefore, prevents the public from meking
an informed decision in selecting an attorney; and fails to
identify the lawer or firminvolved for purposes of
accountability to The Florida Bar under its advertising
regul atory authority or to identify the proper person to
notify and serve with any enforcement action under the Florida

Rul es of Civil Procedure, NOW THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 454.37, Florida Statutes, is

created to read

454. 37 lawyer advertising.--

(1) As used in this section, the term

(a) "Electronic nedia" includes, but is not limted

to, conputer-accessed, radio, and television advertisenents.

(b) "lawyer-referral service" neans:

3

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for CS for SB 192
577-2142-05

1. Any person, group of persons, association

organi zation, or entity that receives a fee or charge for

referring or causing the direct or indirect referral of a

potential client to a |lawer drawn froma specific group or

panel of | awers; or

2.  Any qgroup or pool ed advertising prodram operated by

any person, group of persons, association, organization, or

entity wherein the | egal services adverti sements use a conmbn

t el ephone nunber and potential clients are referred only to

lawers or law firnms participating in the group or pooled

advertising program

A not-for-profit |lawer-referral programin which the

participating |lawers do not pay a fee or charge of any kind

to receive referrals or to belong to the referral panel and

undertake the referred matters wi thout expectation of

renuneration is not a lawer-referral service

(2) Each advertisenent or unsolicited witten

communi cation for legal services dissem nated in this state by

or_on behalf of a nenber of The Florida Bar, an authorized

busi ness entity properly organi zed under the rules requlating

The Florida Bar, a |lawer licensed to practice in a foreign

country or in another state, a law firm owned by a | awer

licensed to practice in a foreign country or in another state,

a lawer-referral service, or a group or prepaid | egal plan

shall conply with the rules requlating The Florida Bar which

govern |l awer advertising as interpreted by The Florida Bar

including filing requirenents.

(3) FEach advertisenent or unsolicited witten

comuni cation disseninated in this state by or on behalf of a

|lawer-referral service nmust contain prominently within the
4
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body of the advertisenent or unsolicited witten conmunication

the statenent: "This advertisenent is by a |awer-referra

service. Lawers pay this service for referrals of prospective

clients who respond to this advertisenent. This

|awer-referral service is not licensed to provide | ega

services in Florida."

(4) FEach advertisenent for | egal services subnitted

for publication in the print or electronic nedia in this state

by or on behalf of a nenber of The Florida Bar, an authorized

busi ness entity properly organi zed under the rules requlating

The Florida Bar, a |lawer |licensed to practice in a foreign

country or in another state, a law firm owned by a | awer

licensed to practice in a foreign country or in another state,

a lawer-referral service, or a group or prepaid | egal plan

nust be acconpani ed by an affidavit signed under oath and

affirm ng under penalty of perjury that the person

(a) Has read and understands the rules requlating The

Fl orida Bar which govern | awer advertising;

(b) Acknow edges that he or she is the person

responsi ble for the advertisenent;

(c) 1If the advertisenment is by or on behalf of a

nenber _of The Florida Bar or an authorized business entity

properly organi zed under the rules requlating The Florida Bar

acknow edges that he or she is the appropriate person for the

Suprenme Court of Florida to discipline if the advertisenent is

found to be in violation of the rules requlating The Florida

Bar _whi ch govern |awer advertising. |If the advertisenent is

by or on behalf of a lawer licensed to practice in a foreign

country or in another state, a law firm owned by a | awer

licensed to practice in a foreign country or in another state,

a lawer-referral service, or a group or prepaid | egal plan
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the advertisenent nust contain the follow ng statenent: "The

advertiser states that, although not directly subject to the

rules requlating The Florida Bar which govern | awer

advertising, the advertiser has read and, by submitting this

advertisenent, agrees to conply with the rules requlating The

Fl orida Bar which govern | awer advertising, including filing

requi renents.":

(d) Affirnms that the advertisenent conplies with the

rules requlating The Florida Bar which govern | awer

adverti sing;

(e) Acknow edges that a knowi ng violation of the rules

requl ating The Florida Bar which govern | awer advertising

subjects the person to a civil penalty of $1,000 for the first

offense and a civil penalty of $10,000 for each subsequent

of fense; and

(f) Affirms that the person

1. Has filed the advertisenent for review with The

Florida Bar in conpliance with the rules requlating The

Fl orida Bar which govern | awer advertising;

2. Is responsible for filing and will file the

advertisenent for review with The Florida Bar in conpliance

with the rules requlating The Florida Bar which govern | awer

advertising; or

3. Has determ ned that the adverti senent is exenpt

fromthe filing requirenent as set forth in the rules

requl ating The Florida Bar

(5) The publisher shall retain a copy of each

affidavit subnmitted to the publisher in accordance with

subsection (4) for 2 years.

(6) A person who violates subsection (2), subsection

(3), or subsection (4) is subject to a civil penalty of $1,000
6
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1| for the first offense and a civil penalty of $10, 000 for each
2| subsequent offense. The Florida Bar may, in a court of

3| conpetent jurisdiction, seek to enforce such penalties and

4| seek an injunction against any person who violates subsection
5|(2), subsection (3), or subsection (4). A person is entitled

6| to recover attorney's fees and costs if the person is

7| successful in obtaining penalties, an injunction, or both. As
8| used in this subsection, the term "offense” nmeans a single

9| advertisenment published in a single print publication or

10| through a single electronic nedia outlet, regardless of the
11| nunber of times or the nunmber of issues it is republished in
12| the sane publication or through the sane nedia outlet.

13 (7) Notwi thstanding any other provision of law it is
14| an unfair and deceptive trade practice for purposes of s.

15| 501.204(1) for legal services to be advertised in this state
16| in a false, deceptive, or msleading manner, including, but
17| not limted to, by the use of a nanme other than the nane of
18| the law firmor |lawer that will be providing the services,
19| unless it is a qualified |lawer-referral service, except that
20| a lawer may advertise under a trade name that is not
21| otherwi se false, misleading, or deceptive if that same trade
22| name appears on the |lawyer's letterhead, business cards,
23| office sign, and fee contracts and appears with the |awer's
24| signature on pleadings and other |egal docunents.
25 (8) This section is cunulative and does not anmend or
26| repeal any other valid law, code, ordinance, rule, or penalty
27| now in effect.
28 Section 2. This act shall take effect October 1, 2005
29
30
31
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 CS/SB 192

3

4| This committee substitute differs fromthe conmittee
substitute as filed in that it expands the definition of

5[ "electronic nedia" and includes a definition for
"l awyer-referral service." Additionally, this comrittee

6| substitute deletes the provision that requires, within 30 days
after acceptance for publication, a publisher to send a copy

7| of the advertisenment and original affidavit or statement to
the Florida Bar. This comm ttee substitute al so deletes the

8| provision that requires the advertiser to provide the
publisher with a copy of the advertisenent when the

9| advertisenment is required to be forwarded to the Florida Bar
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