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Fl ori da Senate - 2005 SB 2118

By Senator Atwater

25-1355-05 See HB 423
A Dbill to be entitled
An act relating to worker's conpensati on;
anending s. 440.02, F.S.; redefining the term
"enpl oyee" under the Workers' Conpensation Law
to revise an exenption relating to
owner - operators of motor vehicles; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (d) of subsection (15) of section
440.02, Florida Statutes, is anended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwi se, the follow ng terns
shall have the follow ng nmeani ngs:

(15)

(d) "Enployee" does not include:

1. An independent contractor who is not engaged in the
construction industry.

a. |In order to neet the definition of independent
contractor, at least four of the following criteria nust be
met :

(1) The independent contractor nmintains a separate
business with his or her own work facility, truck, equipnment,
materials, or sinilar accomopdati ons;

(I'l')y The independent contractor holds or has applied
for a federal enployer identification nunmber, unless the
i ndependent contractor is a sole proprietor who is not
required to obtain a federal enployer identification nunber

under state or federal regul ations;
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(I'l'l) The independent contractor receives conpensation
for services rendered or work performed and such conpensation
is paid to a business rather than to an individual

(1'V) The independent contractor holds one or nore bank
accounts in the nane of the business entity for purposes of
payi ng busi ness expenses or other expenses related to services
rendered or work perforned for conpensation;

(V) The independent contractor performs work or is
able to performwork for any entity in addition to or besides
the enmpl oyer at his or her own election wi thout the necessity
of conpleting an enpl oynment application or process; or

(VI) The independent contractor receives conpensation
for work or services rendered on a conpetitive-bid basis or
conpletion of a task or a set of tasks as defined by a
contractual agreenent, unless such contractual agreenent
expressly states that an enploynment rel ationship exists.

b. If four of the criteria listed in sub-subparagraph
a. do not exist, an individual may still be presuned to be an
i ndependent contractor and not an enpl oyee based on ful
consi deration of the nature of the individual situation with
regard to satisfying any of the follow ng conditions:

(1) The independent contractor perfornms or agrees to
perform specific services or work for a specific amunt of
noney and controls the neans of perform ng the services or
wor K.

(1) The independent contractor incurs the principa
expenses related to the service or work that he or she
perfornms or agrees to perform

(I'l'l) The independent contractor is responsible for
the satisfactory conpletion of the work or services that he or
she perforns or agrees to perform
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(1'V) The independent contractor receives conpensation
for work or services perfornmed for a conm ssion or on a
per-job basis and not on any other basis.

(V) The independent contractor nay realize a profit or
suffer a loss in connection with perfornm ng work or services.

(VI) The independent contractor has continuing or
recurring business liabilities or obligations.

(VIl) The success or failure of the independent
contractor's business depends on the relationship of business
recei pts to expenditures.

c. Notwithstanding anything to the contrary in this
subpar agraph, an individual claimng to be an i ndependent
contractor has the burden of proving that he or she is an
i ndependent contractor for purposes of this chapter

2. Avreal estate licensee, if that person agrees, in
writing, to performfor remuneration solely by way of
conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
performers, including disk jockeys, perfornming in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered
into before the comrencenent of such entertainnment.

4. An owner-operator of a notor vehicle who transports
property under a written contract with a notor carrier which
evi dences a rel ationship by which the owner-operator assunes
the responsibility of an enpl oyer for the performance of the
contract, if the owner-operator is required to furnish the

neeessary notor vehicle equipnent as identified in the witten

contract and the principal a- costs incidental to the

performance of the contract, including, but not Iimted to,
fuel and—taxes—tieenses— repairs, provided a notor carrier's
3
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advance of costs to the owner-operator when a witten contract

evi dences the owner-operator's obligation to reinburse such

advance shall be treated as the owner-operator furnishing such

cost and—hired—help- and the owner-operator is—paida
comm-ssien—fer—transportatienserviee—and is not paid by the

hour or on sone other tinme-neasured basis.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enployer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governmental entity.
A person who does not receive nonetary remuneration for
services is presuned to be a volunteer unless there is
substanti al evidence that a val uabl e consideration was
i ntended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who receive no conpensation other than expenses in an anmount
| ess than or equivalent to the standard nil eage and per diem
expenses provided to sal aried enployees in the sane agency or
if such agency does not have sal ari ed enpl oyees who receive
nm | eage and per diem then such volunteers who receive no
conpensati on other than expenses in an amount |ess than or
equivalent to the customary nil eage and per diempaid to
sal ari ed workers in the community as determ ned by the
departnment; and

b. Volunteers participating in federal prograns
establ i shed under Pub. L. No. 93-113.

7. Unless otherw se prohibited by this chapter, any
of ficer of a corporation who elects to be exenpt fromthis
chapter. Such officer is not an enployee for any reason under
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this chapter until the notice of revocation of election filed
pursuant to s. 440.05 is effective.

8. An officer of a corporation that is engaged in the
construction industry who elects to be exenpt fromthe
provi sions of this chapter, as otherwi se pernitted by this
chapter. Such officer is not an enployee for any reason unti
the notice of revocation of election filed pursuant to s.
440.05 is effective.

9. An exercise rider who does not work for a single
horse farm or breeder, and who is conpensated for riding on a
case- by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st.

10. A taxicab, linmousine, or other passenger
vehicle-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany whi ch provi des any
di spatch, marketing, insurance, conmunications, or other
servi ces under which the driver and any fees or charges paid
by the driver to the conpany for such services are not
condi tioned upon, or expressed as a proportion of, fare
revenues.

11. A person who performs services as a sports
official for an entity sponsoring an interscholastic sports
event or for a public entity or private, nonprofit
organi zati on that sponsors an amateur sports event. For
pur poses of this subparagraph, such a person is an independent
contractor. For purposes of this subparagraph, the term
"sports official" nmeans any person who is a neutra
participant in a sports event, including, but not limted to,
unpi res, referees, judges, |inespersons, scorekeepers, or
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1| tinmekeepers. This subparagraph does not apply to any person
2| enployed by a district school board who serves as a sports
3| official as required by the enploying school board or who

4| serves as a sports official as part of his or her

5| responsibilities during nornmal school hours.

6 12. Medicaid-enrolled clients under chapter 393 who
7| are excluded fromthe definition of enploynent under s.

8| 443.1216(4)(d) and served by Adult Day Training Services under
9| the Hone and Comrunity-Based Medicaid Wai ver programin a
10| sheltered workshop setting licensed by the United States

11| Departnment of Labor for the purpose of training and earning
12| less than the federal hourly m ni mum wage.

13 Section 2. This act shall take effect July 1, 2005
14
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