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Fl ori da Senate - 2005 COWM TTEE ANMENDVENT
Bill No. SB 2184
Bar code 591680

CHAMBER ACTI ON
Senat e House

The Conmittee on Banki ng and I nsurance (Baker) recomrended the

foll owi ng anendnent:

Senate Anendnent (with title anendnent)
On page 2, line 28, through

page 13, line 1, delete those lines

and insert:

Section 1. Paragraph (f) is added to subsection (2) of
section 631.181, Florida Statutes, to read

631.181 Filing and proof of claim--

(2)

(f) The signed statement required by this section

shall not be required, at the option of a quaranty fund, on

clains for which adequate clains file docunentation exists

within the records of the insolvent insurer. dains for

paynent of unearned premumshall not be required to use the

signed statenent required by this section if the receiver

certifies to the guaranty fund that the records of the

i nsol vent _insurer are sufficient to determ ne the amount of

unear ned prenm umowed to each policyholder of the insured and
1
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such information is remtted to the quaranty fund by the

receiver in electronic or other nutually agreed upon fornat.

Section 2. Section 631.1915, Florida Statutes, is
created to read

631. 1915 Policyholder collateral; deductible

rei nbursenents; other policyhol der obligations.--

(1) Any collateral held by or for the benefit of, or

assigned to, the insurer or subsequently the receiver in order

to secure the obligations of a policyholder under a deductible

agreenent _shall not be considered an asset of the estate and

shall be muintai ned and adni ni stered by the receiver as

provided in this section, notw thstandi ng any other provision

of law or contract to the contrary.

(2) If the collateral is being held by or for the

benefit of, or assigned to, the insurer or subseguently the

receiver to secure obligations under a deductibl e agreenent

with a policyhol der subject to the provisions of this section

the collateral shall be used to secure the policyholder's

obligation to fund or reinburse clainms paynents within the

agr eed deducti bl e anpunt.

(3) If aclaimis subject to a deductible agreenent

and secured by collateral and is not covered by any guaranty

associ ation, the receiver shall adjust and pay the noncovered

claimusing the collateral, but only to the extent of the

avail able collateral. A claimagainst the collateral by a

third-party clainant is not a claimagainst the insolvent

insurer's estate for purposes of s. 631.193. If the collatera

is exhausted and the insured is not able to provide funds to

pay the remaining clains within the deductible, the rennining

clains shall be clains against the insurer's estate subject to

complying with other provisions in this part for the filing
2
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and al | owance of such cl ai ns.

(4) To the extent the receiver is holding collatera

provi ded by a policyholder that was obtai ned to secure a

deducti bl e agreenent _and to secure other obligations of the

policyholder, the receiver shall equitably allocate the

coll ateral anpng such obligations and adm nister the

collateral allocated to the deducti bl e agreenent pursuant to

this section. The receiver shall informthe quaranty

associ ations of the nmethod and details of all the foregoing

al | ocati ons.

(5) Reqgardless of whether there is collateral, if the

insurer has contractually agreed to allow the policyholder to

fund its own clains within the deductible ampunt pursuant to a

deducti bl e agreenent, through the policyholder's own

administration of its clains or through the policyhol der

providing funds directly to a third-party adm ni strator who

administers the clains, the receiver may allow such funding

arrangenent to continue and, where applicable, shall enforce

such arrangenents. The funding of such clains by the

policyhol der within the deductible ambunt acts as a bar to any

claimfor such anmpunt in the |iquidation proceeding,

including, but not limted to, any such claimby the

policyholder or the third-party claimant. The fundi ng

extinqui shes both the obligation, if any, of any quaranty

associ ation to pay such clains within the deductibl e anmount

and the obligations, if any, of the policyhol der or

third-party adninistrator to rei nburse the guaranty

association. No charge of any kind shall be made agai nst any

guaranty associ ation on the basis of the policyholder's

fundi ng of clains paynent nmade pursuant to the nmechani sm set

forth in this subsection.
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(6) If the insurer has not contractually agreed to

allow the policyholder to fund the policyholder's own clains

within the deductible ambunt, to the extent a quaranty

association is required by applicable state |aw to pay any

clainms for which the insurer would have been entitled to

rei nbursenent fromthe policyholder under the terns of the

deducti bl e agreenent _and to the extent the clains have not

been paid by a policyholder or third party, the guaranty

associ ation shall bill the policyholder for such reinbursenent

and the policyholder is obligated to pay such anpunt to the

guaranty association for the benefit of the quaranty

associ ati ons who paid such clains. Neither the insolvency of

the insurer nor its inability to performany of its

obligations under the deductible agreement shall be a defense

to the policyholder's reinbursenent obligation under the

deductible agreenent. |If the policyholder fails to pay the

ampunts due within 60 days after the bill for such

rei nbursenents is due, the receiver shall use the collatera

to the extent necessary to reinburse the guaranty associ ation

and, at the sane tine, the quaranty associati on may pursue

other collection efforts against the policyholder. If nore

t han one guaranty association has a clai magainst the sane

collateral and the available collateral, after allocation

under subsection (4), together with billing and coll ection

efforts, are together insufficient to pay each quaranty

association in full, the receiver shall prorate paynents to

each quaranty associ ati on based upon the relationship the

amount _of cl ainB_each quaranty associ ation has paid bears to

the total of all clains paid by such guaranty associ ations.

(7)(a) The guaranty association is entitled to deduct

fromcollateral to be returned to a policyhol der reasonabl e
4
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actual expenses incurred in fulfilling the responsibilities

under this provision, not to exceed 3 percent of the

collateral or the total deductible reinbursenents actually

coll ected by any other guaranty associ ation.

(b) Wth respect to clains paynents nmade by any

guar anty associ ation, the gquaranty associ ation shall provide

any ot her guaranty associations and the receiver with a

conpl ete accounting of the quaranty association's deductible

billing and collection activities, including copies of the

policyhol der billings when rendered and the reinbursenents

col l ected. The cost of reports required pursuant to this

subsection shall be considered part of the expenses of the

guaranty associ ation.

(c) The quaranty association may contract with the

receiver for the direct collection fromthe policyholders on

the sane basis as the guaranty association and with the sanme

rights and renedies. If so assigned, the receiver shall report

any amounts so collected fromeach policyholder to the

guaranty associ ation.

(d) To the extent that guaranty associ ations pay

clainmse within the deductible amount but are not reinbursed by

the receiver under this section or by policyholder paynents

fromthe quaranty associations' own collection efforts, the

guar anty associ ation shall have a claimon the insolvent

insurer's estate for such unrei nbursed clains paynents. The

priority of such claimshall depend upon the nature of the

paynent that shoul d have been rei nbursed.

(e) Periodically, but not nmore than annually, the

receiver shall adjust the collateral being held pursuant to

t he deducti bl e agreenent. The receiver shall maintain adequate

collateral to secure 110 percent of the entire estimted
5
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obligation of the policyholder. The receiver shall provide a

copy of its collateral review to any obligated guaranty

associ ation. Once all clains covered by the collateral have

been paid and the receiver is satisfied that no new clains _can

be presented, the receiver nmay rel ease any rennining

col | at eral

(8) The state court that has jurisdiction over the

| i gui dati on proceedi ngs shall have jurisdiction to resolve

di sputes arising under this section

(9) Nothing in this section limts or adversely

affects any right the guaranty associ ati ons may have under

applicable state law to obtain rei nbursenent fromcertain

cl asses of policyholders for clainms paynments made by such

guar anty associ ations under policies of the insolvent insurer

or for related expenses the guaranty associ ati ons incur

(10) This section applies to all liquidations for

which an order is entered after July 1, 2005.

(11) For purposes of this section, the term

(a) "Deductible agreenent”" neans any conbi nation of

one or nore policies, endorsenents, contracts, or security

agreenents that provide for the policyholder to bear the risk

of loss within a specified amunt per claimor _occurrence

covered under a policy of insurance, and that nmay be subj ect

to aggregate limt of policyholder reinbursenent obligations.

(b) "Noncovered clainm neans a claimthat is subject

to a deductible agreenent, nmy be secured by collateral, and

is not covered by a quaranty associ ation

(12) This section does not apply to first-party

clainms.
Section 3. Subsection (3) of section 631.54, Florida
Statutes, is anended to read
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631.54 Definitions.--As used in this part:

(3) "Covered clainf neans an unpaid claim including
one of unearned prem uns, which arises out of, and is within
t he coverage, and not in excess of, the applicable Iimts of
an insurance policy to which this part applies, issued by an
insurer, if such insurer becomes an insolvent insurer and the
claimant or insured is a resident of this state at the time of
the insured event or the property fromwhich the claimarises

is permanently located in this state. For entities other than

an individual, the residence of a claimant, insured, or

policyholder is the state in which the entity's principa

pl ace of business is located at the tine of the insured event.

"Covered claim shall not include:

(a) Any anpbunt due any reinsurer, insurer, insurance
pool, or underwiting association, sought directly or
indirectly through a third party, as subrogation
contribution, indemification, or otherw se; or

(b) Any claimthat would otherwi se be a covered claim
under this part that has been rejected by any other state
guaranty fund on the grounds that an insured's net worth is
greater than that allowed under that state's guaranty | aw.
Menber insurers shall have no right of subrogation
contribution, indemification, or otherw se, sought directly
or indirectly through a third party, against the insured of
any insolvent nenber.

Section 4. Paragraph (a) of subsection (1), paragraph
(d) of subsection (2), and paragraph (a) of subsection (3) of
section 631.57, Florida Statutes, are amended to read:

631.57 Powers and duties of the association.--

(1) The association shall

(a)l. Be obligated to the extent of the covered clains

7
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exi sting:

a. Prior to adjudication of insolvency and ari sing
within 30 days after the deternmination of insolvency;

b. Before the policy expiration date if |less than 30
days after the determ nation; or

c. Before the insured replaces the policy or causes
its cancellation, if she or he does so within 30 days of the
det ermi nati on.

2.a. The obligation under subparagraph 1. shal
i ncl ude only that amount of each covered claimwhich is in
excess of $100 and is |ess than $300, 000, except with respect
to policies covering condom ni um associ ati ons or homeowners
associ ati ons, which associations have a responsibility to
provi de insurance coverage on residential units within the
associ ation, the obligation shall include that anpbunt of each
covered property insurance claimwhich is |ess than $100, 000
mul tiplied by the nunber of condom niumunits or other
residential units; however, as to honeowners' associ ations,
thi s sub-subparagraph subparagraph applies only to clainms for

damage or loss to residential units and structures attached to

residential units.

b. Notw thstandi ng sub-subparagraph a., the

associ ati on has no obligation to pay covered clains that are

to be paid fromthe proceeds of bonds issued under s. 631.695.

However, the associ ation shall assign and pl edge the first

avail abl e noneys fromall or part of the assessnents

aut hori zed in paragraph (3)(a) to or on behalf of the issuer

of such bonds for the benefit of the holders of such bonds.

The associ ation shall adm ni ster any such covered cl ains _and

present valid covered clainms for paynent in accordance with

the provisions of the assistance program.in connection wth
8
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whi ch such bonds have been issued.

3. In no event shall the association be obligated to a
pol i cyhol der or claimnt in an anount in excess of the
obligation of the insolvent insurer under the policy from
whi ch the claimarises.

(2) The association may:

(d) Negotiate and becone a party to such contracts as
are necessary to carry out the purpose of this part.

Additionally, the association nmay enter into such contracts

with a nunicipality or county or such legal entity created

pursuant to s. 163.01(7)(qg) as are necessary in order for the

nmuni ci pality or county or such legal entity to issue bonds

under s. 631.695. In connection with the issuance of any such

bonds and the entering into of any such necessary contracts,

t he association may agree to such terns _and conditions as the

associ ati on _deens _necessary and proper

(3)(a) To the extent necessary to secure the funds for
t he respective accounts for the paynent of covered clains, and
atse to pay the reasonable costs to adninister the sane, and

to the extent necessary to retire indebtedness, including,

without limtation, the principal, redenption premium if any,

and interest on, and related costs of issuance of, bonds

i ssued under s. 631.695 and the funding of any reserves and

ot her paynents required under the bond resolution or trust

i ndenture pursuant to which such bonds have been issued, the

of fice, upon certification of the board of directors, shal

| evy assessnents in the proportion that each insurer's net
direct witten premunms in this state in the classes protected
by the account bears to the total of said net direct witten
prem ums received in this state by all such insurers for the
precedi ng cal endar year for the kinds of insurance included

9
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wi thin such account. Assessnments shall be remitted to and
admi ni stered by the board of directors in the nmanner specified
by the approved plan. Each insurer so assessed shall have at
| east 30 days' witten notice as to the date the assessnent is
due and payable. Every assessnent shall be nmade as a uniform
percentage applicable to the net direct witten prem uns of
each insurer in the kinds of insurance included within the
account in which the assessment is made. The assessnents
| evi ed agai nst any insurer shall not exceed in any one year
nore than 2 percent of that insurer's net direct witten
premuns in this state for the kinds of insurance included
wi thin such account during the cal endar year next preceding
the date of such assessnents.

Section 5. Section 631.695, Florida Statutes, is
created to read

631. 695 Revenue bond issuance through counties or

muni cipalities.--

(1) The Legislature finds:

(a) The potential for w despread and massive damage to

persons _and property caused by hurricanes making |l andfall in

this state can generate insurance clains of such a nunber as

to render nunerous insurers operating within this state

i nsol vent _and therefore unable to satisfy covered clains.

(b) The inability of insureds within this state to

recei ve paynent of covered clains or to receive such paynent

timely creates financial and other hardshi ps for such insureds

and pl aces undue burdens on the state, the affected units of

| ocal governnent, and the community at | arge.

(c) In addition, the failure of insurers to pay

covered clains or to pay such clains tinely due to the

i nsol vency of such insurers can underm ne the public's
10
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confidence in insurers operating within this state, thereby

adversely affecting the stability of the insurance industry in

this state.

(d) The state has previously taken action to address

t hese probl ens by adopting the Florida | nsurance Guaranty

Associ ation Act, which, among other things, provides a

nechani smfor the paynent of covered clainms under certain

i nsurance policies to avoid excessive delay in paynent and to

avoid financial loss to clainmants or policyhol ders because of

the insolvency of an insurer.

(e) In the wake of the unprecedented destruction

caused by various hurricanes that have made landfall in this

state, the resultant covered clains, and the nunber of

insurers rendered insolvent thereby, it is evident that

alternative progranms nust be developed to allow the Florida

| nsurance Guaranty Association, Inc., to nore expeditiously

and effectively provide for the paynent of covered cl ai ns.

(f) It is therefore determned to be in the best

interests of, and necessary for, the protection of the public

health, safety, and general welfare of the residents of this

state, and for the protection and preservation of the econonic

stability of insurers operating in this state, and it is

declared to be an essential public purpose, to pernit certain

nuni ci palities and counties to take such actions as w ||

provide relief to clainmants and policyhol ders havi ng covered

cl ai nB_agai nst_insolvent insurers operating in this state by

expedi ting the handling and paynent of covered clai nms.

(g) To achieve the foregoing purposes, it is proper to

aut horize nmunicipalities and counties of this state

substantially affected by the landfall of a category 1 or

greater hurricane to i ssue bonds to assist the Florida
11
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| nsurance QGuaranty Association, Inc., in expediting the

handl i ng and paynent of covered clains of insolvent insurers.

(h) In order to avoid the needl ess and indiscrimnate

proliferation, duplication, and fragnentation of such

assi stance prograns, it is in the best interests of the

residents of this state to authorize municipalities and

counties severely affected by a category 1 or greater

hurricane to provide for the paynment of covered clains beyond

their territorial |limts in the inplenmentation of such

prograns.

(i) 1t is a paramount public purpose for

nuni ci palities and counties substantially affected by the

landfall of a category 1 or greater hurricane to be able to

i ssue bonds for the purposes described in this section. Such

i ssuance shall provide assistance to residents of those

nuni ci palities and counties, as well as to other residents of

this state.

(2) The governing body of any municipality or county

the residents of which have been substantially affected by a

category 1 or greater hurricane may issue bonds to fund an

assi stance programin conjunction with, and with the consent

of, the Florida | nsurance Guaranty Association, Inc., for the

pur pose of paying claimants' or policyhol ders' covered clainms

as defined in s. 631.54 arising through the insolvency of an

insurer, which insolvency is determ ned by the Florida

| nsurance Guaranty Association, Inc., to have been a result of

a category 1 or greater hurricane, regardl ess of whether such

claimants or policyholders are residents of such nmunicipality

or _county or the property to which such claimrelates is

|l ocated within or outside the territorial jurisdiction of such

muni ci pality or county. The power of a municipality or county
12
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to i ssue bonds as described in this section is in addition to

any powers granted by |aw and nay not be abrogated or

restricted by any provisions in such nunicipality's or

county's charter. A nunicipality or county issuing bonds for

this purpose shall enter into such contracts with the Florida

| nsurance Guaranty Association, Inc., or any entity acting on

behal f of the Florida |Insurance Guaranty Association, Inc., as

are necessary to inplement the assistance program Any bonds

i ssued by a nmunicipality or county or conbination thereof

under this subsection shall be payable from and secured by

noneys received by or on behalf of the nmunicipality or county

from assessnents | evied under s. 631.57(3)(a) and assi gned and

pl edged to or on behalf of the nunicipality or county for the

benefit of the holders of such bonds in connection with such

assi stance program The funds, credit, property, and taxing

power of the state or any nmunicipality or county shall not be

pl edged for the paynment of such bonds.

(3) The association shall issue an annual report on

the status of the use of bond proceeds as related to

i nsol venci es caused by hurricanes. The report nust contain the

nunmber and anmpunt of clains paid. The association shall also

i nclude an analysis of the revenue generated fromthe

assessnment | evied under s. 631.57(3)(a) to pay such bonds. The

association shall submt a copy of the report to the President

of the Senate, the Speaker of the House of Representatives,

and the Chief Financial Oficer within 90 days after the end

of each cal endar year in which bonds were outstanding.

(4) Bonds may be validated by such nmunicipality or

county pursuant to chapter 75. The proceeds of such bonds nmy

be used to pay covered clains of insolvent insurers; to

refinance or replace previously existing borrow ngs or
13
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financial arrangenents; to pay interest on bonds; to fund

reserves for the bonds; to pay expenses incident to the

i ssuance or sale of any bond issued under this section

including costs of validating, printing, and delivering the

bonds, costs of printing the official statenent, costs of

publ i shing notices of sale of the bonds, costs of obtaining

credit enhancenment or liquidity support, and rel ated

adm ni strative expenses; or for such other purposes related to

the financial obligations of the fund as the associ ation nmay

determine. The termof the bonds may not exceed 30 vears.

(5) The state covenants with holders of bonds of the

assi stance programthat the state will not take any action
which will have a naterial adverse affect on such hol ders and
will not repeal or abrogate the power of the board of

directors of the association to direct the Ofice of Insurance

Regul ation to |l evy the assessnents and to collect the proceeds

of the revenues pledged to the paynent of such bonds as | ong

as_any such bonds renmin outstandi ng unl ess adequate provision

has been nmade for the paynent of such bonds pursuant to the

docunents authorizing the issuance of such bonds.

(6) The acconplishnent of the authorized purposes of

such nmunicipality or county under this sectionis in al

respects for the benefit of the people of the state, for the

increase of their comrerce and prosperity, and for the

i nprovenent of their health and living conditions. Such

nuni cipality or county, in perform ng essential governmental

functions in acconplishing its purposes, is not required to

pay any taxes or assessnents of any ki nd whatsoever upon_any

property acquired or used by the county or nunicipality for

such purposes or _upon _any revenues at any tine received by the

county or nunicipality. The bonds, notes, and other
14
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obligations of such nunicipality or county, and the transfer

of and inconme fromsuch bonds, notes, and other obligations,

i ncluding any profits made on the sale of such bonds, notes,

and ot her obligations, are exenpt fromtaxation of any kind by

the state or by any political subdivision or other agency or

instrunentality of the state. The exenption granted in this

subsection is not applicable to any tax inposed by chapter 220

on interest, income, or profits on debt obligations owned by

cor porati ons.

(7) Two or npre nunicipalities or counties the

—=====—========== T | T L E AMENDMENT ===============
And the title is amended as foll ows:
On page 1, line 2, through

page 2, line 23, delete those lines

and insert:
An act relating to insurer insolvency; anendi ng
s. 631.181, F.S.; providing an exception to
certain requirenents for a signed statenment for
certain clains agai nst an insolvent insurer
providing requirenments; creating s. 631.1915,
F.S.; providing requirenents for policyhol der
col l ateral, deductible reimbursements, and
ot her policyhol der obligations; specifying that
certain collateral held by an insurer or a
recei ver to secure policyhol der obligations
under a deductibl e agreenent are not an estate
asset; requiring use of such collateral to
secure policyhol der obligations under such

15
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agreenment; requiring a receiver to use such
collateral to pay noncovered cl ai ns under
certain circunstances; providing for certain
clains to be clains against an insurer's estate
under certain circunstances; requiring a
receiver to allocate collateral anobng certain
obligations and adm ni ster such coll ateral
aut horizing a receiver to continue and enforce
certain alternative policyhol der claimfunding
contractual agreenents; specifying certain
actions as a bar to certain clainms and an
ext i ngui shnment of certain obligations;
requiring a guaranty association to bill a
pol i cyhol der for certain rei nbursenent anounts
for certain clains; specifying policyhol der
obligation for certain anmounts; prohibiting
certain defenses; requiring a receiver to use
certain collateral for certain purposes;
requiring a receiver to prorate certain funds
of an estate under certain circunstances;
aut horizing a guaranty association to deduct
certain expenses; requiring a guaranty
association to provide a conplete accounting of
certain billing and collection activities;
aut horizing a guaranty association to contract
for certain collections; providing for clains
agai nst an insolvent insurer's estate for
certain unreinbursed clains paynments; requiring
a receiver to annually adjust collateral held
pursuant to a deductible agreement; specifying

jurisdiction of a state court to resolve
16
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di sputes; preserving rights of a guaranty
associ ation to reinbursement for certain
clains; providing application to certain orders
of liquidation; providing definitions;
providing for nonapplication to certain clains;
amending s. 631.54, F.S.; redefining the term
"covered claint; amending s. 631.57, F.S.
providing requirements and limtations for the
Fl orida I nsurance Guaranty Association, Inc.
relating to assessnents for covered cl ains
payabl e from revenue bonds issued by counties
or municipalities; authorizing the association
to contract with counties and nunicipalities to
i ssue revenue bonds for certain purposes;
providing requirenments for use of bond
proceeds; creating s. 631.695, F.S.; providing
| egi sl ative findings and purposes; providing
for issuance of revenue bonds through counties
and nunicipalities to fund assi stance prograns
for paying covered clainms for hurricane damage;
provi di ng procedures, requirenments, and
[imtations for counties, nunicipalities, and
the Florida Insurance Guaranty Association
Inc., relating to issuance and validation of
such bonds; providing for paynents on and
retirement of such bonds fromcertain
assessnents; prohibiting pledging the funds,
credit, property, and taxing power of the
state, counties, and nunicipalities for paynent
of bonds; specifying authorized uses of bond

proceeds; limting the term of bonds;
17
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specifying a state covenant to protect
bondhol ders from adverse actions relating to
such bonds; specifying exenptions for bonds,
notes, and other obligations of counties and
nmunicipalities fromcertain taxes or
assessnents on property and revenues;
aut hori zing counties and nunicipalities to
create a legal entity to exercise certain
powers; prohibiting repeal of certain
provisions relating to certain bonds under

certain circunstances; providing severability;

18
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