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12- 1583A- 05 See HB 1345

1 A Dbill to be entitled

2 An act relating to health care advance

3 directives; anmending s. 765.101, F.S.

4 provi ding and revising definitions; anmending s.
5 765.302, F.S.; providing that any conpetent

6 adult may make a living will or witten

7 decl aration that provides |ife-prolonging

8 procedures in the event such person has a

9 medically futile condition; anmending s.

10 765.303, F.S.; revising nedical conditions

11 included in a suggested formof a living will;
12 anending s. 765.304, F.S.; revising procedures
13 for acting in accordance with a living will;
14 anending s. 765.305, F.S.; revising procedures
15 relating to an inconpetent patient's right to
16 forego treatnent in the absence of a living

17 will; creating s. 765.3051, F.S.; specifying
18 persons who nmay execute a health care advance
19 directive on behalf of a patient who is |ess
20 than 18 years of age and has a specified
21 nmedi cal condition; creating s. 765.3052, F.S.
22 provi ding that certain pregnant patients may
23 not have |ife-sustaining treatnent w thdrawn or
24 wi t hhel d; anmending s. 765.306, F.S.; revising
25 gui delines for determning a patient's
26 condition; creating s. 765.3061, F.S.
27 requiring the Departnment of Hi ghway Safety and
28 Mot or Vehicles to devel op and inplenment a
29 voluntary programfor driver's |license or
30 identification card notation of a health care
31 advance directive; providing for noting an
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1 i ndividual's health care advance directive

2 relative to life-prolonging procedures on the

3 individual's driver's license or identification

4 card upon request; providing that an individua

5 is not required to provide a copy of a health

6 care advance directive to have a notation on

7 his or her driver's license or identification

8 card; requiring the Division of Driver Licenses

9 offices to nake fornms available to the public;

10 requiring the Departnment of Hi ghway Safety and

11 Mot or Vehicl es and the Agency for Health Care

12 Admi nistration to make sanple forns accessibl e

13 el ectronically on the Internet; creating s.

14 765.3064, F.S.; providing certain health care

15 enpl oyees with civil and crinmnal immunity from
16 acts performed in conjunction with certain

17 i nformati on indicated by the departnent;

18 expressing the sovereign inmmunity of the

19 departnment and its enployees fromcrimna

20 prosecution and civil liability for certain

21 acts; providing an effective date.

22

23| Be It Enacted by the Legislature of the State of Florida:
24

25 Section 1. Section 765.101, Florida Statutes, is
26| anmended to read:

27 765.101 Definitions.--As used in this chapter

28 (1) "Advance directive" nmeans a witnessed witten
29| docunent or oral statenent in which instructions are given by
30| a principal or in which the principal's desires are expressed
31| concerning any aspect of the principal's health care, and
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includes, but is not Iinmted to, the designation of a health
care surrogate, a living will, or an anatomical gift nade
pursuant to part X of chapter 732.

(2) "Attending physician" nmeans the primary physician
who has responsibility for the treatnent and care of the
patient.

(3) "Close personal friend" nmeans any person 18 years
of age or ol der who has exhi bited special care and concern for
the patient, and who presents an affidavit to the health care
facility or to the attending or treating physician stating
that he or she is a friend of the patient; is willing and abl e
to become involved in the patient's health care; and has
mai nt ai ned such regular contact with the patient so as to be
famliar with the patient's activities, health, and religious
or noral beliefs.

(4) "End-stage condition" nmeans an irreversible
condition that is caused by injury, disease, or illness which
has resulted in progressively severe and pernanent
deterioration, and which, to a reasonabl e degree of nedica
probability, treatnment of the condition would be ineffective.

(5) "Health care decision" neans:

(a) Informed consent, refusal of consent, or
wi t hdrawal of consent to any and all health care, including
i fe-prolonging procedures.

(b) The decision to apply for private, public,
government, or veterans' benefits to defray the cost of health
care.

(c) The right of access to all records of the
princi pal reasonably necessary for a health care surrogate to
make deci sions involving health care and to apply for
benefits.
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(d) The decision to nmake an anatomi cal gift pursuant
to part X of chapter 732.

(e) The consent, decision, or right of access to al

records on behalf of a ninor

(6) "Health care facility" neans a hospital, nursing
home, hospi ce, hone health agency, or health naintenance
organi zation licensed in this state, or any facility subject
to part | of chapter 394.

(7) "Health care provider" or "provider" means any
person |icensed, certified, or otherwi se authorized by law to
admi ni ster health care in the ordinary course of business or
practice of a profession.

(8) "lncapacity" or "inconpetent" nmeans the patient is
physi cal | y e—mentaty unable to communicate a willful and

knowi ng health care decision or lacks the nental ability,

based on reasonable nedical judgnent, to understand or

appreci ate the nature and consequences of a treatnment

decision, including the significant benefits and harns of and

reasonable alternatives to a proposed treatnent decision. For

t he purposes of naking an anatom cal gift, the termal so
i ncludes a patient who is deceased.

(9) "Informed consent" neans consent voluntarily given
by a person after a sufficient explanation and discl osure of
the subject matter involved to enable that person to have a
general understanding of the treatnment or procedure and the
nmedi cal | y acceptable alternatives, including the substantia
ri sks and hazards inherent in the proposed treatnment or
procedures, and to nake a know ng health care decision w thout
coerci on or undue influence.

(10) "Life-prolonging procedure" neans any nedi ca
procedure, treatnment, or intervention, including artificially
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provi ded sustenance and hydration, which sustains, restores,
or supplants a spontaneous vital function. The term does not
i nclude the admnistration of nedication or performance of
nmedi cal procedure, when such nedication or procedure is deened
necessary to provide confort care or to alleviate pain.

(11) "Living will" or "declaration" neans:

(a) A witnessed docunment in witing, voluntarily
executed by the principal in accordance with s. 765.302; or

(b) A witnessed oral statenment made by the principa
expressing the principal's instructions concerning
i fe-prolonging procedures.

(12) "Medically futile condition" neans a condition,

injury, or illness which is deternined by the treating

physi ci an or physicians that:

(a) My be treated but is never cured or elimnated.

(b) leaves a person unable to care for, or nmke

decisions for, the person's own self.

(c) Wuld be fatal wi thout |ife-sustaining treatnment

provided in accordance with the prevailing standard of nedica

care.

(13) 12> "Persistent vegetative state" neans a
permanent and irreversible condition of unconsciousness in
which there is:

(a) The absence of voluntary action or cognitive
behavi or of any ki nd.

(b) An inability to communicate or interact
purposefully with the environment.

(14) 43> "Physician" neans a person |licensed pursuant
to chapter 458 or chapter 459.
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(1544 "Principal" means a conpetent adult executing
an advance directive and on whose behal f health care decisions
are to be nmade.

(16) £45% "Proxy" means a conpetent adult who has not
been expressly designated to make health care decisions for a
particul ar incapacitated individual, but who, nevertheless, is
authorized pursuant to s. 765.401 to nake health care
deci sions for such individual

(17) 346> "Surrogate" nmeans any conpetent adult
expressly designated by a principal to nake health care
deci si ons on behal f of the principal upon the principal's
i ncapacity.

(18) £+~ "Termnal condition" neans an incurable a

condition, as deternmined by the treating physician or

physi ci ans, caused by injury, disease, or illness that

according to reasonable nedical judgnent will produce death

within 6 nonths, even with available |ife-sustaining treatnent

provided in accordance with the prevailing standard of nedica

care. A patient who has been admitted to a program under which

the person receives hospice services provided by a hone or

community support services agency is presuned to have a

term nal condition for purposes of this chapter f+remwhiech
. ? A : I
whi-ch—wi-thout—treatrenrt—ecan—beexpeetedto—ecause—death
Section 2. Subsection (1) of section 765.302, Florida

Statutes, is anended to read:

765.302 Procedure for nmaking a living will; notice to
physi ci an. - -

(1) Any conpetent adult may, at any tine, nake a
living will or witten declaration and direct the providing,
wi t hhol di ng, or withdrawal of |ife-prolonging procedures in

6
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1| the event that such person has a termnal condition, a

2| nedically futile condition, or has an end-stage conditionys or
3| is in a persistent vegetative state. Aliving will nust be
4| signed by the principal in the presence of two subscribing
5| witnesses, one of whomis neither a spouse nor a bl ood

6| relative of the principal. If the principal is physically

7| unable to sign the living will, one of the w tnesses nust

8| subscribe the principal's signature in the principal's

9| presence and at the principal's direction.

10 Section 3. Section 765.303, Florida Statutes, is

11| amended to read:

12 765. 303 Suggested formof a living will.--

13 (1) Aliving will may, BUT NEED NOT, be in the

14| following form

15 Living WII

16 Decl aration nmade this .... day of ...., ...(year)...
2 , Willfully and voluntarily make known mny desire
18| that ny dying not be artificially prolonged under the

19| circunstances set forth below, and | do hereby declare that,
20 if at any tinme | amincapacitated and

21 ...(initial)... 1 have a termnal condition

22 or ...(initial)... | have a nedically futile condition
23 or ...(initial)... | have an end-stage condition

24 or ...(initial)... | amin a persistent vegetative
25| state

26

27| and if my attending or treating physician and anot her

28| consulting physician have determ ned that there is no

29| reasonabl e nedi cal probability of my recovery from such

30| condition, | direct that life-prolonging procedures be

31| withheld or withdrawn when the application of such procedures
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1| would serve only to prolong artificially the process of dying,
2| and that | be permtted to die naturally with only the
3| administration of medication or the performnce of any nedica
4| procedure deened necessary to provide ne with confort care or
5| to alleviate pain.
6 It is ny intention that this declaration be honored by
7| ny famly and physician as the final expression of ny |ega
8| right to refuse medical or surgical treatnment and to accept
9| the consequences for such refusal
10 In the event that | have been deternined to be unable
11| to provide express and inforned consent regarding the
12| withhol ding, withdrawal, or continuation of |ife-prolonging
13| procedures, | wish to designate, as ny surrogate to carry out
14| the provisions of this declaration:
15
16| NamB: . .
17 | AdAr eSS . o
18 Zip Code:........
19| Phone:................
20 | understand the full inport of this declaration, and
21| amenmotionally and nmentally conpetent to nake this
22| declarati on.
23| Additional Instructions (optional):
2
2 |
2B |
27 .(Signed)....
28 .Wtness....
29 . Address. ...
30 .. Phone. ..
31 .Wtness....
8
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1 ....Address. ...

2 ....Phone. ...

3

4 (2) The principal's failure to designhate a surrogate
5| shall not invalidate the living will.

6 Section 4. Subsection (2) of section 765.304, Florida
7| Statutes, is anended to read:

8 765.304 Procedure for living will.--

9 (2) Before proceeding in accordance with the

10| principal's living will, it nust be determ ned that:

11 (a) The principal does not have a reasonabl e nedica
12| probability of recovering capacity so that the right could be
13| exercised directly by the principal.

14 (b) The principal has a ternminal condition, a

15| nedically futile condition, or hkas an end-stage conditions- or
16| is in a persistent vegetative state.

17 (c) Any limtations or conditions expressed orally or
18| in a witten declaration have been carefully considered and
19| sati sfied.
20 Section 5. Subsection (2) of section 765.305, Florida
21| Statutes, is anended to read:
22 765.305 Procedure in absence of a living will.--
23 (2) Before exercising the inconpetent patient's right
24| to forego treatment, the surrogate nmust be satisfied that:
25 (a) The patient does not have a reasonabl e nedi ca
26| probability of recovering capacity so that the right could be
27| exercised by the patient.
28 (b) The patient has an end-stage condition, the
29| patient is in a persistent vegetative state, the patient has a
30| nedically futile condition, or the patient's physica
31| condition is term nal
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1 Section 6. Section 765.3051, Florida Statutes, is

2| created to read

3 765. 3051 Execution of directive on behalf of patient
4| less than 18 years of age.--The follow ng persons may execute
5| a health care advance directive on behalf of a patient who is
6| Less than 18 years of age and has a terminal condition, a

7| nedically futile condition, or an end-stage condition

8 (1) The patient's spouse, if the spouse is an adult;

9 (2) The patient's parents; or

10 (3) The patient's |egal guardian

11 Section 7. Section 765.3052, Florida Statutes, is

12| created to read:

13 765.3052 Pregnant patients.--Regardless of whether a
14| patient has a health care advance directive, a person nmay not
15| withdraw or withhold life-sustaining treatnment under this

16| chapter froma pregnant patient unless it is deternmined with
17| reasonable medical certainty that the fetus is no | onger

18| viable.

19 Section 8. Section 765.306, Florida Statutes, is

20| anended to read:

21 765.306 Determ nation of patient condition.--In

22| deternmi ning whether the patient has a term nal condition, a
23| nedically futile condition, or kas an end-stage conditions- or
24| is in a persistent vegetative state or nmay recover capacity,
25| or whether a nedical condition or linmtation referred to in an
26| advance directive exists, the patient's attending or treating
27| physician and at | east one other consulting physician nust

28| separately exam ne the patient. The findings of each such

29| exanmination nust be docunented in the patient's nedical record
30| and signed by each exani ning physician before |ife-prol onging
31| procedures may be withheld or wthdrawn.
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1 Section 9. Section 765.3061, Florida Statutes, is

2| created to read

3 765.3061 Health care advance directive notation as

4| part of driver's license or identification card process.--

5 (1) The Department of Highway Safety and Mbdtor

6| Vehicles shall develop and inplenment a voluntary program

7| allowi ng an individual who has previously executed a health

8| care advance directive formto have, at the individual's

9| choice, included on his or her driver's license or

10| identification card upon issuance or renewal of the |license or
11| card a notation on the front of the Ilicense or card clearly
12| indicating that the individual has executed a health care

13| advance directive which is in the individual's possession or
14| is in the possession of another person being held on the

15| individual's behalf. An individual is not required to produce
16| a copy of his or her health care advance directive as a

17| condition of having a notation on the individual's driver's
18| license or identification card. An individual nust only

19| indicate to the enpl oyee of the departnent who is preparing
20| the issuance or renewal of the card the individual's desire to
21| have the notation on his or her driver's license or

22| identification card.

23 (2) Sanple forms consistent with this chapter that

24| relate to the execution of a health care advance directive

25| shall be nmade available to the public at all offices of the
26| Division of Driver Licenses, as well as electronically on the
27| Internet through the Departnment of Hi ghway Safety and Modtor
28| Vehicles and the Agency for Health Care Adm nistration.

29 Section 10. Section 765.3064, Florida Statutes, is

30| created to read:

31 765.3064 Immunity fromliability.--
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1 (1) Unless provided with information or docunentation
2| to the contrary, a health care facility, health care provider
3| or _any other person acting under the direction of a health
4| care facility or health care provider carrying out a health
5| care decision made in accordance with a health care advance
6| directive executed in accordance with the provisions of this
7| chapter is not subject to criminal prosecution or civVi

8| Liability and will not be deened to have engaged in

9| unprof essi onal conduct.

10 (2) The Department of Highway Safety and Mbdtor

11| Vehicles and any enpl oyees acting within the scope of their
12| enploynent are immune fromcrimnal prosecution and civi

13| liability for any acts or notations recorded in conpliance
14| with the provisions of this chapter.

15 Section 11. This act shall take effect Septenber 1
16| 2005.
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