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1 A Dbill to be entitled
2 An act relating to residential foreclosure
3 proceedi ngs; anmending s. 45.031, F.S.
4 speci fying an additional judicial sale
5 noti ce-of-sale requirenment for collecting
6 surplus funds; creating s. 45.0311, F.S.
7 provi di ng requi renents and procedures for
8 di sbursenment of surplus funds froma judicia
9 sal e; authorizing a court to determ ne
10 reasonabl e attorney's fees for notions to
11 di sburse surplus funds; providing a right of
12 certain parties to petition a court to set
13 asi de certain deeds or assignments under
14 certain circunstances; creating s. 48.184,
15 F.S.; specifying a required notice to be served
16 with a sumons and conplaint in actions to
17 foreclose an interest in residential rea
18 estate; requiring the notice to be included in
19 the service-of-process; requiring certain
20 verification of service; amending s. 48.21
21 F.S.; specifying an additional notice
22 requi renent for return of service-of-process
23 forms made for foreclosures of residential rea
24 estate; authorizing a clerk of court to charge
25 a fee for attenpts to serve process; requiring
26 the clerk of court to use fee proceeds for
27 certain public education purposes; anending s.
28 49.08, F.S.; requiring certain notices of
29 action to contain an additional notice of
30 potential surplus and application procedures
31 i nformati on; anmending s. 57.105, F.S.
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1 entitling certain parties to recover all fees
2 and costs incurred in certain surplus-funds
3 actions; providing for the court to determ ne
4 reasonabl e attorney's fees in such actions;
5 creating s. 501.2078, F.S.; providing
6 definitions; providing a civil penalty for
7 knowi ngly using unfair or deceptive honeowner
8 victim zation nmethods, acts, or practices in
9 residential foreclosure proceedi ngs; specifying
10 a period during which conpanies or attorneys
11 may not contact a honmeowner for certain
12 pur poses; specifying higher priority of an
13 order of restitution or reinbursenment over
14 i mposition of a civil penalty; providing for
15 deposit of civil penalties into the Lega
16 Affairs Revolving Trust Fund of the Departnent
17 of Legal Affairs; allocating such funds for
18 certain purpose; creating s. 689.251, F.S.
19 requiring docunents transferring an interest in
20 real estate to disclose certain information
21 authorizing a seller to void a transaction
22 under certain circunstances; requiring the
23 seller to repay certain amunts to a purchaser
24 m nus certain anmounts, under such
25 ci rcunst ances; anending s. 702.065, F.S.
26 prohibiting a court or clerk of court from
27 entering a default or default judgnment agai nst
28 a nortgagor in a residential foreclosure
29 proceeding if a return of service does not
30 contain a required notice; anending s. 702.10
31 F.S.; including a reference to a required
2

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

CODI NG Words st+r+eken are del etions;

Fl ori da Senate - 2005 SB 2428
32-1146A- 05 See HB 1311

residential foreclosure proceeding notice in
certain orders to show cause in final judgnment
of foreclosure entries; providing an effective

dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (f) is added to subsection (1) of
section 45.031, Florida Statutes, to read:

45.031 Judicial sales procedure.--In any sale of rea
or personal property under an order or judgnent, the follow ng
procedure may be followed as an alternative to any other sale
procedure if so ordered by the court:

(1) SALE BY CLERK.--1n the order or final judgnent,
the court shall direct the clerk to sell the property at
public sale on a specified day that shall be not |less than 20
days or nmore than 35 days after the date thereof, on terms and
conditions specified in the order or judgnment. A sale may be
hel d nore than 35 days after the date of final judgment or
order if the plaintiff or plaintiff's attorney consents to
such time. Any sale held nore than 35 days after the fina
judgment or order shall not affect the validity or finality of
the final judgnent or order or any sale held pursuant thereto.
Notice of sale shall be published once a week for 2
consecutive weeks in a newspaper of general circulation, as
defined in chapter 50, published in the county where the sale
is to be held. The second publication shall be at |east 5 days
before the sale. The notice shall contain:

(f) 1If there are surplus proceeds, the procedure

required for collecting the surplus proceeds, or the phone
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1| nunber for or the website at which the procedure will be
2| expl ai ned.
3
4| The clerk shall receive a service charge of up to $60 for
5| services in making, recording, and certifying the sale and
6| title that shall be assessed as costs. The court, inits
7| discretion, may enlarge the time of the sale. Notice of the
8| changed tinme of sale shall be published as provi ded herein.
9 Section 2. Section 45.0311, Florida Statutes, is
10| created to read:
11 45. 0311 Disbursenent of surplus funds.--
12 (1) Any person claining a right to disbursenent of
13| proceeds froma judicial sale, other than the origina
14| nortgagor, shall produce a deed satisfying the requirenents of
15| s. 689.251, if applicable, or an assignment of the proceeds
16| fromthe original nortgagor, or homeowner if not the origina
17| nortgagor, executed with the formality of a deed and
18| acknow edged and conspicuously including the assessed val ue of
19| the property, a disclosure that the assessed val ue may be
20| lower than the actual value of the property, the approxi mte
21| ampount of any debt encunbering the property, the approximte
22| ampunt of any equity in the property, and a statenent that the
23| assignor does not need an attorney or other representative to
24| recover the surplus funds. The deed or assignnent shal
25| conspicuously set forth all forns of consideration paid for
26| the rights to the property or the assignnment of the rights to
27| any surplus funds.
28 (2) The court shall determnine reasonable attorney's
29| fees charged for a notion to disburse surplus funds.
30 (3) A party who has executed an assignment or deed
31| that does not conformwith the requirenments of this section or
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s. 689.251 has the right to petition the court presiding over

the foreclosure proceeding to set aside the nonconform ng deed

or _assignnent.

Section 3. Section 48.184, Florida Statutes, is
created to read

48.184 Notice formfor actions to foreclose an

interest in residential real estate.--l1n any action to

foreclose an interest in real estate, a notice, in
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substantially the following formand printed on orange paper
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o

shall be served with the summons and conplaint _and shall be

=
(=Y

included in the service of process. The return of service

iy
N

shall verify that such notice was served with the summpbns and

iy
w

the conpl aint:

= e
o

(Caption of Action)
ATTENTI ON

TO ALL NAMED PARTI ES LI STED
IN TH S FORECLOSURE LAWSUI T:

N
N o

iy
[e0)

N
o ©

A FORECLOSURE ACTI ON HAS BEEN FILED AGAI NST YOU FOR FAI LURE TO
MAKE TI MELY MORTGAGE PAYMENTS ON YOUR RESIDENCE. |F A JUDGVENT
OF FORECLOSURE | S ENTERED AND YOUR PROPERTY IS SOLD AT PUBLIC
AUCTI ON, THERE MAY BE ADDI T1 ONAL MONEY FROM THE SALE THAT
BELONGS TO YOU AFTER PAYMENT OF LI ENHOLDERS

N
[y

N
N

N
w

N
SN

NN
(22N &)

YOU MAY CLAIM THESE FUNDS YOURSELF. YOU ARE NOT REQUI RED TO
HAVE A LAWER OR ANY OTHER REPRESENTATI ON AND YOU DO NOT HAVE
TO ASSI GN YOUR RI GHTS TO ANYONE ELSE I N ORDER FOR YOU TO CLAI M
ANY MONEY TO WHI CH YOU ARE ENTI TLED.

N
~

N
(o]

N
©

w W
= O
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PLEASE CHECK W TH THE CLERK OF THE COURT, [I|NSERT | NFORMATI ON
FOR APPLI CABLE COURT] W THIN TEN (10) DAYS AFTER THE SALE TO
SEE | F THERE 1S ADDI T1 ONAL MONEY FROM THE FORECLOSURE SALE
THAT THE CLERK HAS IN THE REG STRY OF THE COURT.

|F THERE 1S ADDI T1 ONAL MONEY, YOU MAY ASK THE COURT TO
| NSTRUCT THE CLERK TO G VE YOU THE MONEY THAT BELONGS TO YOU.

© 00 N O 0o b~ W N B

IT IS POSSI BLE THAT YOU W LL BE CONTACTED BY COVPANI ES OR
LAWERS OFFERI NG TO HELP YOU COLLECT THI S MONEY OR OFFERI NG TO
HELP YOU W TH THE FORECLOSURE BY BUYI NG YOUR HOUSE, LENDI NG
YOU MONEY, OR TAKI NG AN ASSI GNVENT. THESE COVPANI ES OR LAWYERS
MAY NOT CONTACT YOU UNTIL AT LEAST 30 DAYS AFTER YOU RECEI VED
THIS NOTICE. |F YOU WANT TO CHECK WHETHER THE PERSON OR
COVPANY CALLI NG YOU HAS A COVPLAI NT HI STORY W TH THE STATE,
YOU MAY CALL [ I NSERT CONTACT | NFORMATI ON, | NCLUDI NG ANY HOT OR
WEBSI TE] . [PLEASE CALL THE ATTORNEY CGENERAL'S HOTLI NE AT
1-866-9- NO- SCAM (966- 7226) OR GO TO WAV MYFLORI DALEGAL. COM ]
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| F YOU DECIDE TO SELL YOUR HOME OR HI RE SOVMEONE TO HELP YOU
CLAIM THE ADDI TI ONAL MONEY, YOU SHOULD READ VERY CAREFULLY ALL
PAPERS YOU ARE REQUI RED TO SI GN, ASK SOVEONE ELSE, PREFERABLY
AN ATTORNEY WHO IS NOT RELATED TO THE PERSON OFFERI NG TO HELP
YOU, TO MAKE SURE THAT YOU UNDERSTAND WHAT YOU ARE S| GNI NG AND
THAT YOU ARE NOT TRANSFERRI NG YOUR PROPERTY OR THE EQUITY I N
YOUR PROPERTY W THOUT THE PROPER | NFORNMATI ON.
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Section 4. Section 48.21, Florida Statutes, is anended

N
(o]

to read:

N
©

48.21 Return of execution of process.--Each person who

w
o

effects service of process shall note on a return-of-service

w
e

formattached thereto, the date and tinme when it cones to
6
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1| hand, the date and time when it is served, the manner of

2| service, the nane of the person on whomit was served and, if
3| the person is served in a representative capacity, the

4| position occupied by the person. A failure to state the

5| foregoing facts invalidates the service, but the return is

6| amendable to state the truth at any tinme on application to the
7| court fromwhich the process issued. On amendnent, service is
8| as effective as if the return had originally stated the

9| omtted facts. A failure to state all the facts in the return
10| shall subject the person effecting service to a fine not

11| exceeding $10, in the court's discretion. Wen service of

12| process is made for foreclosure of an interest in residentia
13| real estate, the return-of-service formshall include a

14| confirmation that the notice required by s. 48.184 is included
15| in the service of process. The clerk of court may charge a fee
16| of $25 for each attenpt of service upon a honeowner. The clerk
17| shall use the proceeds of such fee solely for purposes of

18| educating the public as to the rights of honeowners regarding
19| forecl osure proceedings.

20 Section 5. Subsection (5) is added to section 49.08

21| Florida Statutes, to read

22 49.08 Notice of action, form--On filing the sworn

23| statenent, and otherw se conplying with the foregoing

24| requirenents, the plaintiff is entitled to have issued by the
25| clerk or judge, not later than 60 days after filing the sworn
26| statenent, a notice of action which notice shall set forth:

27 (5) Notice of a potential surplus and infornmation

28| advising the defendant of the procedures to apply for the

29| surplus, in substantially the follow ng form

30

31

7
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 2428
32-1146A- 05 See HB 1311

"If you are the owner of real estate that is

bei ng foreclosed, there nay be nobney owed to

you after the sale. You may contact [insert

contact information for clerk's office unti

hotline and website are set up] for information

on what you need to do to get the funds. You do

not need to hire an attorney or other

representative to get this noney."

Section 6. Subsection (8) is added to section 57.105,

Florida Statutes, to read

57.105 Attorney's fee; sanctions for raising
unsupported cl ai s or defenses; service of notions; damages
for delay of litigation.--

(8) In any action under s. 45.0311(3) the nortgagor

or_original honeowner if not the sane as the nortgagor, shal

be entitled to recover all fees and costs incurred in

connection with such action. The court shall determ ne

reasonabl e attorney's fees in such actions.

Section 7. Section 501.2078, Florida Statutes, is

created to read

501.2078 Violations involving individual honeowners

during the course of residential foreclosure proceedings;

civil penalties.--

(1) As used in this section, the term

(a) "Residential foreclosure proceedi ng" neans_any

action in a circuit court of this state in which a party seeks

to foreclose on a nortgage and sell the residential property

covered by the nortgage.

(b) "Honeowner" neans any individual who is the owner

of the property subject to a residential foreclosure

proceedi ng.
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(2)(a) Any person who willfully uses, or has willfully

used, a nmethod, act, or practice in violation of this part,

which nethod, act, or practice victimzes or _attenpts to

victim ze honeowners during the course of a residentia

forecl osure proceeding, and in commtting such violation knew

or_should have known that such conduct was unfair or

deceptive, is liable for a civil penalty of not nore than

$15, 000 for each such violation.

(b) Any conpany or _attorney desiring to contact a

honmeowner to offer to help the honeowner collect any surplus

nmoney or to help with a foreclosure by buying the honeowner's

house, lend the homeowner noney, or take an assignnent may not

contact the honeowner until at |east 30 days after the

honmeowner receives the notice provided in s. 48.184. Any such

contact before such 30-day period has el apsed constitutes a

violation of this part, subject to the penalty provided in

paragraph (a).

(3) Any order of restitution or reinbursenent based on

a violation of this part comm tted against a honeowner in a

residential foreclosure proceeding has priority over the

inmposition of any civil penalty for such violation pursuant to

this section.

(4) Civil penalties collected pursuant to this section

shall be deposited into the Legal Affairs Revolving Trust Fund

of the Departnent of lLegal Affairs and allocated solely to the

Departnent of lLegal Affairs for the purpose of preparing and

di stributing consuner education materials, prograns, and

sem nars to benefit homeowners in residential foreclosure

proceedings or to further enforcenent efforts.

Section 8. Section 689.251, Florida Statutes, is
created to read
9
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689.251 Transfer of real estate subject to default.--

(1)  Any docunent prepared by a purchaser of an

interest in real property purporting to transfer such interest

as described in s. 697.08(1) nust disclose, in the instrunent

itself or in a separate witing executed by the seller and the

purchaser with the formality of a deed and acknow edged by a

notary public or civil notary of this state, the assessed

value of the property, that the assessed value may be | ower

than the actual value of the property, the approxi nmate anpunt

of any debt encunbering the property, and the approxinate

ampunt _of any equity in the property. The deed or assignnent

shal |l conspicuously set forth any and all forns of

consideration paid for the rights to the property or the

assignnent _of the rights to any surplus funds.

(2) 1f such docunent fails to conply with the

requi renents of subsection (1), the seller may void the

transaction. |If the seller voids the transaction, the seller

shall repay any consideration paid by the purchaser to the

seller, less, however, all costs incurred by the seller as a

result of the purchaser's failure to conply with subsection

(1), including attorney's fees and costs.

Section 9. Subsection (3) is added to section 702. 065,
Florida Statutes, to read

702.065 Final judgnment in uncontested proceedi ngs
where deficiency judgnent waived; attorney's fees when default
j udgment entered.--

(3) In aresidential foreclosure proceeding, a court

or_a clerk of the court nmay not enter a default or default

judgment against the nortgagor if the return of service does

not include evidence that the notice required by s. 48.184 was

served on the nortgagor.

10
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1 Section 10. Paragraph (a) of subsection (1) of section
2| 702.10, Florida Statutes, is anmended to read:

3 702.10 Order to show cause; entry of final judgnment of
4| foreclosure; paynment during foreclosure.--

5 (1) After a conplaint in a foreclosure proceedi ng has
6| been filed, the nortgagee may request an order to show cause

7| for the entry of final judgnent and the court shal

8| immediately review the conplaint. If, upon exanination of the
9| conplaint, the court finds that the conplaint is verified and
10| all eges a cause of action to foreclose on real property, the
11| court shall pronptly issue an order directed to the defendant
12| to show cause why a final judgnent of foreclosure should not
13| be entered.

14 (a) The order shall

15 1. Set the date and tinme for hearing on the order to
16| show cause. However, the date for the hearing may not be set
17| sooner than 20 days after the service of the order. Wen

18| service is obtained by publication, the date for the hearing
19| may not be set sooner than 30 days after the first

20| publication. The hearing nust be held within 60 days after the
21| date of service. Failure to hold the hearing within such tine
22| does not affect the validity of the order to show cause or the
23| jurisdiction of the court to issue subsequent orders.

24 2. Direct the time within which service of the order
25| to show cause and the conpl aint nmust be nmade upon the

26| defendant.

27 3. State that the filing of defenses by a notion or by
28| a verified or sworn answer at or before the hearing to show
29| cause constitutes cause for the court not to enter the

30| attached final judgnent.

31
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1 4., State that the defendant has the right to file

2| affidavits or other papers at the tinme of the hearing and may
3| appear personally or by way of an attorney at the hearing.

4 5. State that, if the defendant files defenses by a

5| notion, the hearing tinme nay be used to hear the defendant's
6| notion.

7 6. State that, if the defendant fails to appear at the
8| hearing to show cause or fails to file defenses by a notion or
9| by a verified or sworn answer or files an answer not

10| contesting the foreclosure, the defendant nay be considered to
11| have waived the right to a hearing and in such case the court
12| may enter a final judgnment of foreclosure ordering the clerk
13| of the court to conduct a foreclosure sale.

14 7. State that if the nortgage provides for reasonable
15| attorney's fees and the requested attorney's fees do not

16| exceed 3 percent of the principal amunt owed at the tine of
17| filing the conplaint, it is unnecessary for the court to hold
18| a hearing or adjudge the requested attorney's fees to be

19| reasonabl e.

20 8. Attach the final judgnment of foreclosure the court
21| will enter, if the defendant waives the right to be heard at
22| the hearing on the order to show cause.

23 9. Require the nortgagee to serve a copy of the order
24| to show cause on the nortgagor in the follow ng manner

25 a. |f the nortgagor has been served with the conplaint
26| and original process, service of the order may be nmade in the
27| manner provided in the Florida Rules of Civil Procedure.

28 b. If the nortgagor has not been served with the

29| conplaint and original process, the order to show cause,

30| together with the sunmons and a copy of the conplaint, and in
31| the case of a residential foreclosure proceeding, the notice
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required by s. 48.184, shall be served on the nortgagor in the

same manner as provided by |aw for original process.

Any final judgment of foreclosure entered under this
subsection is for in remrelief only. Nothing in this
subsection shall preclude the entry of a deficiency judgnment
where ot herwi se all owed by | aw

Section 11. This act shall take effect July 1, 2005.
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