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CS for

SB 2562 First Engrossed

A bill to be entitled
An act relating to asbestos and silica cl ains;
providing a short title; providing purposes;
provi di ng definitions; requiring physica
i mpai rment as an essential elenment of a claim
providing criteria for prim facie evidence of
physi cal inpairnment for clains and certain
actions; providing exceptions; providing
additional requirenents for evidence relating
to physical inpairnent; specifying absence of
certain presunptions at trial; providing
procedures for clains and certain actions;
provi ding for venue; providing for prelimnary
proceedi ngs; requiring asbestos and silica
clains to include certain information;
speci fying certain limtation periods for
certain clainms; specifying distinct causes of
action for certain conditions; limting damages
under certain circunstances; prohibiting a
general release fromliability; prohibiting
award of punitive damages; providing for
col |l ateral source paynments; specifying
liability rules applicable to certain persons;
provi ding for construction; providing
severability; providing application to certain

civil actions; providing an effective date.

WHEREAS, asbestos is a mineral that was w dely used

before the md 1970's for insulation, fireproofing, and other

pur poses, and
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VWHEREAS, nillions of American workers and others were
exposed to asbestos, especially during and after World War |
and before the advent of regulation by the Cccupational Safety
and Health Administration in the early 1970's, and

WHEREAS, |ong-term exposure to asbestos has been
associated with various types of cancer, including
nmesot hel i oma and | ung cancer, as well as such nonnali gnant
conditions as asbestosis, pleural plaques, and diffuse pleura
t hi ckeni ng, and

WHEREAS, the di seases caused by asbestos often have
| ong | atency periods, and

WHEREAS, al though the use of asbestos has drammtically
declined since the 1970's and workpl ace exposures have been
regul ated since 1971 by the Occupational Safety and Health
Admi ni stration, past exposures will continue to result in
significant clains of death and disability as a result of such
exposure, and

WHEREAS, exposure to asbestos has created a flood of
litigation in state and federal courts that the United States

Suprene Court in Ortiz v. Fibreboard Corporation, 119 S. C

2295, 2302 (1999), has characterized as an "el ephanti ne mass"
of cases that "defies customary judicial adm nistration," and

WHEREAS, asbestos personal injury litigation can be
unfair and inefficient, inposing a severe burden on litigants
and taxpayers alike, and

VWHEREAS, the inefficiencies and societal costs of
ashbestos litigation have been well docunented in reports such
as the RAND Institutes study on Asbestos Litigation Costs and
Conpensation, the study of Joseph E. Stiglitz on The I npact of
Asbestos Liabilities on Workers in Bankrupt Firnms, Dr. Joseph

Gtlin's report from Johns Hopkins Medi cal School on
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Conpari son of B Readers' Interpretations of Chest Radi ographs
for Asbestos Rel ated Changes, and the Report to the House of
Del egates fromthe American Bar Associ ation Conmi ssion on
Asbestos Litigation, and

WHEREAS, the extraordinary volune of nonmali gnant
asbestos cases continues to strain state courts, and

WHEREAS, the vast mmjority of asbestos clains are filed
by individuals who all ege they have been exposed to asbestos
and who may have some physical sign of exposure but who suffer
no present asbestos-related inpairnent, and

WHEREAS, the cost of conpensating exposed individuals
who are not sick jeopardizes the ability of defendants to
conpensate people with cancer and other serious
asbestos-rel ated di seases, now and in the future, and

WHEREAS, the cost of conpensating exposed individuals
who are not sick threatens the savings, retirenent benefits,
and jobs of defendants' current and retired enpl oyees and
adversely affects the communities in which these defendants
operate, and

WHEREAS, the crush of asbestos litigation has been
costly to enployers, enployees, litigants, and the court
system and

WHEREAS, in 1982, the Johns-Manville Corporation, the
nation's |argest single supplier of insulation products
cont ai ni ng asbestos, decl ared bankruptcy due to the burden of
the asbestos litigation, and

WHEREAS, since 1982, nore than 70 other conpani es have
decl ared bankruptcy due to the burden of asbestos litigation
and

VWHEREAS, estimates show that between 60, 000 and 128, 000

Ameri can workers already have lost their jobs as a result of
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ashest os-rel ated bankruptcies and that the total nunber of
jobs that will be lost due to asbestos-rel ated bankruptcies
will eventually reach 432,000, and

WHEREAS, each worker who | oses his or her job due to an
asbest os-rel ated bankruptcy | oses between $25, 000 and $50, 000
in wages over his or her career and | oses 25 percent or nore
of the value of his or her retirenment plan, and

WHEREAS, asbestos litigation is estimted to have cost
over $54 billion, with well over half of this expense going to
attorney's fees and other litigation costs, and

WHEREAS, the seriously ill too often find that the
val ue of their recovery is substantially reduced due to
def endant bankruptcies and the inefficiency of the litigation
process, and

WHEREAS, silica is a naturally occurring mneral, and

WHEREAS, the Earth's crust is over 90 percent silica,
and crystalline silica dust is the primary conponent of sand,
quartz, and granite, and

WHEREAS, silica-related illness, including silicosis,
can occur when tiny silica particles are inhaled, and

WHEREAS, silicosis was recogni zed as an occupationa
di sease many years ago, and

WHEREAS, the American Foundrynmen's Society has
distributed literature for nore than 100 years to its nenbers
war ni ng of the dangers of silica exposure, and

WHEREAS, the nunber of new | awsuits alleging
silica-related disease being filed each year began to rise
precipitously in recent years, and

VWHEREAS, silica clains, |ike asbestos claims, often
ari se when an individual is identified as having markings on

his or her lungs that are possibly consistent with silica
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exposure but the individual has no functional or physica
i mpai rment fromany silica-rel ated di sease, and

WHEREAS, the Legislature finds that an overpowering
public necessity requires it to act to prevent a silica-based
litigation crisis, and

WHEREAS, concerns about statutes of limtations may
pronmpt clai mants who have been exposed to asbestos or silica
but who do not have any current injury to bring premature
awsuits in order to protect against losing their rights to
future conpensation should they becone inpaired, and

WHEREAS, consolidations, joinders, and sinlar
procedures to which sonme courts have resorted in order to dea
with the mass of asbestos and silica cases can underm ne the
appropriate functioning of the judicial process and further
encourage the filing of thousands of cases by exposed
i ndi vi dual s who are not sick and who may never becone sick
and

WHEREAS, punitive damage awards unfairly divert the
resources of defendants from conpensating genuinely inpaired
clai mants and, given the lengthy history of asbestos and
silica litigation and the regulatory and other restrictions on
the use of ashestos and silica-containing products in the
wor kpl ace, the legal justification for such awards,
puni shment, and deterrence is either inapplicable or
i nappropriate, and

WHEREAS, the Legislature finds that there is an
over powering public necessity to defer the clains of exposed
i ndi vidual s who are not sick in order to preserve, now and for
the future, defendants' ability to conpensate people who
devel op cancer and ot her serious asbestos-rel ated and

silica-related injuries and to safeguard the jobs, benefits,
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1| and savings of workers in this state and the well-being of the
2| econony of this state, NOW THEREFORE

3

4| Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Short title.--This act may be cited as the
7|"Asbestos and Silica Conpensation Fairness Act"”.

8 Section 2. Purpose.--It is the purpose of this act to
9 (1) Gve priority to true victins of asbestos and

10| silica, claimants who can denpnstrate actual physica

11| inpairnent caused by exposure to asbestos or silica;

12 (2) Fully preserve the rights of claimants who were

13| exposed to asbestos or silica to pursue conpensation if they

14| beconme inpaired in the future as a result of the exposure;

15 (3) Enhance the ability of the judicial systemto

16| supervise and control asbestos and silica litigation; and

17 (4) Conserve the scarce resources of the defendants to

18| all ow conpensation to cancer victins and others who are

19| physically inpaired by exposure to asbestos or silica while

20| securing the right to sinilar conpensation for those who nmay

21| suffer physical inpairnent in the future.

22 Section 3. Definitions.--As used in this act, the
23| term
24 (1) "AMA Guides to the Evaluation of Permanent

25| |npairment" neans the Anerican Medical Association's Guides to

26| the Evaluation of Pernmnent | npairnment.

27 (2) "Asbestos" includes all minerals defined as

28| asbestos' in 29 C.F.R section 1910, as anended.

29 (3) "Asbestos claint nmeans a claimfor danmages or

30| other civil or equitable relief presented in a civil action

31| arising out of, based on, or related to the health effects of
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exposure to asbestos, including |loss of consortium w ongful

death, and any other derivative claimnmade by or on behal f of

an_exposed person or a representative, spouse, parent, child,

or _other relative of an exposed person. The term does not

include clains for benefits under a workers' conpensation | aw

or veterans' benefits program or clains brought by a person

as a subrogee by virtue of the paynent of benefits under a

wor kers' conpensation |aw.

(4) "Asbestosis" neans bilateral diffuse interstitia

fibrosis of the lungs caused by inhalation of asbestos fibers.

(5) "Board-certified in internal nedicine" neans a

physician who is certified by the Anerican Board of Interna

Medi ci ne _or _the Anerican Osteopathic Board of Interna

Medi ci ne.

(6) "Board-certified in occupational nedicine" neans a

physician who is certified in the subspecialty of occupationa

nedi ci ne by the Anerican Board of Preventive Medicine or the

Anerican Ost eopathic Board of Preventive Medicine.

(7) "Board-certified in oncol ogy" neans a physician

who is certified in the subspecialty of nmedical oncol ogy by

the Anerican Board of Internal Medicine or the Anerican

Ost eopat hic Board of |nternal Medicine.

(8) "Board-certified in pathology" neans a physician

who holds primary certification in anatonm c pat hol ogy or

clinical pathology fromthe Anmerican Board of Pathology or the

Anerican Osteopathic Board of |Internal Medicine and whose

prof essi onal practice:

(a) Is principally in the field of pathol ogy; and

(b) Involves regular evaluation of pathology materials

obt ai ned from surgical or postnprtem speci nmens.
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(9) "Board-certified in pulnonary nedicine" neans a

physician who is certified in the subspecialty of pul npnary

nedi cine by the Anerican Board of Internal Medicine or the

Anerican Osteopathic Board of |nternal Medicine.

(10) "Bankruptcy proceedi ng" neans a case brought

under Title 11, United State Code, or any rel ated proceedi ng

as provided in section 157 of Title 28, United States Code.

(11) "Certified B-reader" neans an indivi dua

qualified as a "final" or "B-reader" under 42 C.F. R section

37.51(b), as anmended.

(12) "Civil action" neans all suits or clains of a

civil nature in court, whether cogni zable as cases at | aw or

in equity or in admiralty. The term does not include an action

relating to a workers' conpensation |law, or a proceeding for

benefits under a veterans' benefits program

(13) "Exposed person" neans_a person whose exposure to

asbestos or to asbestos-containing products is the basis for

an_asbestos claim

(14) "FEV1" neans forced expiratory volune in the

first second, which is the maxinmal volunme of air expelled in

one second during perfornmance of sinple spironetric tests.

(15) "FVC' neans forced vital capacity, which is the

maxi mal_volune of air expired with maximumeffort froma

position of full inspiration.

(16) "1LO Scale" neans the system for the

classification of chest x-rays set forth in the Internationa

Labour Ofice's Guidelines for the Use of ILO Internationa

Classification of Radi ographs of Pneunpconi oses.

(17) "Lung cancer" neans _a nmlignant tunor in which

the primary site of origin of the cancer is inside of the

8
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lungs, but the term does not include an asbestos clai mbased

upon _nesot hel i onma.

(18) "Mesotheliom" neans a mmlignant tunor with a

primary site in the pleura or the peritoneum which has been

di agnosed by a board-certified pathol ogist, using standardized

and accepted criteria of nicroscopic norphology or appropriate

staining techniques.

(19) "Nonnmmlignant condition" neans any condition that

can be caused by asbestos or silica other than a di agnosed

cancer.

(20)  "Nonsnmoker" neans the exposed person has not

snmoked cigarettes or used other tobacco products on a

consi stent and frequent basis within the |ast 15 years.

(21) "Pathol ogical evidence of asbestosis" neans a

statenent by a board-certified pathologist that nore than one

representative section of lung tissue uninvolved with any

ot her di sease process denpnstrates a pattern of

peri bronchi ol ar _or parenchymal scarring in the presence of

characteristic asbhestos bodies and that there is no other npre

likely explanation for the presence of the fibrosis.

(22) "Predicted lower limt of nornmal" for any test

neans the fifth percentile of healthy popul ati ons based on

age, height, and gender, as referenced in the AMA Guides to

the Eval uati on of Pernmnent | npairnment.

(23) "Qualified physician" neans a nedi cal doctor

who:

(a) 1Is currently a board-certified oncol ogi st,

pat hol ogi st, pulnonary specialist, or specialist in

occupati onal and environnental nedicine;

(b) Has conducted a physical exam nation of the

exposed person, or if the person is deceased, has revi ewed al
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avail able records relating to the exposed person's nedica

condi tion;

(c) Is actually treating or treated the exposed

person, and has or had a doctor-patient relationship with the

erson; and

(d) Is currently licensed to practice and actively

practices in this country.

(24) "Radiological evidence of asbestosis" neans a

quality 1 chest x-ray under the |LO System of classification

(in a death case where no pathology is available, the

necessary radiologic findings may be made with a quality 2

filmif aquality 1 filmis not available) showing small,

irreqgular opacities (s, t, u) graded by a certified B-reader

as at least 1/1 on the 1LO scale.

(25) "Radiological evidence of diffuse pleura

thi ckening" neans a quality 1 chest x-ray under the ILO System

of classification (in a death case where no pathology is

avail abl e, the necessary radiologic findings nmay be nade with

aquality 2 filmif a quality 1 filmis not avail able) show ng

bilateral pleural thickening of at |east B2 on the ILO scale

and blunting of at | east one costophrenic angle.

(26) "Silica" nmeans a respirable crystalline form of

silicon dioxide, including, but not limted to, alpha, quartz,

cristobalite, and trydnite.

(27) "Silica claind neans a claimfor danmages or other

civil or equitable relief presented in a civil action, arising

out of, based on, or related to the health effects of exposure

to silica, including |oss of consortium wongful death, and

any other derivative claimnmde by or on behalf of an exposed

person or a representative, spouse, parent, child, or other

relative of an exposed person. The term does not include
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1| claims for benefits under a workers' conpensation |aw or

2| veterans' benefits program or clainms brought by a person as a
3| subrogee by virtue of the paynent of benefits under a workers
4| conpensation | aw.

5 (28) "Silicosis" nmeans nodular interstitial fibrosis

6| of the lungs caused by inhalation of silica.

7 (29) "Smoker" neans a person who has snoked cigarettes
8| or used other tobacco products on a consistent and frequent

9| basis within the last 15 years.

10 (30) "Substantial occupational exposure" means

11| enploynent for an extended period of tine in industries and
12| occupations in which, for a substantial portion of a nornal
13| work year for that occupation, the exposed person did any of
14| the foll ow ng:

15 (a) Handled raw asbestos fibers;

16 (b) Fabricated asbestos-containing products so that

17| the person was exposed to raw asbestos fibers in the

18| fabrication process;

19 (c) Atered, repaired, or otherwise worked with an

20| asbestos-containing product in a manner that exposed the

21| person on a reqular basis to asbestos fibers:; or

22 (d) Worked in close proximty to other persons engaged
23| in any of the activities described in paragraphs (a)-(c) in a
24| manner that exposed the person on a reqular basis to asbestos
25| fibers.

26 (31) "Veterans benefits programi’ means a programfor
27| benefits in connection with nmilitary service adm nistered by
28| the Veterans' Administration under Title 38, United States

29| Code.

30 (32) "Workers' conpensation |law' neans a | aw

31| respecting a program admi nistered by this state or the United

11
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States to provide benefits, funded by a responsible enployer

or its insurance carrier, for occupational diseases or

injuries or for disability or death caused by occupationa

di seases or _injuries. The term.includes the Longshore and

Har bor Workers' Conpensation Act, 33 U. S.C.sections 901-944,

948-950, and the Federal Enpl oyees Conpensation Act., chapter
81 of Title 5 United States Code, but does not include the
Act of April 22, 1908, the Federal Enployers Liability Act, 45
US.C 51 et seq

Section 4. Physical inpairnent.--

(1) Physical inpairment of the exposed person, to

whi ch asbestos or silica exposure was a substantia

contributing factor, is an essential elenent of an asbestos or

silica claim

(2) A person nmay not file or maintain a civil action

al l eqing a nonnmlignant asbestos claimin the absence of a

prinma facie show ng of physical inpairnent as a result of a

nedi cal condition to which exposure to ashestos was a

substantial contributing factor. The prinm facie show ng nust

include all of the follow ng requirenents:

(a) Evidence verifying that a qualified physician, or

soneone working under the direct supervision and control of a

gualified physician, has taken a detail ed occupational and

exposure history of the exposed person or, if the person is

deceased, from a person who i s know edgeabl e about the

exposures that formthe basis of the nonnmlignant asbestos

claim including:

1. Identification of all of the exposed person's

principal places of enployment and exposures to airborne

cont am nants; and
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2. Whether each place of enploynent involved exposures

to airborne contanmi nants, including but not linmted to

asbestos fibers or other disease causing dusts, that can cause

pul nobnary inpairnent and the nature, duration and | evel of any

such exposure

(b) Evidence verifying that a qualified physician, or

soneone working under the direct supervision and control of a

qgualified physician, has taken detail ed nedical and snoking

hi story, including a thorough review of the exposed person's

past and present nedical problens and their nost probable

cause.

(c) Evidence sufficient to denpnstrate that at | east

10 vears have el apsed between the date of first exposure to

asbestos and the date the diagnosis is nmde.

(d) A determination by a qualified physician, on the

basis of a nedical exani nation and pul nbnary function testing,

that the exposed person has a permanent respiratory inpairnent

rating of at |least Class 2 as defined by and eval uated

pursuant to the AMA Guides to the Evaluation of Pernanent

| npai rnment .
(e) A diagnosis by a qualified physician of asbestosis

or_diffuse pleural thickening, based at a mni num on

radi ol ogi cal or pathol ogi cal evidence of asbestosis or

radi ol ogi cal evidence of diffuse pleural thickening.

(f) A determination by a qualified physician that

asbestosis or diffuse pleural thickening, rather than chronic

obstructive pul nonary disease, is a substantial contributing

factor to the exposed person's physical inpairnment, based at a

m ni num on a deternination that the exposed person has:

1. Total lung capacity, by plethysnography or tinmed

gas dilution, below the predicted lower limt of nornal;

13
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2. Forced vital capacity belowthe lower limt of

normal _and a ratio of FEV1 to FVC that is equal to or greater

than the predicted lower linmt of nornmml; or

3. A chest x-ray showing small, irregular opacities

(s, t, u) graded by a certified B-reader at least 2/1 on the

I LO scal e.

(q) 1If the exposed person neets the requirenments of

paragraphs (a), (b), and (c), and if a qualified physician

determ nes that the exposed person has a physical inpairnent,

as denonstrated by nmeeting the criteria set forth in

paragraphs (d) and (f)1. or 2., but the exposed person's chest

x-ray does not denonstrate radiol ogical evidence of

asbestosis, the exposed person may neet the criteria of

paradraph (e) if his or her chest x-ray is qgraded by a

certified B-reader as at least 1/0 and a qualified physician,

relying on high-resolution conputed tonography, determnes to

a reasonabl e degree of nedical certainty that the exposed

person has asbestosis and forns the conclusion set forth in

paragraph (h).

(h) A conclusion by a gqualified physician that the

exposed person's nedical findings and inpairnment were not nore

probably the result of causes other than the asbestos exposure

reveal ed by the exposed person's enploynent and nedica

history. A diagnosis that states that the nedical findings and

inpai rment _are "consistent with" or "conpatible with" exposure

to asbestos does not neet the requirenents of this subsection.

(i) If aplaintiff files a civil action alleging a

nonnal i gnant asbestos claim and that plaintiff alleges that

his or her exposure to asbestos was the result of extended

contact with another exposed person who, if the civil action

had been filed by the other exposed person, would have net the
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reqgui renents of paragraph (a) and the plaintiff alleges that

he or she had extended contact with the exposed person during

the tinme period in which that exposed person net the

requi renents of paragraph (a), the plaintiff has satisfied the

requi renents of paragraph (a). The plaintiff in such a civi

action nust individually satisfy the requirenents of
paragraphs (b), (c), (d), (e), (f), (g)., and (h).

(3) A person who is a snoker nmay not file or nmmintain

a civil action alleging an asbestos claimwhich is based upon

cancer of the lung, larynx, pharynx, or esophaqus in the

absence of a prima facie showing that includes all of the

follow ng requirenents:

(a) A diagnosis by a qualified physician who is

board-certified in pathology, pulnonary nedicine, or oncol ogy,

as _appropriate for the type of cancer clained, of a primary

cancer of the lung, larynx, pharynx, or esophagus, and that

exposure to asbestos was a substantial contributing factor to

the condition.

(b) Evidence sufficient to denpnstrate that at | east

10 vears have el apsed between the date of first exposure to

asbestos and the date of diagnosis of the cancer.

(c) Radiological or pathol ogical evidence of

asbestosis or diffuse pleural thickening or a qualified

physician's diagnosis of asbestosis based on a chest x-ray

graded by a certified B-reader as at least 1/0 on the ILO

scale and high-resolution conputed tonpgraphy supporting the

di agnosi s of asbestosis to a reasonabl e degree of nedica

certainty.
(d) Evidence of the exposed person's substantia

occupati onal exposure to asbestos. If a plaintiff files a

civil action alleging an asbestos-related claimbased on

15
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1| cancer of the lung, larynx, pharynx, or esophagus., and that

2| plaintiff alleges that his or her exposure to asbestos was the
3| result of extended contact with another exposed person who, if
4| the civil action had been filed by the other exposed person

5[ would have met the substantial occupational exposure

6| requirement of this subsection, and the plaintiff alleges that
7| he or she had extended contact with the exposed person during
8| the time period in which that exposed person net the

9| substantial occupational exposure requirenent of this

10| subsection, the plaintiff has satisfied the requirenents of

11| this paragraph. The plaintiff in such a civil action nust

12| individually satisfy the requirenents of this subsection

13 (e) If the exposed person is deceased, the qualified

14| physician, or soneone working under the direct supervision and
15| control of a qualified physician, may obtain the evidence

16| required in paragraph (b) and paragraph (d) fromthe person
17| nost know edgeabl e about the alleged exposures that formthe
18| basis of the asbestos claim

19 (f) A conclusion by a qualified physician that the

20| exposed person's nedical findings and inpairnment were not nore
21| probably the result of causes other than the asbestos exposure
22| revealed by the exposed person's enploynent and nedica

23| history. A conclusion that the nedical findings and inpairnent
24| are "consistent with" or "conpatible with" exposure to

25| asbestos does not nmeet the requirements of this subsection

26 (4) 1In a civil action alleging an asbestos claimby a
27| nonsnoker based on cancer of the lung, larynx, pharynx, or

28| esophaqgus, a prim facie showing of an inpairnment due to

29| asbestos exposure is not required.

30 (5) A person may not file or maintain a civil action

31| alleging an asbestos claimwhich is based on cancer of the

16
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colon, rectum or stomach in the absence of a prinm facie

showi ng that includes all of the follow ng requirenents:

(a) A diagnosis by a qualified physician who is

board-certified in pathology, pulnonary nedicine, or oncol ogy,

as _appropriate for the type of cancer clainmed, of cancer of

the colon, rectum or stonmach, and that exposure to asbestos

was a substantial contributing factor to the condition.

(b) Evidence sufficient to denpnstrate that at | east

10 vears have el apsed between the date of first exposure to

asbestos and the date of diagnosis of the cancer.

(c)l.a. Radiological or pathological evidence of

asbestosis or diffuse pleural thickening or a qualified

physician's diagnosis of asbestosis based on a chest x-ray

graded by a certified B-reader as at least 1/0 on the |ILO

scale and high-resolution conputed tonpgraphy supporting the

di agnosi s of asbestosis to a reasonabl e degree of nedica

certainty; or

b. Evidence of the exposed person's substantia

occupati onal exposure to asbestos. If a plaintiff files a

civil action alleging an asbestos-related claimbased on

cancer of the colon, rectum or stonach, and that plaintiff

alleges that his or her exposure to asbestos was the result of

ext ended contact with another exposed person who, if the civi

action had been filed by the other exposed person, would have

net the substantial occupational exposure requirenent of this

subsection, and the plaintiff alleges that he or she had

extended contact with the exposed person during the tinme

period in which that exposed person net the substantia

occupati onal exposure requirenent of this subsection, the

plaintiff has satisfied the requirenents of this

17
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sub- subparagraph. The plaintiff in such a civil action nust

individually satisfy the requirenents of this subsection

2. In the case of an exposed person who i s a snoker,

the criteria in sub-subparagraphs 1.a. and b. nust be net.

3. I f the exposed person is deceased, the qualified

physician, or soneone working under the direct supervision and

control of a qualified physician, nmay obtain the evidence

requi red in sub-subparadgraph 1.b. and paragraph (b) fromthe

person nost know edgeabl e about the all eged exposures that

formthe basis of the asbestos claim

(d) A conclusion by a gqualified physician that the

exposed person's nedical findings and inpairnment were not nore

probably the result of causes other than the asbestos exposure

reveal ed by the exposed person's enploynent and nedica

history. A conclusion that the nmedical findings and inpairment

are "consistent with" or "conpatible with" exposure to

asbestos does not neet the requirenents of this subsection.

(6) In acivil action alleging an asbestos clai mbased

upon nesothelionma a prim facie showi ng of an inpairnment due

to asbestos exposure i s not required.

(7) A person nmay not file or maintain a civil action

alleging a silicosis claimin the absence of a prima facie

showi ng of physical inpairnent as a result of a nedica

condition to which exposure to silica was a substantia

contributing factor. The prima facie showi ng nust include al

of the followi ng requirenents:

(a) Evidence verifying that a qualified physician, or

soneone working under the direct supervision and control of a

gualified physician, has taken a detail ed occupational and

exposure history of the exposed person or, if the person is

deceased, from a person who i s know edgeabl e about the

18
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exposures that formthe basis of the nonmalignant silica

claim including:

1. Al of the exposed person's principal places of

enpl oynent _and exposures to airborne contam nants; and

2. Whether each place of enploynent involved exposures

to airborne contam nants, including but not limted to silica

particles or other disease causing dusts, that can cause

pul nobnary inpairnent and the nature, duration, and | evel of

any such exposure.

(b) Evidence verifying that a qualified physician, or

soneone working under the direct supervision and control of a

gualified physician, has taken detail ed nedical and snoking

hi story, including a thorough review of the exposed person's

past and present nedical problens and their nost probable

cause, and verifying a sufficient |atency period for the

applicable stage of silicosis.

(c) A determnation by a qualified physician, on the

basis of a nedical exan nation and pul nbnary function testing,

that the exposed person has a permanent respiratory inpairnent

rating of at |least Class 2 as defined by and eval uated

pursuant to the AMA Guides to the Evaluation of Pernanent

| npai rnment .
(d) A determination by a qualified physician that the

exposed person has:

1. A quality 1 chest x-ray under the ILO System of

classification and that the x-ray has been read by a certified

B-reader as showi ng, according to the ILO System of

classification, bilateral nodul ar opacities (p, g. or r)

occurring primarily in the upper lung fields, graded 1/1 or

hi gher; or

19
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2. Pathol ogical denpnstration of classic silicotic

nodul es _exceedi ng one centineter in dianeter as published in

112 Archive of Pathology and Laboratory Medicine 7 (July
1988) .

In a death case where no pathology is available, the necessary

radiologic findings may be made with a quality 2 filmif a

quality 1 filmis not avail able.

(e) A conclusion by a gqualified physician that the

exposed person's nedical findings and inpairnment were not nore

probably the result of causes other than silica exposure

reveal ed by the exposed person's enploynent and nedica

history. A conclusion that the nmedical findings and inpairment

are "consistent with" or "conpatible with" exposure to silica

does not neet the requirenents of this subsection

(8) A person nmay not file or maintain a civil action

alleging a silica claimother than as provided in subsection

(5), in the absence of a prinma facie showi ng that includes al

of the followi ng requirenents:

(a) A report by a qualified physician who is:

1. Board-certified in pul nonary nedicine, interna

nedi ci ne, oncoloqgy, or pathology stating a diagnosis of the

exposed person of silica-related lung cancer and stating that,

to a reasonabl e degree of nedical probability, exposure to

silica was a substantial contributing factor to the di agnosed

|l ung cancer; or

2. Board-certified in pul nonary nedicine, interna

nedi cine, or pathology stating a diagnosis of the exposed

person of silica-related progressive massive fibrosis or acute

silicoproteinosis, or silicosis conplicated by docunmented

tubercul osi s.

20
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(b) Evidence verifying that a qualified physician, or

soneone working under the direct supervision and control of a

gualified physician, has taken a detail ed occupational and

exposure history of the exposed person or, if the person is

deceased, from a person who i s know edgeabl e about the

exposures that formthe basis of the nonmalignant silica

claim including:

1. Al of the exposed person's principal places of

enpl oynent _and exposures to airborne contam nants; and

2. Whether each place of enploynent involved exposures

to airborne contam nants, including but not limted to, silica

particles or other disease causing dusts, that can cause

pul nobnary inpairnent and the nature, duration and | evel of any

such exposure

(c) Evidence verifying that a qualified physician, or

soneone working under the direct supervision and control of a

gualified physician, has taken detail ed nedical and snoking

hi story, including a thorough review of the exposed person's

past and present nedical problens and their nost probable

cause;

(d) A determination by a qualified physician that the

exposed person has:

1. A quality 1 chest x-ray under the ILO System of

classification and that the x-ray has been read by a certified

B-reader as showi ng, according to the ILO System of

classification, bilateral nodul ar opacities (p, g. or r)

occurring primarily in the upper lung fields, graded 1/1 or

hi gher; or
2. Pathol ogical denpnstration of classic silicotic

nodul es _exceedi ng one centineter in dianeter as published in

21
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112 Archive of Pathology and Laboratory Medicine 7 (July
1988) .

In a death case where no pathology is available, the necessary

radiologic findings may be made with a quality 2 filmif a

quality 1 filmis not avail able.

(e) A conclusion by a gqualified physician that the

exposed person's nedical findings and inpairnment were not nore

probably the result of causes other than silica exposure

reveal ed by the exposed person's enploynent and nedica

history. A conclusion that the nmedical findings and inpairmnment

are "consistent with" or "conpatible with" exposure to silica

does not neet the requirenents of this subsection

(9) Evidence relating to physical inpairnment under

this section, including pulnmonary function testing and

di ffusing studi es, nust:

(a) Conmply with the technical recommendations for

exani nations, testing procedures, gquality assurance, quality

control, and equi pnent of the AMA Guides to the Eval uation of

Permanent | npairnent, as set forth in 2d CF. R _Part 404,

subpart. P. Appl.., part A section 3.00 E. and F., and the

interpretive standards, set forth in the official statenent of

the Anmerican Thoracic Society entitled "lung function testing:

selection of reference values and interpretive strategies" as

published in Anerican Review of Respiratory Di sease. 1991

144:1202-1218;

(b) Not be obtained through testing or exani nations

that violate any applicable |law, requlation, licensing

requi rement, or nedical code of practice; and

22
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1 (c) Not be obtained under the condition that the

2| exposed person retain |legal services in exchange for the

3| examination, test, or screening.

4 (10) Presentation of prima facie evidence neeting the
5| requirements of subsection (2), (3), (5)., or (6) of this

6| section may not:

7 (a) Result in any presunption at trial that the

8| exposed person is inpaired by an asbestos-related or

9| silica-related condition;

10 (b) Be conclusive as to the liability of any

11| defendant; and

12 (c) Be admissible at trial

13 Section 5. Caimant proceedings. - -

14 (1) A civil action alleging an asbestos or silica

15| claimmy be brought in the courts of this state if the

16| plaintiff is domiciled in this state or the exposure to

17| asbestos or silica that is a substantial contributing factor
18| to the physical inpairnent of the plaintiff on which the claim
19| is based occurred in this state.

20 (2) Aplaintiff in a civil action alleging an asbestos
21| or silica claimnust include with the conplaint or other

22| initial pleading a witten report and supporting test results
23| constituting prim facie evidence of the exposed person's

24| asbestos-related or silica-related physical inpairnent neeting
25| the requirenents of subsection (2), subsection (3), subsection
26 [(5), or subsection (6) of section 4. For any asbestos or

27| silica claimpending on the effective date of this act, the
28| plaintiff must file the report and supporting test results at
29| least 30 days before setting a date for trial. The defendant
30| nust be afforded a reasonable opportunity to challenge the

31| adequacy of the proffered prima facie evidence of

23
CODI NG Wbrds strieken are del etions; words underlined are additions.




CS for SB 2562 First Engrossed

1| asbestos-related inpairnent. The claimof the plaintiff shal
2| be dism ssed without prejudice upon a finding of failure to
3| make the required prima facie show ng.

4 (3) Al asbestos clainms and silica clains filed in

5[ this state on or after the effective date of this act nust

6| include, in addition to the witten report described in

7| subsection (3) of section 5 and the information required by
8| subsection (2) of section 7, a sworn information form

9| containing the follow ng information:

10 (a) The claimant's nanme, address, date of birth,

11| social security nunber, and marital status;

12 (b) If the claimant all eges exposure to asbestos or
13| silica through the testinony of another person or alleges

14| other than direct or bystander exposure to a product, the

15| nanme, address, date of birth, social security nunber, marita
16| status, for each person by which the claimant alleges

17| exposure, hereinafter the "index person,"” and the claimant's
18| relationship to each such person;

19 (c) The specific location of each alleged exposure;
20 (d) The beginning and ending dates of each alleged

21| exposure as to each asbestos product or silica product for
22| each location at which exposure allegedly took place for the
23| plaintiff and each index person;

24 (e) The occupation and nanme of the enployer of the

25| exposed person at the tinme of each alleged exposure;

26 (f) The specific condition related to asbestos or

27| silica clained to exist; and

28 (g) Any supporting docunentation of the condition

29| clained to exist.

30 Section 6. Statute of linmtations; two-disease rule.--
31

24
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1 (1) Notwithstanding any other law, with respect to any
2| asbestos or silica claimnot barred as of the effective date
3| of this act, the limtations period does not begin to run

4| until the exposed person discovers, or through the exercise of
5| reasonable diligence should have discovered, that he or she is
6| physically inpaired by an asbestos-related or silica-related
7| condition.

8 (2) An asbestos or silica claimarising out of a

9| nonmalignant condition shall be a distinct cause of action

10| from an asbestos or silica claimrelating to the sane exposed
11| person arising out of asbestos-related or silica-related

12| cancer. Damages may not be awarded for fear or risk of cancer
13| in a civil action asserting an asbestos or silica claim

14 (3) A settlenent of a nonnmlignant asbestos or silica
15| claimconcluded after the effective date of this act may not
16| require, as a condition of settlenent, the rel ease of any

17| future claimfor asbestos-related or silica-related cancer

18 Section 7. Scope of liability; damages.--

19 (1) Punitive danages nmay not be awarded in any civi
20| action alledging an asbestos or silica claim
21 (2) At the time a conplaint is filed in a civil action
22| alleging an asbestos or silica claim the plaintiff nmust file
23| a verified witten report with the court which discloses the
24| total anmount of any collateral source payments received,
25| including paynents that the plaintiff will receive in the
26| future, as a result of settlenents or judgnents based upon the
27| same claim For any asbestos or silica claimpending on the
28| effective date of this act, the plaintiff shall file a
29| verified witten report within 60 days after the effective
30| date of this act, or at |least 30 days before trial. Further
31| the plaintiff nmust update the reports on a reqular basis

25
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during the course of the proceeding until a final judgnent is

entered in the case. The court shall permt setoff, based on

the collateral source paynent information provided, in

accordance with the laws of this state as of the effective

date of this act.

Section 8. Liability rules applicable to protect

sellers, renters, and |essors.--

(1)(a) In acivil action alleqging an asbestos or

silica claim a product seller other than a manufacturer is

liable to a plaintiff only if the plaintiff establishes that:

l.a. The product that allegedly caused the harmthat

is the subject of the conplaint was sold, rented, or |eased by

the product seller;

b. The product seller failed to exercise reasonable

care with respect to the product; and

c. The failure to exercise reasonable care was a

proxi mate cause of the harmto the exposed person

2.a. The product seller nade an _express warranty

applicable to the product that allegedly caused the harm that

is the subject of the conplaint, independent of any express

warranty nmade by the manufacturer as to the same product;

b. The product failed to conformto the warranty; and

C. The failure of the product to conformto the

warranty caused the harmto the exposed person; or

3.a. The product seller engaged in intentiona

wrongdoi ng, as determ ned under the law of this state; and

b. The intentional wongdoing caused the harmthat is

the subject of the conplaint.

(b) For the purpose of sub-subparagraph 1.b., a

product seller may not be considered to have failed to

26
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1| exercise reasonable care with respect to a product based upon
2| an alleged failure to inspect the product, if:

3 1. The failure occurred because there was no

4| reasonabl e opportunity to inspect the product; or

5 2. The inspection, in the exercise of reasonable care
6| would not have revealed the aspect of the product which

7| allegedly caused the exposed person's inpairnent.

8 (2) In acivil action alleging an asbestos or silica

9| claim a person engaged in the business of renting or |easing
10| a product is not liable for the tortious act of another solely
11| by reason of ownership of that product.

12 Section 9. M scellaneous provisions.--

13 (1) This act does not affect the scope or operation of
14| any workers' conpensation |aw or veterans' benefit program
15| affect the exclusive remedy or subrogation provisions of the
16| law, or authorize any lawsuit which is barred by |aw

17 (2) Nothing in this act is intended to, and nothing in
18| this act shall be interpreted to:

19 (a) Affect the rights of any party in bankruptcy

20| proceedings; or

21 (b) Affect the ability of any person who is able to

22| make a showing that the person satisfies the claimcriteria
23| for conpensable clains or demands under a trust established
24| under a plan of reorganization under Chapter 11 of the United
25| States Bankruptcy Code, 11 U.S.C. Chapter 11, to make a claim
26| or demand against that trust.

27 (3) It is the intent of the Legislature that this | aw
28| render the utnost conity and respect to the constitutiona

29| prerogatives of the judiciary of this state, and nothing in
30| this act should be construed as any effort to inpinge upon

31| those prerogatives. To that end, if the Florida Supreme Court

27
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enters a final judgnent concludi ng or declaring that any

provision of this act inproperly encroaches on the authority

of the court to adopt the rules of practice and procedure in

the courts of this state, the Leqgislature intends that any

such provision be construed as a request for a rule change

under _Section 2, Article V., of the State Constitution and not

as a mandatory legislative directive.

(4) This act nmay not be interpreted to prevent any

person from bringing or nmaintaining an _asbestos cl aimbased on

nonoccupati onal exposure where such person would be otherw se

able to bring or maintain a claimunder this act.

(5) If any provision of this act or the application

thereof to any person or circunstance is held invalid, the

invalidity does not affect other provisions or application of

the act which can be qgiven effect without the invalid

provision or application, and to this end the provisions of

this act are decl ared severabl e.

Section 10. This act shall take effect July 1, 2005.

Because the act expressly preserves the right of all injured
persons to recover full conpensatory damages for their |oss,

it does not inpair vested rights. In addition, because it
enhances the ability of the npst seriously ill to receive a
pronmpt recovery, it is renmedial in nature. Therefore, the act
shall apply to any civil action asserting an asbestos claimin
which trial has not comrenced as of the effective date of this

act .

28
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