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Fl orida Senate - 2005 COW TTEE AMENDMENT
Bill No. SB 2564
Bar code 904960
CHAMBER ACTI ON

Senat e House

WD
04/ 22/ 2005 07: 27 PM

The Conmittee on Judiciary (Aronberg) recomended the

foll owi ng substitute for amendnent (601498):

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. Section 774.01, Florida Statutes, is
created to read

774.01 Capacity to sue--

(1) As a prerequisite to filing a class action | awsuit

under Rule 1.220, Florida Rules of Civil Procedure, the

claimant class with capacity to sue shall be limted to

residents of this state at the tine of the all eged nisconduct,

unl ess the defendant is a Florida corporation or is a Florida

resident or has its principle place of business in Florida or

the alleged injury or conduct of the defendant enmmnated from

Fl orida, except as provided in subsection (2).

(2) Prior to issuance of the certification order, the

court may expand the class to include any nonresident whose

rights cannot be asserted because the claimnt's state of
1
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resi dence | acks personal jurisdiction over the defendant.

Section 2. Section 774.02, Florida Statutes, is
created to read

774.02 Class action |awsuit presuit requirenent.--

(1) As a prerequisite to filing a class action | awsuit

under Rule 1.220, Florida Rules of Civil Procedure, a clainmant

shal |l present the person who is alleged to have conmtted the

m sconduct with a demand-to-cure notice. For purposes of this

section, the term"putative defendant”" neans the person who is

al l eged to have committed the nmisconduct. The required

demand-to-cure notice nust be submtted in witing and served

at | east 60 days prior to filing suit. The demand-to-cure

notice nust provide the followi ng information in reasonable

detail:

(a) If the clainmant seeks nonetary damages, the

estimated amount of the | oss suffered by the claimant, a

description of the loss or a reasonable nethod for cal cul ati ng

the | oss, and whether the claimant contends that the putative

cl ass has been damaged in a simlar manner or _as a result of

the sane all eged m sconduct; and

(b) If the claimant seeks any nonnonetary relief on

behal f of the clainmant and the putative class, the renedy the

claimant i s seeking individually and on behalf of the class.

(2) The denmand-to-cure notice nust state that the

claimant is acting on behalf of a class. A class action nmay

not be filed unless the putative defendant is given the

requi red demand-to-cure notice.

(3) During the 60-day period, the putative defendant

may request in witing that the clainmant permt inspection of

t he goods or other evidence relevant to the claimin a

reasonabl e manner _and at a reasonable tine and place. The
2
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clai rant _nmust grant _any reasonabl e request to inspect in order

to satisfy the obligation to pernit a reasonable opportunity

to cure.

(4) During the 60-day period the putative def endant

may choose to resolve the claimmde in the denand-to-cure

notice by:

(a) ldentifying all persons who the clai mant asserts

constitute the class so that the relief requested in the

demand-to-cure notice can be provided;

(b) Gving reasonable notice as applicable under Rule

1.220, Florida Rules of Civil Procedure, and in accordance

with due process, to all persons identified pursuant to

paragraph (a), that the putative defendant has offered to nake

t he appropriate correction, repair, replacenent, paynent, or

ot her renedy;

(c) Ofering to provide the correction, repair

repl acenent, paynent, or other renedy requested by the

demand-to-cure notice, at the putative defendant's cost and

expense, to the claimant and all putative class nenbers;

(d) I mediately ceasing fromengaging in, or if

i mredi ate cessation is inpossible or unreasonably expensive

under the circunstances, within a reasonable tinme ceasing to

engage in, the nmethods, act, or practices for which relief is

sought and ot herwi se inplenenting corrective neasures to

ensure the clainms and injuries alleged in the demand-to-cure

notice do not continue; and

(e) Presenting jointly with the claimant to the court

a stipul ated settl enent agreenent to request the court to:

1. Prelimnarily approve the putative defendant's

noti ce sent under paragraph (b);

2. lnplenment any renedial, corrective, or injunctive
3
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actions or relief;

3. Supervise the paynent of danmmges and supervi se any

other relief agreed to in the settlenment; and

4. Enter a final order or judgnent approving the

settlenment and finding that the requirenments of this

subsection and Rule 1.220, Florida Rules of Civil Procedure,

have been net.

(5) A class action may not be mamintained by the

claimant if a putative defendant can denpnstrate that he or

she has fully conplied with subsection (4). However, if a

putati ve defendant fails to fully conply with subsection (4),

the class claimnay be filed in court and the putative

def endant nmay not be permitted to elininate the class

representative's standing by attenpting to pay the individua

clai mant's dannges or agreeing to provide any other type of

individual relief to the claimant prior to the court's ruling

on a notion for class certification

(6) When suit is filed, the plaintiff nust plead the

follow ng el ements:

(a)  That the party gave the defendant a reasonabl e

opportunity to cure the all eged m sconduct; and

(b) That the defendant failed to cure in the nmnner

provi ded in subsection (4).

(7) 1t is an absolute defense to a cause of action

under this section if:

(a) The clainmant did not provide the defendant with a

demand-t o-cure notice;

(b) The clainmant denied the defendant a reasonabl e

opportunity to inspect; or

(c) The defendant conplied with subsection (4) and

tendered to the claimant _and the putative class the damages
4
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sought or the renedy proposed by the clai nant _on behalf of the

putative class in the manner provided in subsection (4),

provi ded such relief is approved and supervised by a circuit

court where the clainmant could have ot herw se brought the

acti on.

(8) The circuit courts of this state have jurisdiction

to protect the due process rights of all class nenbers, to

supervise the inplenmentation of any renedy or cure proposed by

any nenbers, to supervise the inplenentation of any renedy or

cure proposed by any nenbers, to supervise the inplenentation

of any renedy or cure proposed by any defendant and agreed to

by the claimant _and putative class nenbers, to determnne

compliance with this section, and to otherw se ensure that the

provisions of Rule 1.220, Florida Rules of G vil Procedure,

have been net.

(9) Unless otherwi se specified in this section, this

section may not be deened to alter or affect existing conmobn

|l aw or the provisions of Rule 1.220, Florida Rules of G vi

Pr ocedur e.
Section 3. Section 774.03, Florida Statutes, is
created to read

774.03 Proof of damnges in class action |awsuits.--

(1) dass action claimants nust allege and may have to

prove individual damages or injury in fact to a legally

cogni zable interest in order to obtain a final judgnment for

any nonetary relief. However, class action clainants nmay

obtain, if appropriate, statutory civil penalties or relief,

nonnmonetary relief, including injunctive relief and orders, or

declaratory relief, and orders or judgnents enjoining w ongful

conduct, regardl ess of whether the class action clai mants can

prove individual nonetary danmges.
5
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(2) Prior to the entry of a judgnent awardi ng nonetary

relief against a defendant, the court may require each class

nenber claimng entitlenment to nonetary relief pursuant to a

class action notice to subnt a statenent to a class action

admi ni strator or other person approved by the court in a form

prescri bed by the court identifying the approxi mate ampunt of

monetary injury the claimant suffered and verifying his or her

nenbership in the class.

(3) Prior to submtting the formdescribed in

subsection (2), the defendant may be required to answer

interrogatories and provide docunentation in the defendant's

possession or control to the class action clainant relating to

class nmenbers' clains and the class action notice, as required

by the court.

(4) The court may use alternative dispute resolution

nechani sns, including, but not limted to, arbitration

special nmsters, nediation, or simlar proceedings, to

determ ne damages on an i ndivi dual basis.

Section 4. This section shall take effect July 1,
2005, and apply to all causes of action accruing on or after

t hat date.

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled
An act relating to class action lawsuits;
creating s. 774.01, F.S.; providing for
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No. SB 2564

Bar code 904960
capacity to file a class action; creating s.
774.02, F.S.; requiring a specified
demand-to-cure notice prior to filing a class
action; providing for a cure period; providing
for inspection of goods or evidence relevant to
a claim providing for resolution of a claim
during the cure period; prohibiting a class
action upon a certain denonstration relating to
resolution of a claim prohibiting a specified
chal l enge to the standing of the class
representative absent certain denonstration
relating to resolution of a claim requiring
that a plaintiff plead specified elenents
relating to the denmand to cure or response to
the demand to cure; providing an absol ute
defense to a class action suit under
circunstances relating to such denand and
response; providing for jurisdiction of the
circuit courts relating to class action suits;
providing for continued application of conmon
| aw and certain court rules; creating s.
774.03, F.S.; providing for proof of damages
and renmedies in class actions; providing
requi renents for nmonetary relief; authorizing
the court to require a defendant to respond to
certain questions or provide certain
docunent ation; authorizing alternative dispute

resol ution; providing an effective date.

COW TTEE AMENDMENT




