Fl ori da Senate - 2005 SB 2638

By Senator Al exander

17- 1459A- 05
1 A Dbill to be entitled
2 An act relating to the Florida m ni num wage
3 anending s. 95.11, F.S.; providing limtations
4 on actions alleging violations of s. 24, Art. X
5 of the State Constitution; creating s. 448.065
6 F.S.; creating the Florida M ni mum Wage Act;
7 provi ding that the purpose of the act is to
8 i mpl ement s. 24, Art. X of the State
9 Constitution, which establishes a state nininmm
10 wage; requiring paynent of the nininmum wage to
11 certain enployees by a specified date;
12 requiring the Agency for Workforce | nnovation
13 to annual ly cal cul ate an adjusted state m nimum
14 wage; requiring that the agency and the
15 Department of Revenue notify enployers of the
16 anount of the m ni mum wage; prohibiting an
17 enpl oyer or other party fromdiscrimnating
18 agai nst a person who exercises rights protected
19 under s. 24, Art. X of the State Constitution
20 authorizing a person to bring a civil action
21 agai nst an enpl oyer or person in violation of
22 the act; requiring prior notice; providing for
23 the recovery of unpaid back wages, |iquidated
24 damages, and attorney's fees and costs;
25 providing for legal or equitable relief;
26 authorizing the Attorney General to bring a
27 civil action to enforce the act and seek
28 injunctive relief; authorizing the court to
29 i npose a fine; specifying the statute of
30 limtations for actions brought under the act;
31 authorizing class actions; providing that the
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act is the exclusive remedy available for a
violation of s. 24, Art. X of the State
Constitution; limting the authority of the
Agency for Workforce Innovation; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (d) is added to subsection (2) of
section 95.11, Florida Statutes, present paragraph (p) of
subsection (3) of that section is redesignated as paragraph
(q), and a new paragraph (p) is added to that subsection, to
read:

95.11 Linmtations other than for the recovery of real
property.--Actions other than for recovery of real property
shal | be commenced as foll ows:

(2) WTH N FI VE YEARS. - -

(d) An action alleging a willful violation of s.

448. 065.
(3) WTH N FOUR YEARS. - -

(p) An action alleging a violation of s. 448. 065,

other than a willful violation.

Section 2. Section 448.065, Florida Statutes, is
created to read:

448. 065 State m ni rum wage; annual wage adj ustnent;

enf orcenent . - -

(1) This section may be cited as the "Florida M ni num

Wage Act."
(2) The purpose of this section is to inplenent s. 24,

Art. X of the State Constitution, in accordance with authority
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granted to the Legislature under s. 24(f), Art. X of the State

Constitution.

(3) Effective May 2. 2005, an enployer shall pay to

each enpl oyee who receives mni num wage an hourly pay rate of

$6.15. Only those individuals who are entitled to receive the

federal m ni num wage under the federal Fair Labor Standards

Act _and inplenmenting requlations are eligible to receive the

state mni num wage under_s. 24, Art. X of the State

Constitution and this section.

(4)(a) Bedinning Septenber 30, 2005, and annually on

Septenber 30 thereafter, the Agency for Wrkforce | nnovation

shall calculate an adjusted state m ni mum wage rate by

increasing the state nmni mum wage by the rate of inflation for

the 12 nonths prior to Septenber 1. In calculating the

adj usted state mni num wage, the agency shall use the Consuner

Price Index for Urban Wage Earners and Clerical Wrkers,

CPI-W for the south region, or a successor index as

calculated by the United States Departnent of Labor. Each

adj usted state mni nrum wage rate shall take effect on the

follow ng January 1, with the initial adjusted nm ni num wage

rate to take effect on January 1, 2006.

(b) The Agency for Workforce I nnovation and the

Departnent _of Revenue shall annually notify enployers of the

ampunt _of the state m ni nrum wage through the nobst

cost-effective nmeans of publication available. The Agency for

Wrkforce Innovation shall direct its tax services collection

provider, by contract, to notify enployers annually of the

anpunt of the initial and adjusted state m ni nrum wage, as

applicable, and the effective date, either separately, or as

part of an annual tax notice or other mailing to enployers. In

addition, the Agency for Wrkforce Innovation and the
3
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1| Departnent of Revenue shall post the applicable state m ninmum
2| wage rate and the effective date on an Internet website by

3| Septenber 30 of each year. The Agency for Workforce |nnovation
4| shall provide the Departnent of Revenue with the rate

5[ information for the state mini num wage and the effective date
6| in a tinmely manner

7 (5) An enployer or any other party may not

8| discrimnate in any nmanner or take adverse action against any
9| person in retaliation for exercising rights protected under s.
10| 24, Art. X of the State Constitution. Protected rights

11| include, but are not limted to, the right to file a conplaint
12| or inform any person of his or her potential rights under s.
13| 24, Art. X of the State Constitution and the right to assi st
14| another in asserting such rights.

15 (6)(a) A person aggrieved by a violation of this

16| section may bring a civil action in a court of conpetent

17| jurisdiction against an enployer or person in violation of

18| this section. However, before instituting a civil action under
19| this section, a person aggrieved nust notify the enpl oyee or
20| person alleged to have violated this section, in witing, of
21| an intent to initiate such an action. The notice must identify
22| the minimum wage to which the enpl oyee or person clains

23| entitlenment, the specific work dates and hours for which

24| paynent is sought, and the total anpunt of alleged unpaid

25| wages through the date of the notice.

26 (b) The enployer or person alleged to have violated

27| this section has 15 cal endar days followi ng the receipt of the
28| notice to pay the total anmpunt of unpaid wages or, if not paid
29| in full, otherwise resolve the claimto the satisfaction of

30| the person aggrieved. If the enployer or person alleged to

31| have violated this section fails to pay the total anmount of
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1| unpaid wages or, if not paid in full, otherw se resolve the
2| claimto the satisfaction of the person aggrieved, the person
3| aggrieved may bring a civil action pursuant to this section
4 (c)1. Upon prevailing in an action brought under this
5| section, an aggrieved person shall recover the full anmount of
6| any unpaid back wages unlawfully withheld plus the sane anmpunt
7| as liquidated damages, and shall be awarded reasonable
8| attorney's fees and costs. As provided under the Fair Labor
9| Standards Act through the Portal-to-Portal Act of 1947, 29
10| CE.R s. 790.5, if the enployer shows to the satisfaction of
11| the court that the act or omission giving rise to such action
12| was in good faith and that the enployer had reasonabl e grounds
13| for believing that his or her act or onission was not a
14| violation of s. 24, Art. X of the State Constitution, the
15| court may not award |iquidated damages or may award an anount
16| thereof that does not exceed the ampunt of unpaid m ninum
17| wages. The court may not award any econom ¢ danmges that are
18| not expressly authorized in this section.
19 2. Upon prevailing in an action brought under this
20| section, an aggrieved person is also entitled to the |eqgal or
21| equitable relief that is appropriate to remedy the violation
22| including, without limtation, reinstatenent in enploynment and
23| injunctive relief. However, any entitlenment to |egal or
24| equitable relief in an action brought under s. 24, Art. X of
25| the State Constitution does not include nonecononi c danmges,
26| such as damages for pain and suffering or punitive danages.
27 (7) The Attorney General may bring a civil action to
28| enforce this section. The Attorney General may seek injunctive
29| relief. In addition to injunctive relief, or in lieu thereof,
30| the court may inpose a fine of $1, 000 per violation, payable
31

5
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 2638
17- 1459A- 05

to the state, against any enployer or other person found to

have willfully violated this section.

(8) The statute of linmtations for an action brought

under this section is 4 years following the date the alleged

violation occurred, except that the statute of linmtations for

an_action alleging a willful violation of this section is 5

vears followi ng the date the alleged violation occurred.

(9) Actions brought under this section nmay be brought

as a class action. In any class action brought under this

section, the plaintiffs nust identify each class nenber and

include proof of individual damages for each class nenber.

(10) This section constitutes the exclusive renmedy

under state law for a violation of s. 24, Art. X of the State

Constitution.

(11) Except for calculating the adjusted state mninmum

wage and publishing the initial state m ni num wage and any

annual adjustnent thereto, the authority of the Agency for

Workforce Innovation in inplementing s. 24, Art. X of the

State Constitution is limted to that authority expressly

granted by the Leqgislature.
Section 3. This act shall take effect July 1, 2005.
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1 R S I R I S I S
2 SENATE SUMVARY
3 Creates the Florida M ninmum Wage Act to inplenent s. 24,
Art. X of the State Constitution. Provides for the Agency
4 for Workforce Innovation to annually cal culate the
adj usted state m ni rum wage. Provides for a person
5 aggrieved by a violation of the mininmumwage |aw to bring
an action for unpaid back wages, |iquidated damages, and
6 attorney's fees and costs. Authorizes the Attorney
Ceneral to bring a civil action to enforce the act.
7 Aut hori zes the court to inpose a fine for a violation of
the act. Provides a 4-year statute of limtations for
8 bringing an action for an alleged violation and a 5-year
statute of limtations for bringing an action for an
9 alleged willful violation. Authorizes class actions for
viol ations of the mnimumwage |law. (See bill for
10 details.)
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