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Summary:

Senate Bill 282 provides for reclassification of the felony degree of burglary and grand theft, if
these criminal offenses are committed within an areathat is subject to a state of emergency
declared by the Governor under ch. 252, F.S.

This bill substantially amends the following sections of the Florida Statutes: 810.02 and 812.014.
Present Situation:

Burglary under ss. 810.02(3) and (4), F.S.

Under s. 810.02(3), F.S., burglary is a second degree felony. Under s. 775.082, F.S., the
maximum penalty for a second degree felony is 15-years imprisonment. A person commits this
offenseif, in the course of committing the offense, he or she does not commit an assault or
battery and is not and does not become armed with a dangerous weapon or explosive, and the
person enters or remainsin a

e Dwelling, and there is another person in the dwelling at the time the offender enters or
remains,
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e Dwelling, and thereis not another person in the dwelling at the time the offender enters
or remains;

e Structure, and there is another person in the structure at the time the offender enters or
remains; or

e Conveyance, and there is another person in the conveyance at the time the offender enters
or remains.

Section 810.02(1)(b)1., F.S. defines “burglary” as

e Entering adwelling, astructure, or a conveyance with the intent to commit an offense
therein, unless the premises are at the time open to the public or the defendant is licensed
or invited to enter; or

¢ Notwithstanding alicensed or invited entry, remaining in a dwelling, structure, or
conveyance:

o Surreptitiously, with the intent to commit an offense therein;

o After permission to remain therein has been withdrawn, with the intent to commit an
offense therein; or

o Tocommit or attempt to commit aforcible felony.

Under s. 810.02(4), F.S., burglary is athird degree felony. Under s. 775.082, F.S., the maximum
penalty for athird degree felony is 5-years imprisonment. A person commits this offense if, in
the course of committing the offense, the offender does not commit an assault or battery and is
not and does not become armed with a dangerous weapon or explosive, and the person enters or
remansin a

e Structure, and there is not another person in the structure at the time the offender enters
or remains; or

e Conveyance, and there is not another person in the conveyance at the time the offender
enters or remains.

Grand theft under s. 812.014(2)(b) and (2)(c), F.S.

Section 812.014(1), F.S., states that a person commits “theft” if he or she knowingly obtains or
uses, or endeavorsto obtain or to use, the property of another with intent to, either temporarily or
permanently:

e Deprive the other person of aright to the property or a benefit from the property.
e Appropriate the property to his or her own use or to the use of any person not entitled to
the use of the property.

Under s. 812.014(2)(b), F.S., a person commits grand theft of the second degree, whichisa
second degree felony, if:

e The property stolenisvalued at $20,000 or more, but less than $100,000;
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e The property stolen is cargo valued at less than $50,000 that has entered the stream of
interstate or intrastate commerce from the shipper’ sloading platform to the consignee’s
receiving dock; or

e The property stolen is emergency medical equipment, valued at $300 or more, that is
taken from afacility licensed under ch. 395, F.S., or from an aircraft or vehicle permitted
under ch. 401, F.S.

Under s. 775.082, the maximum penalty for a second degree felony is 15-years imprisonment.

Under s. 812.014(2)(c), F.S., a person commits grand theft of the third degree, which isathird
degreefelony, if the property stolenis:

Vaued at $300 or more, but less than $5,000;

Valued at $5,000 or more, but less than $10,000;

Vaued at $10,000 or more, but less than $20,000;

A will, codicil, or other testamentary instrument;

A firearm,

A motor vehicle, except as provided in 812.014(2)(a), F.S.

Any commercially farmed animal, including any animal of the equine, bovine, or swine

class, or other grazing animal, and including aquaculture species raised at a certified

aquaculture facility;

e Any fire extinguisher;

e Any amount of citrus fruit consisting of 2,000 or more individual pieces of fruit.

e Taken from adesignated construction site identified by the posting of a sign as provided
forins. 810.09(2)(d), F.S,;

e Any stop sign; or

e Anhydrous ammonia

In terms of the maximum penalty, all of the criminal acts of theft are indistinguishable; since
they are all third degree felonies, the maximum penalty for any of these offensesis 5-years
imprisonment. However, the Legislature has distinguished some of these acts as being more
serious than others by ranking some of these acts higher in the Criminal Punishment Code's
offense severity ranking chart (s. 921.0022, F.S.) than other acts. For example, theft of property
valued at $5,000 or more, but less than $10,000, isaLevel 3 offense; theft of property valued at
$10,000 or more, but less than $20,000, isa Level 4 offense. Each level accrues a specific
number of sentencing points; the greater the ranking level, the greater the number of points.
Assuming the theft is the primary offense, the sentencing points accrued for the offense’ slevel as
aprimary offense, combined with any sentencing points accrued for other factors, such as
additional offenses and prior offenses, determine total sentencing points, which when entered
into a mathematical formula, determine the lowest permissible sentence and the length of the
prison sentence, if the lowest permissible sentence scored is a prison sentence.

Emer gency declaration by the Governor under ch. 252, F.S.
Section 252.36(1)(a), F.S., provides, in part, that, in the event of an emergency beyond local

control, the Governor, or, in the Governor’ s absence, her or his successor as provided by law,
may assume direct operational control over all or any part of the emergency management
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functions within this state, and she or he shall have the power through proper process of law to
carry out the provisions of this section.

Section 252.36(1)(b), F.S., provides that, pursuant to the authority vested in her or him under
paragraph (a), the Governor may issue executive orders, proclamations, and rules and may
amend or rescind them. Such executive orders, proclamations, and rules shall have the force and
effect of law.

Section 252.36, F.S., provides that a state of emergency shall be declared by executive order or
proclamation of the Governor if she or he finds an emergency has occurred or that the occurrence
or the threat thereof isimminent. The state of emergency shall continue until the Governor finds
that the threat or danger has been dealt with to the extent that the emergency conditions no
longer exist and she or he terminates the state of emergency by executive order or proclamation,
but no state of emergency may continue for longer than 60 days unless renewed by the Governor.
The Legislature by concurrent resolution may terminate a state of emergency at any time.
Thereupon, the Governor shall issue an executive order or proclamation ending the state of
emergency. All executive orders or proclamations issued under this section shall indicate the
nature of the emergency, the area or areas threatened, and the conditions which have brought the
emergency about or which make possible its termination. An executive order or proclamation
shall be promptly disseminated by means calculated to bring its contents to the attention of the
general public; and, unless the circumstances attendant upon the emergency prevent or impede
such filing, the order or proclamation shall be filed promptly with the Department of State and in
the offices of the county commissioners in the counties to which the order or proclamation

applies.
II. Effect of Proposed Changes:

Senate Bill 282 amends s. 810.02(3), F.S., to reclassify the burglary offense contained in that
subsection from a second degree felony to afirst degree felony” if the burglary is committed
within an area subject to a state of emergency declared by the Governor under ch. 252, F.S. The
reclassified offense is ranked one level above the ranking of the offense committed. For example,
s. 810.02(3)(c), F.S., which deals with burglary of an occupied structure when there is no assault
or battery and the offender isunarmed, isaLevel 6 offense. A first-time offender who commits
this offense alone does not score a lowest permissible sentence of imprisonment (though the
sentencing court could impose a sentence of imprisonment). If this offense is reclassified and the
level increases one ranking, the reclassified offenseisaLevel 7 offense. A first-time offender
who commits this offense alone scores a lowest permissible sentence of imprisonment, and the
sentencing court could not impose alesser sentence absent a mitigating factor being present.

Similarly, the bill amends s. 810.02(3), F.S,, to reclassify the burglary offense contained in that
subsection from athird degree felony to a second degree felony if the burglary is committed
within an area subject to a state of emergency declared by the Governor under ch. 252, F.S. The
reclassified offense is ranked one level above the ranking of the offense committed.

1 Under s. 775.082, F.S., afirst degree felony is punishable by aterm of imprisonment not exceeding 30 years or, when
specifically provided, by imprisonment for aterm of years not exceeding life imprisonment.
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VI.

Similarly, the bill amends s. 812.014(2)(b), F.S., to reclassify the grand theft offense contained in
that paragraph from a second degree felony to afirst degree felony, and amends s. 812.014(2)(c),
F.S., to reclassify the grand theft offense contained in that paragraph from athird degree felony
to a second degree felony, if those grand thefts were committed within an area subject to a state
of emergency declared by the Governor under ch. 252, F.S. The reclassified offenses are ranked
one level above the ranking of the offenses committed.

The bill takes effect July 1, 2005.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Criminal Justice Impact Conference estimates that the bill has an indeterminate but
likely minimal prison bed impact.

Technical Deficiencies:

The following words appear on page 2, lines 12-13; page 3, lines 1-2; page 3, line 31 to page 4,
line 1, and page 5, lines 7-8:

and determining €ligibility for incentive gain-time under chapter 944

Although this language will not affect prosecution or punishment for the reclassified offenses
addressed in the bill, the language is irrelevant to those reclassified offenses. The Department of
Corrections has recommended that the language be deleted to avoid confusion. As noted by the
department:
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The offense ranking levelsinsofar as gain-time eligibility is concerned was created
effective January 1, 1994, when monthly gain-time earning potentials were based on the
offense severity level. The level determined eligibility for either 20 or 25 days per month
incentive gain-time. Effective October 1, 1995, the maximum gain-time earning is 10
days per month. It is confusing for the language that originated in 1994 to continue to be
used when it has no effect on gain-time eligibility. Thus, the department recommends that
the language regarding offense ranking for gain-time be eliminated from this proposed
bill.

VII. Related Issues:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.
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VIIl.  Summary of Amendments:

Barcode 035316 by Criminal Justice:
Deletes inapplicable language regarding incentive gain-time.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.




