F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0303 2005
1 A bill to be entitled
2 An act relating to stormrecovery financing; creating s.
3 366. 8260, F.S.; providing definitions; authorizing
4 electric utilities to petition the Florida Public Service
5 Comm ssion for certain financing orders for certain storm
6 recovery purposes; providing requirenents; providing
7 powers and duties of the comm ssion in issuing such
8 orders; specifying procedures and requirenents for the
9 comm ssion in issuing financing orders; authorizing
10 electric utilities to create stormrecovery property;
11 providing for pledge of stormrecovery property to secure
12 stormrecovery bonds; providing for retirenent of storm
13 recovery bonds under certain circunmstances; providing for
14 judicial review of such orders; providing for effect of
15 such orders; providing exceptions to com ssion
16 jurisdiction to issue financing orders; providing
17 [imtations; prohibiting the comm ssion fromrequiring use
18 of stormrecovery bonds for certain purposes; specifying
19 duties of electric utilities; specifying properties,
20 requi rements, permssible activities, and |imtations
21 relating to stormrecovery property under certain
22 ci rcunstances; providing for security interests in storm
23 recovery property; providing for perfecting security
24 interests in stormrecovery property; providing for
25 priority of and resolution of conflicting interests;
26 provi di ng requirenents, procedures, and linmtations for
27 sal e, assignnment, or transfer of stormrecovery property;
28 provi ding requirenments for descriptions or indications of
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29 stormrecovery property transferred, granted, or pledged,
30 or indicated in a financing statenment; subjecting
31 financing statenents to certain provisions of |aw,
32 specifying that stormrecovery bonds are not public debt;
33 speci fying stormrecovery bonds as |egal investnents for
34 certain entities; specifying certain state pledges
35 relating to bondhol ders; providing a tax exenption for
36 certain revenues collected by electric utilities under
37 certain circunstances; declaring certain entities as not
38 electric utilities under certain circunstances; specifying
39 effect of certain provisions in situations of conflict;
40 providing for protecting validity of certain bonds under
41 certain circunstances; limting comm ssion authority to
42 issue certain financing orders after a tinme certain;
43 providing for section expiration under certain
44 ci rcunst ances; providing for continued application under
45 certain circunstances; anmending s. 679.1091, F.S.;
46 speci fyi ng nonapplication of secured transactions
47 provi sions of the Uniform Commercial Code to interests in
48 stormrecovery property; providing an effective date.
49
50 WHEREAS, four major hurricanes struck Florida within a span
51| of 6 weeks during the unprecedented 2004 hurricane season, and
52 VWHEREAS, the hurricanes resulted in w despread and
53| protracted power outages affecting mllions of Florida
54| residents, and
55 WHEREAS, the hurricanes had a destructive inpact on the
56| electric infrastructure of Florida s investor-owned electric
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57| wutilities, and

58 WHEREAS, it is in the public interest for Florida s

59| investor-owned electric utilities to safely and expeditiously
60| restore electric service followng a hurricane or named tropical
61| storm and

62 VWHEREAS, given the unprecedented inpact of the 2004

63| hurricane season, the stormreserves and i nsurance proceeds of
64| Florida's investor-owned electric utilities were insufficient to
65| cover the costs of electric restoration follow ng the 2004

66| hurricanes, and

67 WHEREAS, it is in the public interest for Florida s

68| investor-owned electric utilities to replenish their reserves to
69| provide for costs of electric restoration in the event of a

70| hurricane or naned tropical storm and

71 WHEREAS, existing provisions of the Florida Statutes

72| authorize the Florida Public Service Commi ssion to permt

73| recovery of deficiencies in and reestablishnment of investor-

74| owned utility stormreserves but do not provide a specific

75| financing nechanismfor doing so, and

76 WHEREAS, the financing arrangenent to be authorized and

77| enabled by this legislation, which allows for the recovery of

78| deficiencies in and provides a nmechanismfor reestablishnment of
79| investor-owned electric utility stormreserves, will facilitate
80| the expeditious recovery of deficiencies in and reestablishnent
81| of investor-owned utility reserves and is expected to save

82| investor-owned electric utilities' custoners mllions of dollars
83| conpared with the traditional nethod of recovering such costs

84| fromcustoners and alternative financing nmethods available to
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85| investor-owned electric utilities, and

86 WHEREAS, the provision of adequate and efficient electric
87| service by financially sound investor-owned electric utilities
88| is in the public interest, NON THEREFORE,

89
90| Be It Enacted by the Legislature of the State of Florida:
91

92 Section 1. Section 366.8260, Florida Statutes, is created
93| to read:

94 366. 8260 Stormrecovery financing. --

95 (1) DEFINITIONS. --As used in this section:

96 (a) "Ancillary agreenent"” neans any bond, insurance

97| policy, letter of credit, reserve account, surety bond, swap

98| arrangenent, hedging arrangenent, liquidity or credit support

99| arrangenent, or other financial arrangenent entered into in

100 connection with the i ssuance of stormrecovery bonds.

101 (b) "Assignee" neans any entity, including, but not

102 limted to, a corporation, limted liability conpany,

103| partnership or limted partnership, public authority, trust,

104| financing entity, or other legally recognized entity to which an

105 electric utility assigns, sells, or transfers, other than as

106| security, all or a portion of its interest in or right to storm

107| recovery property. The termal so includes any entity to which a

108| direct assignee of an electric utility nay assign, sell, or

109| transfer, other than as security, its interest in or right to

110 stormrecovery property.

111 (c) "Conm ssion" neans the Florida Public Service

112| Conm ssi on
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113 (d) "Electric utility" or "utility" has the sane neani ng
114| as that provided in s. 366. 8255.
115 (e) "Financing costs" neans:
116 1. Interest and acquisition, defeasance, or redenption

117 premuns that are payable on stormrecovery bonds

118 2. Any paynment required under an ancillary agreenent and

119| any anmount required to fund or replenish a reserve account or

120| other accounts established under the terns of any indenture,

121| ancillary agreenent, or other financing docunents pertaining to

122| stormrecovery bonds;

123 3. Any other cost related to i ssuing, supporting,

124| repaying, and servicing stormrecovery bonds, including, but not

125 limted to, servicing fees, accounting and auditing fees,

126| trustee fees, legal fees, consulting fees, adm nistrative fees,

127| placenent and underwiting fees, capitalized interest, rating

128| agency fees, stock exchange |listing and conpliance fees, and

129| filing fees, including costs related to obtaining the financing
130| order;
131 4. Costs to finance any deficiency or deficiencies in

132| stormrecovery reserves until such tine as stormrecovery bonds

133| are issued;

134 5. Any taxes and license fees inposed on the revenues

135| generated fromthe collection of stormrecovery charges;

136 6. Any incone taxes resulting fromthe collection of storm

137| recovery charges; or

138 7. Costs of retiring any exi sting i ndebtedness related to

139| stormrecovery costs.

140 (f) "Financing order" means an order under subsection (2)
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141| that allows for the i ssuance of stormrecovery bonds, the

142| inposition and collection and periodi c adjustnents of storm

143| recovery charges, and the creation of stormrecovery property.

144 (g) "Financing party" neans hol ders of stormrecovery

145 bonds and trustees, collateral agents, or other persons acting

146| for the benefit of holders of stormrecovery bonds.

147 (h) "Financing statenent” has the sane neaning as that
148| provided in Article 9 of the Uni form Conmerci al Code.
149 (i) "Pledgee" neans a financing party to which an electric

150 wutility or its successors or assignees nortgages, negoti ates,

151| hypothecates, pledges, or creates a security interest or lien on

152| all or any portion of its interest in or right to stormrecovery

153| property.
154 (j) "Storm neans a naned tropical stormor hurricane that

155| occurred during cal endar year 2004.

156 (k) "Stormrecovery activity" nmeans any activity or

157| activities by or on behalf of an electric utility in connection

158 with the restoration of service associated with el ectric power

159| outages affecting custoners of an electric utility as the result

160 of a stormor storns, including, but not limted to,

161 nobilization, staging, and construction, reconstruction,

162| replacenent, or repair of electric generation, transm ssion, or

163| distribution facilities.

164 (') "Stormrecovery bonds" neans bonds, debentures, notes,

165 certificates of participation, certificates of benefici al

166| interest, certificates of ownership, or other evidences of

167| indebtedness or ownership that are issued by an electric utility

168| or an assignee pursuant to a financing order, the proceeds of
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169| which are used directly or indirectly to recover, finance, or

170 refinance stormrecovery costs and financing costs and that are

171| secured by or payable from stormrecovery property.

172 (m "Stormrecovery charge" neans the anounts authori zed

173| by the conm ssion to recover, finance, or refinance storm

174| recovery costs and financing costs as provided for in a

175| financing order to be inposed on all custoner bills and

176| collected by an electric utility or its successors or assi ghees,

177| or a collection agent, in full through a charge that is separate

178 and apart fromthe electric utility's base rates, which charge

179| shall be paid by all custoners receiving transm ssion or

180| distribution service fromthe electric utility or its successors

181| or assignees under conm ssion-approved rate schedul es or under

182| special contracts, even if the custoner elects to purchase

183| electricity froman alternative electricity supplier following a

184| fundanental change in regulation of public utilities in this
185| state.

186 (n) "Stormrecovery costs" nmeans, at the option and

187| request of the electric utility, and as approved by the

188| conm ssion pursuant to sub-subparagraph (2)(b)1.b., costs

189 incurred or to be incurred by an electric utility in undertaking

190 a stormrecovery activity, which may include the anpunt

191| necessary to replenish the stormrecovery reserve to the |evel

192| that existed before the stormor stornms, or such other |evel as

193| the conmi ssion nmay authorize in a financing order.

194 (o) "Stormrecovery property" neans:

195 1. Al rights and interests of an electric utility or

196| successor or assignee of the electric utility under a financing
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197| order, including the right to inpose, bill, collect, and receive

198| stormrecovery charges authorized in the financing order and to

199| obtain periodic adjustnments to such charges as provided in the

200| financing order.

201 2. Al revenues, collections, clains, rights to paynents,

202| paynents, noney, or proceeds arising fromthe rights and

203| interests specified in subparagraph 1., regardl ess of whether

204| such revenues, collections, clains, rights to paynent, paynents,

205| noney, or proceeds are inposed, billed, received, collected, or

206| nmaintained together with or comm ngled with ot her revenues,

207| collections, rights to paynent, paynents, noney, or proceeds.

208 (p) "Stormrecovery reserve" neans an electric utility

209| stormreserve or such other simlar reserve established by | aw

210 or rule or pursuant to order of the conmm ssion.

211 (q) "Uniform Commercial Code" has the sane neani ng as that
212| provided in s. 671.101.

213 (2) FINANCI NG ORDERS. - -

214 (a) An electric utility may petition the comm ssion for a

215| financing order. For each petition, an electric utility shall:

216 1. Describe the stormrecovery activities that the

217| electric utility has undertaken or proposes to undertake and

218| describe the reasons for undertaking the activities.

219 2. Estimate the stormrecovery costs as identified and

220| requested by the electric utility.

221 3. Indicate whether the electric utility proposes to

222| finance all or a portion of the stormrecovery costs estinated

223| under subparagraph 2. with stormrecovery bonds. If the electric

224| wutility proposes to finance a portion of such costs, the
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225| electric utility shall identify that portion in the petition.

226 4. Estinmate the financing costs related to the storm

227| recovery bonds proposed under subparagraph 3.

228 5. Estinate the stormrecovery charges necessary to

229| recover the stormrecovery costs and financing costs estinated

230| in the petition and the period for recovery of such costs.

231 6. Estinmate any cost savings or denonstrate the avoi dance

232| or mtigation of significant rate i npacts to custoners resulting

233| fromfinancing stormrecovery costs with stormrecovery bonds as

234| opposed to the traditional nmethod of recovering such costs from

235| custoners and through alternative financing nethods available to

236| the electric utility.

237 7. File with the petition direct testinbny supporting the
238| petition.
239 (b)1. Proceedings on a petition submtted pursuant to

240| paragraph (a) shall begin with a petition by an electric utility

241| and shall be disposed of in accordance with the provisions of

242 chapter 120 and applicable rul es, except that the provisions of

243| this section, to the extent applicable, shall control

244 a. Wthin 7 days after the filing of a petition, the

245| conm ssion shall publish a case schedul e, which schedul e shal

246| place the matter before the conm ssion on an agenda that w ||

247 permt a commi ssion decision no |later than 120 days after the
248| date the petition is filed.
249 b. No later than 135 days after the date the petition is

250 filed, the conm ssion shall issue a financing order or an order

251| rejecting the petition. A party to the conm ssion proceedi ng may

252| petition the conm ssion for reconsideration of the financing
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253| order within 5 days after the date of its issuance. The

254| conm ssion shall issue a financing order authorizing financing

255| of reasonabl e and prudent storm recovery costs and financing

256 costs if the comm ssion finds that the i ssuance of the storm

257| recovery bonds and the inposition of stormrecovery charges

258| authorized by the order are reasonably expected to result in

259| lower overall costs or would avoid or mtigate nore significant

260| rate inpacts to custoners than would alternative net hods of

261| financing or recovering stormrecovery costs. Any determ nation

262| of whether stormrecovery costs are reasonabl e and prudent shal

263| be nade with reference to the general public interest in, and

264| the scope of effort required to provide, the safe and

265| expeditious restoration of electric service.

266 2. In a financing order issued to an electric utility, the

267 comm ssion shall

268 a. Except as provided in sub-subparagraph d. and in

269| subparagraph 4., specify the anpbunt of stormrecovery costs and

270| describe and estimte the anmpunt of financing costs that nay be

271| recovered through stormrecovery charges and the period over

272| which such costs may be recovered.

273 b. Determne that the proposed structuring, expected

274| pricing, and financing costs of the stormrecovery bonds are

275| reasonably expected to result in | ower overall costs or would

276| avoid or mtigate nore significant rate i npacts to custoners

277| than would alternative nmethods of financing or recovering storm

278| recovery costs.

279 c. Provide that, for the period specified pursuant to sub-

280| subparagraph a., the inposition and coll ection of stormrecovery
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281| charges authorized in the financing order shall be paid by al

282| custoners receiving transm ssion or distribution service from

283| the electric utility or its successors or assi gnees under

284| conm ssion-approved rate schedul es or under special contracts,

285| even in the event the custoner el ects to purchase electricity

286| froman alternative electric supplier followi ng a fundanenta

287| change in regulation of public utilities in the state.

288 d. Include a fornul a- based nechani sm for maki ng

289| expeditious periodic adjustnents in the stormrecovery charges

290| that custonmers are required to pay under the financing order and

291| making any adjustnents that are necessary to correct for any

292| overcollection or undercollection of the charges or to ot herw se

293| ensure the tinely paynent of stormrecovery bonds and fi nancing

294| costs and ot her required anpbunts and charges payable in

295 connection with the stormrecovery bonds.

296 e. Specify the stormrecovery property that is, or shal

297| be, created in favor of an electric utility or its successors or

298| assignees and that shall be used to pay or secure stormrecovery

299| bonds and financing costs.

300 f. Afford flexibility in establishing the terns and

301| conditions of the stormrecovery bonds, including, but not

302| limted to, repaynent schedules, interest rates, and other

303| financing costs.

304 g. Provide that stormrecovery charges shall be all ocated

305| to the custoner classes using the criteria set out in s.
306| 366.06(1), in the manner in which these costs or their

307| equivalent were allocated in the cost-of -service study approved

308| in connection with the electric utility's last rate case. |If the
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309| electric utility's last rate case was resol ved by a settl enent

310| agreenent, the cost-of-service nethodology filed by the electric

311| utility in that case shall be used.

312 h. Provide that, after the final terns of an i ssuance of

313| stormrecovery bonds have been established and prior to the

314| 1ssuance of stormrecovery bonds, the electric utility shal

315| deternmine the resulting initial stormrecovery charge in

316| accordance with the financing order and such initial storm

317| recovery charge shall be final and effective upon the issuance

318| of such stormrecovery bonds w thout further comm ssion action.

319 i. Include any other conditions that the comm ssion

320| considers appropriate and that are not otherw se inconsistent
321| with this section.

322 3. A financing order issued to an electric utility may

323| provide that the electric utility's stormrecovery property

324| created pursuant to sub-subparagraph 2.e. is conditioned upon,

325| and shall be sinmultaneous with, the sale or other transfer of

326| the stormrecovery property to an assi gnee and the pl edge of the

327| stormrecovery property to secure stormrecovery bonds.

328 4. |If the commi ssion issues a financing order, the

329| electric utility shall file with the conm ssion at | east

330| biannually a petition or a letter applying the formnul a- based

331| nechani sm pursuant to sub-subparagraph 2.d. and, based on

332| estinates of consunption for each rate class and ot her

333| mathematical factors, requesting admnistrative approval to nake

334| the adjustnents described in sub-subparagraph 2.d. The revi ew of

335 such a request shall be limted to determ ning whether there is

336| any mathenmtical error in the application of the fornul a-based
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337| nechanismrelating to the appropriate amount of any

338| overcollection or undercollection of stormrecovery charges and

339| the ampunt of an adjustnent. Such adjustnents shall ensure the

340| recovery of revenues sufficient to provide for the paynent of

341| principal, interest, acquisition, defeasance, financing costs,

342| or redenption prem um and ot her fees, costs, and charges in

343| respect of stormrecovery bonds approved under the financing

344| order. Wthin 60 days after receiving an electric utility's

345| request pursuant to this paragraph, the conm ssion shall either

346| approve the request or informthe electric utility of any

347 mat hematical errors in its calculation. If the conmm ssi on

348| infornms the utility of mathematical errors in its calculation

349| the utility nmay correct its error and refile its request. The

350| tinmefranmes previously described in this paragraph shall apply to

351 a refiled request.

352 5. Subsequent to the earlier of the transfer of storm

353| recovery property to an assignee and the issuance of storm

354| recovery bonds authorized thereby, a financing order shall be

355| irrevocable and, except as provided in subparagraph 4. and

356| paragraph (c), the comm ssion shall not anmend, nodify, or

357| termnate the financing order by any subsequent action or

358| reduce, inpair, postpone, terninate, or otherw se adjust storm

359| recovery charges approved in the financing order. After the

360| issuance of a financing order, the electric utility shall retain

361| sole discretion regardi ng whether to assign, sell, or otherw se

362| transfer stormrecovery property or to cause the stormrecovery

363| bonds to be issued, including the right to defer or postpone

364| such assignhnent, sale, transfer, or issuance.
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365 (c) At the request of an electric utility, the conm ssi on

366| nmy conmence a proceeding and i ssue a subsequent financing order

367| that provides for retiring and refundi ng stormrecovery bonds

368| issued pursuant to the original financing order if the

369| commission finds that the subsequent financing order satisfies

370 all of the criteria specified in paragraph (b). Effective on

371| retirenent of the refunded stormrecovery bonds and the issuance

372| of new stormrecovery bonds, the conm ssion shall adjust the

373| related stormrecovery charges accordingly.

374 (d) Wthin 10 days after the conmi ssion issues either an

375| order pursuant to paragraph (b) or a decision denying a request

376| for reconsideration or, if the request for reconsideration is

377| granted, within 10 days after the conm ssion issues its decision

378| on reconsideration, an adversely affected party nay petition for

379| judicial reviewin the Florida Suprene Court. The petition for

380| review shall be served upon the executive director of the

381| commi ssion either personally or by service at the office of the

382| commi ssion. Review on appeal shall be based solely on the record

383| before the comm ssion and briefs to the court and shall be

384| |imted to determ ning whether the order issued pursuant to

385| paragraph (b), or the order on reconsideration, conforns to the

386| constitution and laws of this state and the United States and i s

387 within the authority of the comm ssion under this section.

388| Inasnmuch as delay in the determ nation of the appeal of a

389| financing order will delay the issuance of stormrecovery bonds,

390| thereby dimnishing savings to custoners that m ght be achi eved

391| if such bonds were i ssued as contenplated by a financing order,

392| the Suprene Court shall proceed to hear and determ ne the action
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393| as expeditiously as practicable and give the action precedence

394| over other matters not accorded simlar precedence by | aw

395 (e)l1. A financing order shall remain in effect until the

396| stormrecovery bonds issued pursuant to the order have been paid

397| in full and the financing and other costs of such bonds have

398 been recovered in full.

399 2. A financing order issued to an electric utility shal

400| remmin in effect and unabated notw t hstandi ng the

401| reorgani zati on, bankruptcy, or other insolvency proceedi ngs of

402| the electric utility or its successors or assignees.
403 (3) EXCEPTIONS TO COW SSI ON JURI SDI CTI ON. - -
404 (a) If the comm ssion issues a financing order to an

405| electric utility pursuant to this section, the comm ssion nay

406 not, in exercising its powers and carrying out its duties

407| regarding any nmatter within its authority pursuant to this

408| chapter, consider the stormrecovery bonds i ssued pursuant to
409| the order to be the debt of the electric utility other than for

410| federal inconme tax purposes, the stormrecovery charges paid

411 under the order to be the revenue of the electric utility for

412| any purpose, or the stormrecovery costs or financing costs

413| specified in the order to be the costs of the electric utility,

414| nor nay the comm ssion determ ne any action taken by an el ectric

415| wutility that is consistent with the order to be unjust or

416| wunreasonabl e.

417 (b) The conmi ssion may not order or otherwi se directly or

418| indirectly require an electric utility to use stormrecovery

419| bonds to finance any project, addition, plant, facility,

420| extension, capital inprovenent, equipnent, or any other

Page 15 of 30

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0303 2005

421| expenditure, unless the electric utility has filed a petition

422| wunder paragraph (2)(a) to finance such expenditure using storm

423| recovery bonds. The conm ssion nmay not refuse to all ow an

424 electric utility to recover costs for stormrecovery activities

425| in an otherw se permssible fashion, or refuse or condition

426| authorization or approval pursuant to s. 366.04 of the issuance

427| and sale by an electric utility of securities or the assunption

428| by it of liabilities or obligations, solely because of the

429| potential availability of stormrecovery financing.
430 (4) ELECTRIC UTILITY DUTIES. - -

431 (a) The electric bills of an electric utility that has

432| obtained a financing order and issued stormrecovery bonds shal

433| explicitly reflect that a portion of the charges on such bill

434| represents stormrecovery charges approved in a financing order

435| issued to the electric utility and, if the stormrecovery

436| property has been transferred to an assignee, a statement to the

437| effect that the assignee is the owner of the rights to storm

438| recovery charges and that the electric utility or any other

439 entity, if applicable, is acting as a coll ection agent or

440| servicer for the assignee. The tariff applicable to custoners

441 shall indicate the stormrecovery charge and the ownershi p of

442| that charge. The conmi ssion shall deternmine whether to require

443 electric utilities to include such informati on or anbunts owed

4441 with respect to the stormrecovery property as a separate |ine

445 itemon individual electric bhills.

446 (b) The failure of an electric utility to conply with this

447| subsection shall not invalidate, inpair, or affect any financing

448| order, stormrecovery property, stormrecovery charge, or storm
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449| recovery bonds.
450 (5) STORM RECOVERY PROPERTY. - -

451 (a)l. Al stormrecovery property that is specified in a

452| financing order shall constitute an existing, present property

453| right or interest therein, notwi thstanding that the inposition

454 and collection of stormrecovery charges depends on the el ectric

455 wutility to which the order is issued performng its servicing

456| functions relating to the collection of stormrecovery charges

457| and on future electricity consunption. Such property shall exist

458| whether or not the revenues or proceeds arising fromthe

459 property have been billed, have accrued, or have been coll ected

460| and notw thstanding the fact that the value or anpbunt of the

461| property is dependent on the future provision of service to

462| custoners by the electric utility or its successors or

463| assi gnees.

464 2. Stormrecovery property specified in a financing order

465| shall continue to exist until the stormrecovery bonds issued

466| pursuant to the order are paid in full and all financing costs

467| and other costs of the bonds have been recovered in full.

468 3. Al or any portion of stormrecovery property specified

469| in a financing order issued to an electric utility may be

470| transferred, sold, conveyed, or assigned to a successor or

471| assignee, including an affiliate or affiliates of the electric

472 utility created for the limted purpose of acquiring, owning, or

473| adm nistering stormrecovery property or issuing stormrecovery

474 bonds under the financing order. Al or any portion of storm

475| recovery property may be pl edged to secure stormrecovery bonds

476| issued pursuant to the order, anpbunts payable to financing
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477| parties and to counterparties under any ancillary agreenents,

478| and other financing costs. Each such transfer, sale, conveyance,

479| assignnent, or pledge by an electric utility or affiliate of an

480( electric utility is considered to be a transaction in the

481| ordinary course of business.

482 4. If an electric utility defaults on any required paynent

483| of charges arising fromstormrecovery property specified in a

484| financing order, a court, upon application by an interested

485 party, and wiwthout limting any other renedi es available to the

486| applying party, shall order the sequestrati on and paynent of the

487| revenues arising fromthe stormrecovery property to the

488| financing parties. Any such order shall remain in full force and

489| effect notw thstandi ng any reorgani zati on, bankruptcy, or other

490| insolvency proceedings with respect to the electric utility or

491| its successors or assignees.

492 5. The interest of a transferee, purchaser, acquirer,

493| assignee, or pledgee in stormrecovery property specified in a

494| financing order issued to an electric utility, and in the

495| revenue and collections arising fromthat property, is not

496| subject to setoff, counterclaim surcharge, or defense by the

497| electric utility or any other person or in connection with the

498| reorgani zati on, bankruptcy, or other insolvency of the electric

499| wutility or any other entity.

500 6. Any successor to an electric utility, whether pursuant

501| to any reorganization, bankruptcy, or other insolvency

502| proceedi ng or whether pursuant to any nerger or acquisition,

503| sale, or other business conbination, or transfer by operation of

504| law, as a result of electric utility restructuring or otherw se,

Page 18 of 30

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0303 2005

505 shall performand satisfy all obligations of, and have the sane

506| rights under a financing order as, the electric utility under

507| the financing order in the sane nmanner and to the same extent as

508| the electric utility, including collecting and paying to the

509| person entitled to receive the revenues, coll ections, paynents,

510 or proceeds of the stormrecovery property.

511 (b)1. Except as specified in this section, the Uniform

512 Commerci al Code shall not apply to stormrecovery property or

513| any right, title, or interest of a utility or assignee described

514| in subparagraph (1)(0)1l., whether before or after the i ssuance

515 of the financing order. In addition, such right, title, or

516| interest pertaining to a financing order, including, but not

517 limted to, the associated stormrecovery property and any

518| revenues, collections, clains, rights to paynent, paynents,

519| noney, or proceeds of or arising fromstormrecovery charges

520| pursuant to such order, shall not be deened proceeds of any

521| right or interest other than in the financing order and the

522| stormrecovery property arising fromthe order

523 2. The creation, attachnent, granting, perfection, and

524| enforcenent of liens and security interests in stormrecovery

525| property to secure stormrecovery bonds is governed solely by

526| this section and not by the Uniform Commercial Code.

527 3. Awvalid, enforceable, and attached |ien and security

528| interest in stormrecovery property may be created only upon the
529| later of:

530 a. The issuance of a financing order;

531 b. The execution and delivery of a security agreenent with

532| a financing party in connection with the issuance of storm
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533| recovery bonds; or

534 C. The receipt of value for the stormrecovery bonds.
535
536 A valid, enforceable, and attached security interest shall be

537| perfected against third parties as of the date of filing of a

538| financing statenent in the Florida Secured Transaction Registry,

539| as such registry is defined in Article 9 of the Uniform

540 Commercial Code, in accordance with subparagraph 4., and shal

541| thereafter be a continuously perfected |ien; and such security

542| interest in the stormrecovery property and all proceeds of such

543| stormrecovery property, whether or not billed, accrued, or

544| coll ected, and whether or not deposited into a deposit account

545| and however evi denced, shall have priority in accordance with

546| subparagraph 8. and take precedence over any subsequent judicia

547| or other lien creditor. No continuation statenent need be fil ed

548| to nmintain such perfection

549 4. Financing statenents required to be filed pursuant to

550 this section shall be filed, maintai ned, and i ndexed in the sane

551| nanner and in the sane systemof records maintained for the

552| filing of financing statenents in the Florida Secured

553| Transaction Registry under Article 9 of the Uniform Conmerci al

554 Code. The filing of such a financing statenent shall be the only

555| nethod of perfecting a lien or security interest on storm

556| recovery property.

557 5. The priority of a lien and security interest perfected

558| under this paragraph is not inpaired by any |later nodification

559 of the financing order or stormrecovery property or by the

560 commingling of funds arising fromstormrecovery property with

Page 20 of 30

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0303 2005

561 other funds, and any other security interest that may apply to

562| those funds shall be termnated as to all funds transferred to a

563| segregated account for the benefit of an assignee or a financing

564| party or to an assignee or financing party directly.

565 6. If a default or term nation occurs under the terns of

566| the stormrecovery bonds, the financing parties or their

567| representatives may foreclose on or otherwi se enforce their lien

568| and security interest in any stormrecovery property as if they

569 were a secured party under Article 9 of the Uniform Comrerci al

570| Code; and a court may order that anpunts arising fromstorm

571| recovery property be transferred to a separate account for the

572| financing parties' benefit, to which their lien and security

573| interest shall apply. On application by or on behalf of the

574| financing parties to a circuit court of this state, such court

575| shall order the sequestrati on and paynent to the financing

576| parties of revenues arising fromthe stormrecovery property.

577 7. The interest of a pledgee of an interest or any rights

578| in any stormrecovery property is not perfected until filing as

579| provided in subparagraph 4.

580 8. The priority of the conflicting interests of pl edgees

581| in the sane interest or rights in any stormrecovery property is

582| determ ned as foll ows:

583 a. Conflicting perfected interests or rights of pl edgees

584| rank according to priority in tinme of perfection. Priority dates

585 fromthe tinme a filing covering the interest or right is made in

586| accordance with this paragraph.

587 b. A perfected interest or right of a pledgee has priority

588| over a conflicting unperfected interest or right of a pl edgee.
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589 c. A perfected interest or right of a pl edgee has priority

590 over a person who becones a lien creditor after the perfection

591| of such pledgee's interest or right.

592 (c) The sale, assignnment, or transfer of stormrecovery

593| property is governed by this paragraph. Al of the foll ow ng

594| apply to a sale, assignnment, or transfer under this paragraph:

595 1. The sale, conveyance, assignnent, or other transfer of

596| stormrecovery property by an electric utility to an assi gnee

597| that the parties have in the governi ng docunentati on expressly

598| stated to be a sale or other absolute transfer is an absol ute

599| transfer and true sale of, and not a pledge of or secured

600| transaction relating to, the transferor's right, title, and

601| interest in, to, and under the stormrecovery property, other

602| than for federal and state incone and franchi se tax purposes.

603| After such a transaction, the stormrecovery property i s not

604| subject to any clains of the transferor or the transferor's

605| creditors, other than creditors holding a prior security

606 interest in the stormrecovery property perfected under
607| paragraph (b).
608 2. The characterization of the sale, conveyance,

609| assignnent, or other transfer as a true sale or other absolute

610| transfer under subparagraph 1. and the correspondi ng

611| characterization of the transferee's property interest is not
612| affected by:
613 a. Conmingling of ampbunts arising with respect to the

614| stormrecovery property with other anounts.

615 b. The retention by the transferor of a partial or

616| residual interest, including an equity interest, in the storm
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617| recovery property, whether direct or indirect, or whether

618| subordi nate or otherw se.

619 c. Any recourse that the transferee may have agai nst the

620| transferor other than any such recourse created, contingent

621| upon, or otherw se occurring or resulting fromone or nore of

622| the transferor's custoners' inability to tinely pay all or a

623| portion of the stormrecovery charge

624 d. Any indemifications, obligations, or repurchase rights

625| made or provided by the transferor, other than i ndemity or

626| repurchase rights based solely upon a transferor's custoners

627| inability totinely pay all or a portion of the stormrecovery
628| charge.
629 e. The responsibility of the transferor to collect storm

630 recovery charges.

631 f. The treatnent of the sale, conveyance, assignnent, or

632| other transfer for tax, financial reporting, or other purposes.

633 g. Ganting or providing to holders of the stormrecovery

634| bonds a preferred right to the stormrecovery property or credit

635| enhancenent by the electric utility or its affiliates with

636| respect to the stormrecovery bonds.

637 3. Any right that an electric utility has in the storm

638| recovery property prior to its pledge, sale, or transfer or any

639| other right created under this section or created in the

640| financing order and assignable under this section or assignable

641| pursuant to a financing order shall be property in the formof a

642| contract right. Transfer of an interest in stormrecovery

643| property to an assignee is enforceable only upon the | ater of

644| the issuance of a financing order, the execution and delivery of
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645| transfer docunents to the assignee in connection with the

646| issuance of stormrecovery bonds, and the receipt of value. An

647| enforceable transfer of an interest in stormrecovery property

648| to an assignee shall be perfected against all third parties,

649| including subsequent judicial or other lien creditors, when a

650| notice of that transfer has been given by the filing of a

651| financing statenent in accordance with subparagraph 4. The

652| transfer shall be perfected against third parties as of the date
653| of filing.
654 4. Financing statenents required to be filed under this

655 section shall be maintained and i ndexed in the sane manner and

656| in the sane systemof records nmaintained for the filing of

657| financing statenents in the Florida Secured Transacti on Registry
658| under Article 9 of the Uniform Commercial Code. The filing of
659| such a financing statenent shall be the only nethod of

660| perfecting a transfer of stormrecovery property.

661 5. The priority of a transfer perfected under this section

662| is not inpaired by any later nodification of the financing order

663| or stormrecovery property or by the conm ngling of funds

664| arising fromstormrecovery property with other funds, and any

665| other security interest that may apply to those funds shall be

666| term nated when they are transferred to a segregated account for

667| the assignhee or a financing party. |If stormrecovery property

668| has been transferred to an assignee or financing party, any

669| proceeds of that property shall be held in trust for the

670| assignee or financing party.

671 6. The priority of the conflicting interests of assignees
672| in the sane interest or rights in any stormrecovery property is
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673 determ ned as foll ows:

674 a. Conflicting perfected interests or rights of assignees

675| rank according to priority in tine of perfection. Priority dates

676 fromthe tinme a filing covering the transfer is made in

677| accordance with subparagraph 4.

678 b. A perfected interest or right of an assi gnee has

679| priority over a conflicting unperfected interest or right of an

680| assignee.
681 c. A perfected interest or right of an assi gnee has

682| priority over a person who becones a lien creditor after the

683| perfection of such assignee's interest or right.
684 (6) DESCRIPTI ON OR | NDI CATI ON OF PROPERTY. - - The

685| description of stormrecovery property being transferred to an

686| assignee in any sal e agreenment, purchase agreenent, or other

687| transfer agreenent, granted or pledged to a pledgee in any

688| security agreenent, pledge agreenent, or other security

689| docunent, or indicated in any financing statenent is only

690| sufficient if such description or indication describes the

691| financing order that created the stormrecovery property and

692| states that such agreenent or financing statenent covers all or

693| part of such property described in such financing order. This

694| subsection applies to all purported transfers of, and al

695| purported grants or liens or security interests in, storm

696| recovery property, regardl ess of whether the related sale

697| agreenent, purchase agreenent, other transfer agreenent,

698| security agreenent, pledge agreenent, or other security docunent

699| was entered into, or any financing statenent was fil ed, before

700| or after the effective date of this section.
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701 (7) FINANCI NG STATEMENTS.--All financing statenents
702| referenced in this section shall be subject to Part 5 of Article

703 9 of the Uniform Commercial Code except the requirenent as to

704| continuation statenents shall not apply.
705 (8 CHOCE OF LAW--The | aw governing the validity,

706| enforceability, attachnent, perfection, priority, and exercise

707| of renedies with respect to the transfer of an interest or right

708 or the pledge or creation of a security interest in any storm

709| recovery property shall be the laws of this state, and

710| exclusively, the laws of this section
711 (9) STORM RECOVERY BONDS NOT PUBLI C DEBT. --The state or
712| its political subdivisions are not |iable on any stormrecovery

713| bonds, and the bonds are not a debt or a general obligation of

714| the state or any of its political subdivisions, agencies, or

715| instrunentalities. An issue of stormrecovery bonds does not,

716| directly or indirectly or contingently, obligate the state or

717| any agency, political subdivision, or instrunentality of the

718| state to levy any tax or make any appropriation for paynent of

719| the bonds, other than in their capacity as consumers of

720| electricity. This subsection shall in no way preclude bond

721| qguarantees or enhancenents pursuant to this section. Al bonds

722| shall contain on the face thereof a statenent to the foll ow ng

723| effect: "Neither the full faith and credit nor the taxing power

724 of the State of Florida is pledged to the paynent of the

725| principal of, or interest on, this bond."

726 (10) STORM RECOVERY BONDS AS LEGAL | NVESTMENTS W TH

727 RESPECT TO | NVESTORS THAT REQUI RE STATUTORY AUTHORI TY REGARDI NG
728| LEGAL | NVESTMENT. --The following entities nmay legally invest any
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729| sinking funds, noneys, or other funds bel onging to them or under

730 their control in stormrecovery bonds:

731 (a) The state, the investnent board, nunicipa

732| corporations, political subdivisions, public bodies, and public

733| officers except for nmenbers of the conm ssion.

734 (b) Banks and bankers, savings and | oan associ ati ons,

735| credit unions, trust conpanies, savings banks and institutions,

736| 1investnent conpani es, insurance conpani es, insurance

737| associations, and other persons carrying on a banking or

738| insurance business.

739 (c) Personal representatives, guardi ans, trustees, and

740 other fiduciaries.

741 (d) Al other persons whatsoever who are now or nay

742| hereafter be authorized to invest in bonds or other obligations

743 of a simlar nature.
744 (11) STATE PLEDGE. - -

745 (a) For purposes of this subsection, the term "bondhol der"

746| neans a person who holds a stormrecovery bond.

747 (b) The state pledges to and agrees wi th bondhol ders, the

748| owners of the stormrecovery property, and ot her financing

749| parties that the state will not:

750 1. Alter the provisions of this section which nake the

751| stormrecovery charges i nposed by a financing order irrevocabl e,

752| binding, and nonbypassabl e char ges

753 2. Take or permt any action that inpairs or would inpair

754| the value of stormrecovery property; or

755 3. Except as allowed under this section, reduce, alter, or
756| inpair stormrecovery charges that are to be inposed, coll ected,
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757 and remtted for the benefit of the bondhol ders and ot her
758| financing parties until any and all principal, interest,

759| premium financing costs and ot her fees, expenses, or charges

760| incurred, and any contracts to be perforned, in connection with

761| the related stormrecovery bonds have been paid and perforned in
762 full.

763
764 Nothing in this paragraph shall preclude |imtation or

765| alteration if full conpensation is nade by law for the ful

766| protection of the stormrecovery charges coll ected pursuant to a

767| financing order and of the holders of stormrecovery bonds and

768| any assignee or financing party entering into a contract with
769 the electric utility.
770 (c) Any person or entity that issues stormrecovery bonds

771 may include the pledge specified in paragraph (b) in the bonds

772| and rel at ed docunentati on.
773 (12) TAX EXEMPTI ON. - - Revenues coll ected pursuant to a

774 financing order and transactions involving the transfer and

775 ownership of stormrecovery property and the receipt of storm

776| recovery charges by an electric utility, or its successors,

777| assignees, or financing parties, shall not be deened to be

778| incone for purposes of chapter 220 or any local incone taxes,

779| and shall be exenpt fromstate and | ocal sal es, franchi se, gross

780| receipts, and other taxes or simlar charges.
781 (13) NOT AN ELECTRIC UTILITY.--An assignee or financing

782| party shall not be considered an electric utility or person

783| providing electric service by virtue of engaging in the

784| transactions described in this section.
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785 (14) CONFLICTS.--1n the event of conflict between this
786| section and any other |law regarding the attachnent, assignnent,

787| or perfection, or the effect of perfection, or priority of,

788| assignnent or transfer of, or security interest in storm

789| recovery property, this section shall govern to the extent of
790 the conflict.
791 (15) EFFECT OF I NVALIDI TY ON ACTI ONS. -- Effective on the

792| date that stormrecovery bonds are first issued under this

793| section, if any provision of this sectionis held to be invalid

794| or is invalidated, superseded, replaced, repeal ed, or expires

795| for any reason, that occurrence shall not affect the validity of

796| any action allowed under this section that is taken by an

797| electric utility, an assignee, a financing party, a collection

798| agent, or a party to an ancillary agreenent; and any such action

799| shall remain in full force and effect with respect to all storm

800| recovery bonds issued or authorized in a financing order to be

801| issued under this section prior to the date that such provision

802| is held to be invalid or is invalidated, superseded, replaced,

803| or repealed, or that expires for any reason.
804 (16) AUTHORITY.--Conmi ssion authority to issue financing

805| orders pursuant to this section shall apply only to petitions

806| filed pursuant to paragraph (2)(a) within 12 nonths after the

807| effective date of this section. The expiration of the authority

808| shall have no effect upon financing orders adopted by the

809 commission pursuant to this section; any stormrecovery property

810| arising therefrom any charges authorized to be | evied

811| thereunder; any rights, interests, and obligations of the

812| electric utility, an assignhee, or a financing party, hol ders of
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813| stormrecovery bonds, or parties to ancillary agreenents

814| pursuant to the financing order; or the authority of the

815| commission to nonitor, supervise, or take further action with

816| respect to the order in accordance with the terns of this

817| section and of the order.
818 (17) EXPIRATION. --This section shall expire on January 1
819| of the second year follow ng paynent in full of all storm

820| recovery bonds issued pursuant to this section and all rel ated

821| financing costs as noticed by the comm ssion to the Joint

822| Administrative Procedures Comrittee of the Legislature with a

823| copy of such notice published in the Florida Adnm nistrative

824 Weekly, but shall continue to apply to any causes of action

825| tinmely made arising fromor relating to matters addressed in
826| this section.
827 Section 2. Paragraphs (m and (n) of subsection (4) of

828| section 679.1091, Florida Statutes, are amended, and new

829| paragraph (o) is added to said subsection, to read:

830 679. 1091 Scope.--
831 (4) This chapter does not apply to:
832 (m An assignment of a deposit account, other than a

833| nonnegotiable certificate of deposit, in a consumer transaction,
834| but ss. 679.3151 and 679. 322 apply with respect to proceeds and

835| priorities in proceeds; e+

836 (n) Any transfer by a governnment or governnental unit; or
837 (o) A transfer or pledge of, or creation of a security
838| interest in, any interest or right or portion of any interest or

839| right in any stormrecovery property as defined in s. 366. 8260.

840 Section 3. This act shall take effect upon becom ng a | aw.
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