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A bill to be entitled
An act relating to workers' conpensation for first
responders; amending s. 440.02, F.S.; revising and
providing definitions; anmending s. 440.09, F.S.; revising
provisions relating to conpensation for occupationa
di seases and repetitive exposure to provide an exception
for first responders; anending s. 440.091, F.S.; providing
that certain conditions relating to small pox vacci nations
are an injury by accident arising out of the enpl oynent
for purposes of ch. 440, F. S.; amending s. 440.093, F.S.;
providing conditions for conpensation for first responders
for cases involving nental or nervous injuries; providing
addi tional conditions for paynent of indemity benefits
under ch. 440, F.S.; providing an exception with regard to
determ nati on of nental and nervous injuries; anmending s.
440. 15, F.S.; providing an additional exception with
regard to conpensation for permanent total disability;
anendi ng s. 440.151, F.S.; providing an exception with
regard to conpensation for occupational diseases; anending
S. 440.34, F.S.; providing factors to be considered by a
j udge of conpensation clains in awarding attorney's fees
and costs in cases involving first responders; providing

an effective date.

Be It Enacted by the Legislature of the State of Florida:
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27 Section 1. Subsection (1) of section 440.02, Florida

28| Statutes, is anended, and subsection (42) is added to said

29| section, to read:

30 440.02 Definitions.--Wen used in this chapter, unless the
31| context clearly requires otherwi se, the follow ng terns shal

32| have the follow ng neani ngs:

33 (1) "Accident" means only an unexpected or unusual event
34| or result that happens suddenly. Disability or death due to the
35| accidental acceleration or aggravation of a venereal disease or
36| of a disease due to the habitual use of alcohol or controlled
37| substances or narcotic drugs, or a disease that manifests itself
38| in the fear of or dislike for an individual because of the

39| individual's race, color, religion, sex, national origin, age,
40| or handicap is not an injury by accident arising out of the

41| enploynent. Subject to s. 440.15(5), if a preexisting disease or
42| anonaly is accel erated or aggravated by an accident arising out
43| of and in the course of enploynent, only acceleration of death
44| or acceleration or aggravation of the preexisting condition

45| reasonably attributable to the accident is conpensable, with

46| respect to any conpensation ot herw se payabl e under this

47| chapter. Except for cases involving a first responder, an injury

48| or disease caused by exposure to a toxic substance, including,
49| but not limted to, fungus or nold, is not an injury by accident
50| arising out of the enploynent unless there is clear and

51| convincing evidence establishing that exposure to the specific
52| substance involved, at the |levels to which the enpl oyee was

53| exposed, can cause the injury or disease sustained by the

54| enpl oyee.
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55 (42) "First responder” neans a | aw enforcenent officer as
56| defined ins. 943.10, a firefighter as defined in s. 633.30, and

57| an energency nedical technician or a paranedic as defined in s.

58| 401.23 enployed by state or |ocal governnment. A vol unteer

59| firefighter engaged by state or |ocal governnent is also

60| considered a first responder for purposes of this chapter.

61 Section 2. Subsection (1) of section 440.09, Florida

62| Statutes, is anmended to read:

63 440. 09 Coverage. - -

64 (1) The enployer must pay conpensation or furnish benefits

65| required by this chapter if the enpl oyee suffers an acci dental
66| conpensable injury or death arising out of work perforned in the
67| course and the scope of enploynment. The injury, its occupationa
68| cause, and any resulting manifestations or disability nust be
69| established to a reasonabl e degree of nedical certainty, based
70| on objective relevant nedical findings, and the accidental

71| conpensable injury nust be the mgjor contributing cause of any
72| resulting injuries. For purposes of this section, "ngjor

73| contributing cause" nmeans the cause which is nore than 50

74| percent responsible for the injury as conpared to all other

75| causes conbined for which treatnment or benefits are sought.

76| Except for cases involving a first responder, in cases involving

77| occupational disease or repetitive exposure, both causation and
78| sufficient exposure to support causation nust be proven by cl ear
79| and convincing evidence. Pain or other subjective conplaints

80| alone, in the absence of objective relevant nedical findings,

81| are not conpensable. For purposes of this section, "objective

82| relevant nedical findings" are those objective findings that
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83| correlate to the subjective conplaints of the injured enpl oyee
84| and are confirnmed by physical exam nation findings or diagnhostic
85| testing. Establishnent of the causal relationship between a

86| conpensable accident and injuries for conditions that are not

87| readily observable nust be by nedical evidence only, as

88| denonstrated by physical exam nation findings or diagnostic

89| testing. Major contributing cause nust be denonstrated by

90| nmedical evidence only.

91 (a) This chapter does not require any conpensation or

92| benefits for any subsequent injury the enployee suffers as a

93| result of an original injury arising out of and in the course of
94| enploynent unless the original injury is the major contributing
95| cause of the subsequent injury. Mjor contributing cause nust be
96| denonstrated by medi cal evidence only.

97 (b) If an injury arising out of and in the course of

98| enpl oynent conbines with a preexisting disease or condition to
99| cause or prolong disability or need for treatnent, the enployer
100| nust pay conpensation or benefits required by this chapter only
101| to the extent that the injury arising out of and in the course
102| of enploynment is and remains nore than 50 percent responsible
103| for the injury as conpared to all other causes conbi ned and

104| thereafter remains the major contributing cause of the

105| disability or need for treatnment. Major contributing cause nust
106| be denonstrated by nedical evidence only.

107 (c) Death resulting froman operation by a surgeon

108| furnished by the enployer for the cure of hernia as required in
109| s. 440.15(6) [F.S. 1981] shall for the purpose of this chapter

110| be considered to be a death resulting fromthe accident causing
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111| the hernia.

112 (d) If an accident happens while the enpl oyee is enpl oyed
113| elsewhere than in this state, which would entitle the enpl oyee
114| or his or her dependents to conpensation if it had happened in
115| this state, the enployee or his or her dependents are entitled
116| to conpensation if the contract of enploynent was nade in this
117| state, or the enploynent was principally localized in this

118| state. However, if an enployee receives conpensati on or damages
119| wunder the laws of any other state, the total conpensation for
120( the injury may not be greater than is provided in this chapter.
121 Section 3. Subsection (4) is added to section 440. 091,
122| Florida Statutes, to read:

123 440.091 Law enforcenent officer, firefighter, energency
124| nedical technician, or paramedic; when acting within the course
125| of enploynent. --

126 (4) Any adverse result or conplication related to a

127| small pox vaccination of a first responder shall be deened to be

128 an injury by accident arising out of work perfornmed in the

129 course and the scope of enpl oynent.

130 Section 4. Subsections (1) and (2) of section 440. 093,
131| Florida Statutes, are amended to read:

132 440.093 Mental and nervous injuries. --

133 (1) A nmental or nervous injury due to stress, fright, or

134| excitenment only is not an injury by accident arising out of the
135| enploynent. Except for cases involving a first responder,

136| nothing in this section shall be construed to allow for the
137| paynent of benefits under this chapter for nental or nervous

138| injuries wthout an acconpanyi ng physical injury requiring
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139 nedical treatnment. A physical injury resulting fromnmnental or
140| nervous injuries unacconpani ed by physical trauma requiring
141| nedical treatnent shall not be conpensabl e under this chapter,

142| wunless the physical injury is to a first responder. For cases

143| involving a first responder, paynent of nedical benefits under

144 this chapter for nental or nervous injuries shall be made even

145 if the first responder's nental or nervous injury is

146| wunacconpani ed by a physical injury. However, for cases invol ving

147| a first responder, paynent of indemmity benefits under this

148| chapter for nmental and nervous injuries shall not be made unl ess

149| a physical injury acconpani es the nental or nervous injury.

150 (2) Except for cases involving a first responder, nenta

151| or nervous injuries occurring as a manifestation of an injury
152| conpensabl e under this chapter shall be denonstrated by clear
153| and convi nci ng nedi cal evidence by a |licensed psychiatri st

154| neeting criteria established in the nost recent edition of the
155| diagnostic and statistical manual of nental disorders published
156| by the American Psychiatric Association. The conpensabl e

157| physical injury nust be and remain the major contributing cause
158| of the nental or nervous condition and the conpensabl e physica
159| injury as determ ned by reasonable nedical certainty nmust be at
160| | east 50 percent responsible for the nental or nervous condition
161| as conpared to all other contributing causes conbi ned.

162| Conpensation is not payable for the nental, psychol ogical, or
163| enotional injury arising out of depression from being out of
164| work or |osing enploynent opportunities, resulting froma

165| preexisting nmental, psychol ogical, or enotional condition or due
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166 to pain or other subjective conplaints that cannot be

167| substantiated by objective, relevant nedical findings.

168 Section 5. Paragraph (f) of subsection (1) of section
169| 440.15, Florida Statutes, is anended to read:
170 440. 15 Conpensation for disability.--Conpensation for

171| disability shall be paid to the enpl oyee, subject to the limts
172| provided in s. 440.12(2), as follows:

173 (1) PERVANENT TOTAL DI SABILITY. - -

174 (f)1. If permanent total disability results frominjuries
175| that occurred subsequent to June 30, 1955, and for which the
176| liability of the enployer for conpensation has not been

177| discharged under s. 440.20(11), the injured enpl oyee shal

178| receive additional weekly conpensation benefits equal to 3

179| percent of her or his weekly conpensation rate, as established
180 pursuant to the law in effect on the date of her or his injury,
181| nultiplied by the nunber of cal endar years since the date of
182| injury. The weekly conpensation payable and the additional

183| benefits payabl e under this paragraph, when conbi ned, may not
184| exceed the maxi num weekly conpensation rate in effect at the
185| tine of paynent as determ ned pursuant to s. 440.12(2). These
186| supplenental paynments shall not be paid or payable after the
187| enployee attains age 62, regardl ess of whether the enpl oyee has
188| applied for or is eligible to apply for social security benefits
189| wunder 42 U S.C. s. 402 or s. 423, unless the enployee is not
190| eligible for social security benefits under 42 U.S.C. s. 402 or
191| s. 423 either because the enpl oyee's conpensable injury has

192| prevented the enployee fromworking sufficient quarters to be

193| eligible for such benefits or, in cases involving a first
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194| responder, the enpl oyer does not participate in the social

195| security program These suppl enental benefits shall be paid by

196| the department out of the Wbrkers' Conpensation Admi nistration
197 Trust Fund when the injury occurred subsequent to June 30, 1955,
198| and before July 1, 1984. These suppl enental benefits shall be
199| paid by the enployer when the injury occurred on or after July
200| 1, 1984. Supplenental benefits are not payable for any period
201| prior to Cctober 1, 1974.

202 2.a. The departnent shall provide by rule for the periodic
203| reporting to the departnent of all earnings of any nature and
204| social security inconme by the injured enployee entitled to or
205| claimng additional conpensation under subparagraph 1. Neither
206| the departnment nor the enployer or carrier shall nake any

207| paynent of those additional benefits provided by subparagraph 1.
208| for any period during which the enployee willfully fails or

209| refuses to report upon request by the departnment in the manner
210| prescribed by such rul es.

211 b. The departnent shall provide by rule for the periodic
212| reporting to the enployer or carrier of all earnings of any

213| nature and social security incone by the injured enpl oyee

214| entitled to or claimng benefits for pernanent total disability.
215| The enployer or carrier is not required to make any paynent of
216| benefits for permanent total disability for any period during
217| which the enployee willfully fails or refuses to report upon
218| request by the enployer or carrier in the manner prescribed by
219| such rules or if any enployee who is receiving permanent total
220| disability benefits refuses to apply for or cooperate with the

221| enployer or carrier in applying for social security benefits.
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222 3. Wien an injured enployee receives a full or partial
223| | unp-sum advance of the enployee's permanent total disability
224| conpensation benefits, the enpl oyee's benefits under this

225| paragraph shall be conputed on the enpl oyee's weekly

226| conpensation rate as reduced by the | unp-sum advance.

227 Section 6. Paragraph (a) of subsection (1) and subsection
228| (2) of section 440.151, Florida Statutes, are anmended to read:
229 440. 151 Cccupational di seases.--

230 (1)(a) Were the enployer and enpl oyee are subject to the

231| provisions of the Wrkers' Conpensation Law, the disabl enent or
232| death of an enployee resulting froman occupational disease as
233| hereinafter defined shall be treated as the happening of an

234| injury by accident, notw thstandi ng any other provisions of this
235| chapter, and the enployee or, in case of death, the enployee's
236| dependents shall be entitled to conpensation as provided by this
237| chapter, except as hereinafter otherw se provided; and the

238| practice and procedure prescribed by this chapter shall apply to
239| all proceedings under this section, except as hereinafter

240| otherw se provided. Provided, however, that in no case shall an
241| enployer be liable for conpensation under the provisions of this
242| section unless such di sease has resulted fromthe nature of the
243| enploynment in which the enpl oyee was engaged under such enpl oyer
244| and- was actually contracted while so engaged; and the nature of
245| the enploynent was the major contributing cause of the disease.
246| WMajor contributing cause nmust be shown by nedi cal evidence only,
247| as denonstrated by physical exam nation findings and di agnostic
248| testing. "Nature of the enploynent” nmeans that in the occupation
249| in which the enployee was so engaged there is attached a
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250| particular hazard of such disease that distinguishes it fromthe
251| wusual run of occupations, or the incidence of such disease is
252| substantially higher in the occupation in which the enpl oyee was
253| so engaged than in the usual run of occupations. In clains for
254| death under s. 440.16, death nust occur within 350 weeks after

255| | ast exposure. Except for cases involving a first responder,

256| both causation and sufficient exposure to a specific harnfu

257| substance shown to be present in the workplace to support

258| causation shall be proven by clear and convinci ng evi dence.

259 (2) Wienever used in this section the term"occupational
260| disease" shall be construed to nean only a di sease which is due
261| to causes and conditions which are characteristic of and

262| peculiar to a particular trade, occupation, process, or

263| enploynent, and to exclude all ordinary diseases of life to

264| which the general public is exposed, unless the incidence of the
265| disease is substantially higher in the particular trade,

266| occupation, process, or enploynent than for the general public.

267| Except for cases involving a first responder, "occupational

268| disease" neans only a disease for which there are

269| epidem ol ogi cal studies show ng that exposure to the specific
270| substance involved, at the levels to which the enpl oyee was
271| exposed, may cause the precise di sease sustained by the

272| enpl oyee.

273 Section 7. Subsections (1) and (7) of section 440. 34,
274| Florida Statutes, are anended to read:

275 440.34 Attorney's fees; costs.--

276 (1) A fee, gratuity, or other consideration may not be

277| paid for a claimant in connection with any proceedi ngs ari sing
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278| wunder this chapter, unless approved as reasonabl e by the judge
279| of conpensation clainms or court having jurisdiction over such
280| proceedings. Any attorney's fee approved by a judge of

281| conpensation clains for benefits secured on behalf of a clai mant
282 nmust equal to 20 percent of the first $5,000 of the amount of
283| the benefits secured, 15 percent of the next $5,000 of the

284| anmount of the benefits secured, 10 percent of the remaining

285| amount of the benefits secured to be provided during the first
286| 10 years after the date the claimis filed, and 5 percent of the
287| benefits secured after 10 years. The judge of conpensation

288| clains shall not approve a conpensation order, a joint

289| stipulation for lunp-sumsettlenent, a stipulation or agreenent
290| between a claimant and his or her attorney, or any other

291| agreenent related to benefits under this chapter that provides
292| for an attorney's fee in excess of the anmount permitted by this
293| section. The judge of conpensation clains is not required to
294| approve any retainer agreenent between the claimant and his or
295| her attorney. The retainer agreenent as to fees and costs may
296| not be for conpensation in excess of the anpunt all owed under
297| this section. However, for cases involving a first responder

298| with an all eged exposure to toxic substances or occupati onal

299| disease claim the judge of conpensation clains shall consider

300| the following factors in each case and nay increase or decrease

301 the attorney's fee if, in his or her judgnment, the circunstances

302| of the particular case warrant such acti on:

303 (a) The tinme and | abor required, the novelty and

304| difficulty of the gquestions involved, and the skill required to

305| performthe | egal service properly.
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306 (b) The fee customarily charged in the locality for

307| simlar |egal services.

308 (c) The anpunt involved in the controversy and the

309| benefits payable to the clai nant.

310 (d) The tine limtations inposed by the clainmant or the

311 ci rcunst ances.

312 (e) The experience, reputation, and ability of the

313| attorney or attorneys perform ng services.

314 (f) The contingency or certainty of a fee.

315 (7) Except for cases involving a first responder with an

316| all eged exposure to toxic substances or occupational disease

317| claim if an attorney's fee is owed under paragraph (3)(a), the
318| judge of conpensation clains may approve an alternative

319| attorney's fee not to exceed $1,500 only once per accident,

320| based on a maxi mum hourly rate of $150 per hour, if the judge of
321| conpensation clainms expressly finds that the attorney's fee

322| anount provided for in subsection (1), based on benefits

323| secured, fails to fairly conpensate the attorney for disputed
324| nedical -only clains as provided in paragraph (3)(a) and the

325| circunstances of the particular case warrant such action.

326 Section 8. This act shall take effect upon beconm ng a | aw
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