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HB 0509 2005

1 A bill to be entitled

2 An act relating to pronpt paynent for construction

3 services; anmending s. 218.70, F.S.; providing a popul ar

4 name; anmending s. 218.72, F.S.; redefining terns used in

5 pt. VIl of ch. 218, F.S.; anending s. 218.735, F.S.;

6 revising provisions relating to tinely paynent for

7 purchases of construction services; revising deadlines for

8 paynent; providing procedures for project closeout and

9 paynent of retainage; providing requirenents for |oca

10 governnent construction retainage; providing exceptions;
11 creating s. 255.0705, F.S.; providing a popul ar nane;

12 amending s. 255.071, F.S.; revising deadlines for the

13 paynent of subcontractors, sub-subcontractors,

14 mat eri al mren, and suppliers on construction contracts for
15 public projects; creating ss. 255.072, 255.073, 255.074,
16 255. 075, 255.076, 255.077, and 255.078, F.S.; providing
17 definitions; providing for tinely paynment for purchases of
18 construction services by a public entity; providing
19 procedures for cal cul ating paynent due dates; authorizing
20 the collection of interest under certain circunstances;
21 providing for an award of court costs and attorney's fees;
22 provi ding for project closeout and paynent of retainage;
23 provi di ng exceptions; anending s. 255.05, F.S.; providing
24 requi renents for certain notices of nonpaynent served by a
25 claimant who is not in privity wwth the contractor;
26 providing limtations on a claimant's institution of
27 certain actions against a contractor or surety; amending
28 s. 95.11, F.S., to conforma cross reference; providing
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29 that specified sections of the act do not apply to certain
30 pendi ng contracts and projects; providing an effective
31 dat e.

32
33| Be It Enacted by the Legislature of the State of Florida:
34

35 Section 1. Section 218.70, Florida Statutes, is anended to
36| read:

37 218.70 Popul ar nane She+t—title.--This part may be cited
38| as the "Local Governnent Flerida Pronpt Paynent Act.”

39 Section 2. Subsections (2), (6), and (7) of section

40| 218.72, Florida Statutes, are anended, and subsection (10) is
41| added to said section, to read:

42 218.72 Definitions.--As used in this part:

43 (2) "Local governmental entity" neans a county or

44| runici pal government, school board, school district, authority,
45| special taxing district, other political subdivision, or any

46| office, board, bureau, comm ssion, departnent, branch, division,
47| or institution thereof er—any project—supportedby county or

48| wmunicipal—funds

49 (6) "Vendor" neans any person who sells goods or services,
50| sells or |eases personal property, or |eases real property

51| directly to a |l ocal governnental entity. The term includes any

52| person who provides waste-hauling services to residents or

53| businesses |located within the boundaries of a | ocal governnent

54| pursuant to a contract or |ocal ordinance.

55 (7) "Construction services" neans all |abor, services, and

56| materials provided in connection with the construction,
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57| alteration, repair, denolition, reconstruction, or any other
58| inprovenents to real property thatreguire—atcenseunder—parts
59| l—andll—of chapter489.

60 (10) "Contractor" or "provider of construction services"

61| neans any person who contracts directly with a | oca

62| governnmental entity to provide construction services.
63 Section 3. Subsection (6) of section 218.735, Florida

64| Statutes, is anended, present subsection (7) of said section is

65| redesignated as subsection (9), and new subsections (7) and (8)
66| are added to said section, to read:

67 218.735 Tinely paynent for purchases of construction

68| services. --

69 (6) Wen a contractor receives paynent froma | oca

70| governnental entity for |abor, services, or materials furnished
71| by subcontractors and suppliers hired by the contractor, the

72| contractor shall remt payment due to those subcontractors and
73| suppliers within 10 35 days after the contractor's receipt of

74| paynent. When a subcontractor receives paynent froma contractor
75| for labor, services, or materials furnished by subcontractors

76| and suppliers hired by the subcontractor, the subcontractor

77| shall remt paynent due to those subcontractors and suppliers

78| within 7 35 days after the subcontractor's receipt of paynent.

79| Nothing herein shall prohibit a contractor or subcontractor from
80| disputing, pursuant to the terns of the relevant contract, all

81| or any portion of a paynent alleged to be due to another party-—
82
83

84| contractor or subcontractor notifies the party whose paynent is
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85| disputed, in witing, of the anount in dispute and the actions
86| required to cure the dispute. The contractor or subcontractor
87| must pay all undisputed amobunts due within the tine limts

88| inposed by this section.

89 (7)(a) Each contract for construction services between a

90| local governnental entity and a contractor nust provide for the

91| developnent of a list of itens required to render conpl ete,

92| satisfactory, and acceptable the construction services purchased

93| by the local governnental entity. The contract nust specify the

94| process for the devel opnent of the |ist, including

95| responsibilities of the |ocal governnental entity and the

96| contractor in developing and reviewing the |ist and a reasonabl e

97| tinme for developing the list, as foll ows:

98 1. For construction projects having an estimted cost of

99| less than $10 million, within 30 cal endar days after reaching

100| substantial conpletion of the construction services purchased as

101| defined in the contract, or, if not defined in the contract,

102| wupon reachi ng beneficial occupancy or use; or

103 2. For construction projects having an estinated cost of

104 $10 million or nore, within 30 cal endar days, unless otherw se

105 extended by contract not to exceed 60 cal endar days, after

106| reaching substantial conpletion of the construction services

107| purchased as defined in the contract, or, if not defined in the

108| contract, upon reaching beneficial occupancy or use.

109 (b) If the contract between the |ocal governnental entity

110 and the contractor relates to the purchase of construction

111| services on nore than one building or structure, or involves a

112 nmultiphased project, the contract nust provide for the
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113| developnent of a list of itens required to render conpl ete,

114| satisfactory, and acceptable all the construction services

115 purchased pursuant to the contract for each buil ding, structure,

116| or phase of the project within the tine limtations provided in

117| paragraph (a).

118 (c) The failure to include any corrective work or pendi ng

119| itens not yet conpleted on the |ist devel oped pursuant to this

120| subsection does not alter the responsibility of the contractor

121| to conplete all the construction services purchased pursuant to
122| the contract.

123 (d) Upon conpletion of all items on the list, the

124| contractor nay submt a paynent request for all renaining

125 retainage withheld by the | ocal governnmental entity pursuant to

126| this section. If a good-faith dispute exists as to whether one

127 or nore itens identified on the |list have been conpl eted

128| pursuant to the contract, the |local governnental entity nay

129| continue to withhold an ambunt not to exceed 150 percent of the

130 total costs to conplete such itens.

131 (e) Al itens that require correction under the contract

132| and that are identified after the preparati on and delivery of

133| the list renain the obligation of the contractor as defined by
134| the contract.

135 (f) Warranty itens nay not affect the final paynent of

136| retainage as provided in this section or as provided in the

137| contract between the contractor and its subcontractors and

138| suppliers.

139 (g) Retainage nmay not be held by a | ocal governnental

140 entity or a contractor to secure paynent of insurance prem uns
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141| under a consolidated i nsurance programor series of insurance

142| policies issued to a | ocal governnental entity or a contractor

143| for a project or group of projects, and the final paynment of

144| retainage as provided in this section may not be del ayed pendi ng

145 a final audit by the |ocal governnmental entity's or contractor's

146| insurance provider.

147 (h) If alocal governnental entity fails to conply with

148| its responsibilities to develop the |list required under

149| paragraph (a) or paragraph (b), as defined in the contract,

150 within the tinme limtations provided in paragraph (a), the

151| contractor may submt a paynent request for all renmaining

152| retainage withheld by the | ocal governnental entity pursuant to

153 this section. The | ocal governnental entity need not pay or

154| process any paynent request for retainage if the contractor has,

155| in whole or in part, failed to cooperate with the | ocal

156 governnental entity in the devel opnent of the |list or failed to

157 performits contractual responsibilities, if any, with regard to

158 the devel opnent of the list or if paragraph (8)(f) applies.

159 (8)(a) Wth regard to any contract for construction

160| services, a local governnental entity may wi thhold from each

161| progress paynent nade to the contractor an anobunt not exceedi ng

162 10 percent of the paynent as retainage to ensure the

163| satisfactory conpletion of the construction services purchased

164| pursuant to the contract until 50-percent conpletion of such

165| services.
166 (b) After 50-percent conpletion of the construction

167| services purchased pursuant to the contract, the | oca

168 governnmental entity nust reduce to 5 percent the anmpunt of
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169| retainage withheld fromeach subsequent progress paynent nade to

170 the contractor. For purposes of this subsection, the term "50-

171| percent conpletion"” has the neaning set forth in the contract

172| between the |local governnental entity and the contractor or, if

173| not defined in the contract, the point at which the | ocal

174| governnental entity has expended 50 percent of the total cost of

175 the construction services purchased as identified in the

176 contract together with all costs associated with existing change

177 orders and other additions or nodifications to the construction

178| services provided for in the contract. However, notwi thstanding

179| this subsection, a nunicipality having a popul ati on of 25,000 or

180 fewer, or a county having a popul ati on of 100,000 or fewer, may

181 withhold retainage in an anbunt not exceeding 10 percent of each

182| progress paynent made to the contractor until final conpl etion

183| and acceptance of the project by the |ocal governmental entity.

184 (c) After 50-percent conpletion of the construction

185| services purchased pursuant to the contract, the contractor may

186 elect to withhold retainage from paynents to its subcontractors

187| at a rate higher than 5 percent. The specific anmunt to be

188 withheld nust be deternm ned on a case-by-case basis and nust be

189| based on the contractor's assessnent of the subcontractor's past

190| performance, the likelihood that such performance will continue,

191 and the contractor's ability to rely on other safeguards. The

192 contractor shall notify the subcontractor, in witing, of its

193| deternmnation to withhold nore than 5 percent of the progress

194| paynent and the reasons for naking that deternination, and the

195 contractor nay not request the rel ease of such retained funds

196 fromthe |local governnental entity.
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197 (d) After 50-percent conpletion of the construction

198| services purchased pursuant to the contract, the contractor may

199 present to the |local governnental entity a paynment request for

200| up to one-half of the retainage held by the |ocal governnental

201| entity. The |local governnental entity shall pronptly nake

202| paynent to the contractor, unless the | ocal governnental entity

203| has grounds, pursuant to paragraph (f), for w thhol ding the

204| paynent of retainage. |If the |local governnental entity nakes

205| paynent of retainage to the contractor under this paragraph

206| which is attributable to the | abor, services, or nmaterials

207| supplied by one or nore subcontractors or suppliers, the

208| contractor shall tinely remt paynent of such retainage to those

209| subcontractors and suppliers.

210 (e) This section does not prohibit a |ocal governnenta

211| entity fromw thholding retainage at a rate | ess than 10 percent

212| of each progress paynment, fromincrenentally reducing the rate

213| of retainage pursuant to a schedule provided for in the

214| contract, or fromreleasing at any point all or a portion of any

215| retainage withheld by the |ocal governnental entity which is

216| attributable to the | abor, services, or materials supplied by

217| the contractor or by one or nore subcontractors or suppliers. If

218| a local governnental entity nakes any paynent of retainage to

219| the contractor which is attributable to the | abor, services, or

220! materials supplied by one or nore subcontractors or suppliers,

221| the contractor shall tinely remt paynent of such retainage to

222| those subcontractors and suppliers.

223 (f) This section does not require the |ocal governnental

224| entity to pay or release any anounts that are the subject of a
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225| good-faith dispute, the subject of an action brought pursuant to

226| s. 255.05, or otherwi se the subject of a claimor demand by the

227| local governnental entity or contractor

228 (g) The tine limtations set forth in this section for

229| paynent of paynent requests apply to any paynent request for

230| retainage made pursuant to this section.

231 (h) Paragraphs (a)-(d) do not apply to construction

232| services purchased by a |ocal governnental entity which are paid

233| for, in whole or in part, with federal funds and are subject to

234| federal grantor |laws and regul ations or requirenents that are

235| contrary to any provision of the Local Governnent Pronpt Paynent
236| Act.

237 (i) This subsection does not apply to any construction

238| services purchased by a |l ocal governnental entity if the total

239| cost of the construction services purchased as identified in the
240| contract is $200,000 or |ess.

241 Section 4. Section 255.0705, Florida Statutes, is created
242| to read:

243 255. 0705 Popul ar nane. -- Secti ons 255. 0705- 255. 078 may be
244| cited as the "Florida Pronpt Paynent Act."

245 Section 5. Subsections (2) and (3) of section 255.071,

246| Florida Statutes, are anended to read:

247 255.071 Paynent of subcontractors, sub-subcontractors,
248| material nen, and suppliers on construction contracts for public
249| projects. --

250 (2) The failure to pay any undi sputed obligations for such

251| || abor, services, or materials within 30 days after the date the

252| | abor, services, or materials were furnished and paynent for
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253 such | abor, services, or materials becane due, or within the

254| tine limtations set forth in s. 255.073(3) 30—days—afterthe
255| date-payrentfor-—such-labor—services,—ormaterialsisreceived,

256| whichever last occurs, shall entitle any person providi ng such

257| | abor, services, or materials to the procedures specified in
258| subsection (3) and the renedi es provided in subsection (4).

259 (3) Any person providing |abor, services, or materials for
260| the construction of a public building, for the prosecution and
261| conpletion of a public work, or for repairs upon a public

262| building or public work inprovenents to real property may file a
263| verified conplaint alleging:

264 (a) The existence of a contract for providing such |abor,
265| services, or materials to inprove real property.

266 (b) A description of the | abor, services, or materials
267| provided and alleging that the | abor, services, or materials

268| were provided in accordance with the contract.

269 (c) The anount of the contract price.
270 (d) The anount, if any, paid pursuant to the contract.
271 (e) The anopunt that remains unpaid pursuant to the

272| contract and the amount thereof that is undi sputed.

273 (f) That the undi sputed anmount has renai ned due and

274| payable pursuant to the contract for nore than 30 days after the
275| date the |abor or services were accepted or the materials were
276| received.

277 (g) That the person against whomthe conplaint was filed
278| has received paynent on account of the | abor, services, or

279| materials described in the conplaint and, as of the date the

280 conplaint was filed, has failed to nake paynent within the tine
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281 limtations set forth in s. 255.073(3) mp+rethan-30-days—prior
282| to-the date the conplaint—wasfiled.

283 Section 6. Section 255.072, Florida Statutes, is created

284| to read:

285 255.072 Definitions.--As used in ss. 255.073-255.078, the
286 term

287 (1) "Agent" neans project architect, project engineer, or

288| any other agency or person acting on behalf of a public entity.

289 (2) "Construction services" neans all |abor, services, and

290| nmaterials provided in connection with the construction,

291| alteration, repair, denolition, reconstruction, or any other

292| inprovenents to real property. The term "construction services"

293| does not include contracts or work perforned for the Departnent

294| of Transportation.

295 (3) "Contractor" neans any person who contracts directly

296 with a public entity to provide constructi on services.

297 (4) "Paynent request" neans a request for paynent for

298| construction services which conforns with all statutory

299| requirenents and with all requirenents specified by the public

300| entity to which the paynent request is subnmtted.

301 (5) "Public entity" neans the state, or any office, board,

302| bureau, comm ssion, departnent, branch, division, or institution

303| thereof, but does not include a | ocal governnental entity as
304| defined in s. 218.72.
305 (6) "Purchase" neans the purchase of construction

306| services.
307 Section 7. Section 255.073, Florida Statutes, is created
308| to read:
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309 255.073 Tinely paynent for purchases of construction

310| services. --
311 (1) Except as otherwi se provided in ss. 255.072-255.078,
312| s. 215.422 governs the tinely paynent for construction services

313| by a public entity.

314 (2) If a public entity disputes a portion of a paynment

315| request, the undisputed portion nust be tinely paid.

316 (3) Wien a contractor receives paynent froma public

317| entity for |labor, services, or materials furnished by

318| subcontractors and suppliers hired by the contractor, the

319 contractor shall remt paynent due to those subcontractors and

320| suppliers within 10 days after the contractor's receipt of

321| paynent. When a subcontractor receives paynent froma contractor

322| for |abor, services, or naterials furni shed by subcontractors

323| and suppliers hired by the subcontractor, the subcontractor

324| shall remt paynent due to those subcontractors and suppliers

325 within 7 days after the subcontractor's receipt of paynent. This

326| subsection does not prohibit a contractor or subcontractor from

327| disputing, pursuant to the terns of the rel evant contract, al

328| or any portion of a paynent alleged to be due to another party

329| if the contractor or subcontractor notifies the party whose

330| paynent is disputed, in witing, of the anount in dispute and

331| the actions required to cure the dispute. The contractor or

332| subcontractor nust pay all undi sputed anmbunts due within the

333| tinme limts inposed by this subsection

334 (4) Al paynents due for the purchase of construction

335| services and not made within the applicable tine linmts shall
336| bear interest at the rate specified in s. 215.422. After July 1,
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337 2006, such paynents shall bear interest at the rate of 1 percent

338| per nonth, to the extent that the Chief Financial Oficer's

339| replacenent project for the state's accounting and cash

340 nmanagenent systens is operational for the particul ar affected

341| public entity. After January 1, 2007, all such paynents due from

342| public entity shall bear interest at the rate of 1 percent per
343| nonth.

344 Section 8. Section 255.074, Florida Statutes, is created
345| to read:

346 255.074 Procedures for calcul ation of paynent due dates.--
347 (1) Each public entity shall establish procedures whereby

348| each paynent request received by the public entity is narked as

349| received on the date on which it is delivered to an agent or

350 enployee of the public entity or of a facility or office of the

351| public entity.

352 (2) If the ternms under which a purchase is nade all ow for

353| partial deliveries and a paynent request is submtted for a

354| partial delivery, the tine for paynent for the partial delivery

355| nust be calculated fromthe tine of the partial delivery and the

356| subnission of the paynment request.

357 (3) A public entity nust submt a paynent request to the

358| Chief Financial Oficer for paynent no nore than 20 days after

359| receipt of the paynent reqguest.

360 Section 9. Section 255.075, Florida Statutes, is created
361| to read:
362 255. 075 Mandatory interest.--A contract between a public

363| entity and a contractor may not prohibit the collection of |ate

364| paynent interest charges authorized under s. 255.073(4).
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365 Section 10. Section 255.076, Florida Statutes, is created
366| to read:
367 255.076 Award of court costs and attorney's fees.--ln an

368| action to recover anpunts due for constructi on services

369| purchased by a public entity, the court shall award court costs

370 and reasonable attorney's fees, including fees incurred through

371| any appeal, to the prevailing party, if the court finds that the

372| nonprevailing party withheld any portion of the paynent that is

373| the subject of the action wi thout any reasonable basis in |aw or

374| fact to dispute the prevailing party's claimto those anpbunts.

375 Section 11. Section 255.077, Florida Statutes, is created
376| to read:

377 255.077 Project closeout and paynent of retainage.--

378 (1) Each contract for construction services between a

379| public entity and a contractor nust provide for the devel opnent

380| of alist of itens required to render conplete, satisfactory,

381| and acceptable the construction services purchased by the public

382| entity. The contract nust specify the process for the

383| devel opnent of the list, including responsibilities of the

384| public entity and the contractor in developing and review ng the

385| |list and a reasonable tine for developing the list, as follows:
386 (a) For construction projects having an estinated cost of
387| less than $10 million, within 30 cal endar days after reaching

388| substantial conpletion of the construction services purchased as

389| defined in the contract, or, if not defined in the contract,

390| upon reaching beneficial occupancy or use; or

391 (b) For construction projects having an estinated cost of
392 $10 mllion or nore, within 30 cal endar days, unless otherw se
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393| extended by contract not to exceed 60 cal endar days, after

394| reaching substantial conpletion of the construction services

395| purchased as defined in the contract, or, if not defined in the

396| contract, upon reaching beneficial occupancy or use.

397 (2) If the contract between the public entity and the

398| contractor relates to the purchase of construction services on

399| nore than one building or structure, or involves a nultiphased

400| project, the contract nust provide for the devel opnent of a |ist

401 of itens required to render conplete, satisfactory, and

402| acceptable all the construction services purchased pursuant to

403 the contract for each building, structure, or phase of the

404| project within the tine limtations provided in subsection (1).

405 (3) The failure to include any corrective work or pendi ng

406| itens not yet conpleted on the |ist devel oped pursuant to

407| subsection (1) or subsection (2) does not alter the

408| responsibility of the contractor to conplete all the

409| construction services purchased pursuant to the contract.

410 (4) Upon conpletion of all itens on the list, the

411| contractor may submt a paynent request for all remaining

412| retainage withheld by the public entity pursuant to s. 255.078.

413| If a good-faith dispute exists as to whether one or nore itens

414 identified on the list have been conpl eted pursuant to the

415| contract, the public entity nay continue to w thhold an anmount

416| not to exceed 150 percent of the total costs to conplete such
417 itens.

418 (5) Al itens that require correction under the contract

419| and that are identified after the preparation and delivery of

420| the list remain the obligation of the contractor as defined by
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421| the contract.

422 (6) Warranty itenms may not affect the final paynent of

423| retainage as provided in this section or as provided in the

424 contract between the contractor and its subcontractors and

425| suppliers.

426 (7) Retainage nay not be held by a public entity or a

427| contractor to secure paynent of insurance prenm uns under a

428| consolidated i nsurance programor series of insurance policies

429| issued to a public entity or a contractor for a project or group

430| of projects, and the final paynent of retainage as provided in

431 this section may not be del ayed pending a final audit by the

432| public entity's or contractor's insurance provider.

433 (8 If a public entity fails to conply with its

434| responsibilities to develop the list required under subsection

435| (1) or subsection (2), as defined in the contract, within the

436| tinme limtations provided in subsection (1), the contractor nay

437| submt a paynent request for all renmining retai nage w thheld by

438| the public entity pursuant to s. 255.078. The public entity need

439 not pay or process any paynment request for retainage if the

440| contractor has, in whole or in part, failed to cooperate with

441| the public entity in the devel opnent of the |list or failed to

442| performits contractual responsibilities, if any, with regard to
443| the devel opnent of the list or if s. 255.078(6) applies.

444 Section 12. Section 255.078, Florida Statutes, is created
445| to read:

446 255.078 Public construction retainage.--

447 (1) Wth regard to any contract for construction services,

448| a public entity nmay withhold from each progress paynent made to
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449 the contractor an anpunt not exceeding 10 percent of the paynent

450| as retainage to ensure the satisfactory conpletion of the

451| construction services purchased pursuant to the contract until

452 50-percent conpletion of such services.

453 (2) After 50-percent conpletion of the construction

454 | services purchased pursuant to the contract, the public entity

455| nust reduce to 5 percent the anmpunt of retainage withheld from

456| each subsequent progress paynent nade to the contractor. For

457| purposes of this section, the term "50-percent conpl etion" has

458| the neaning set forth in the contract between the public entity

459 and the contractor or, if not defined in the contract, the point

460| at which the public entity has expended 50 percent of the total

461| cost of the construction services purchased as identified in the

462| contract together with all costs associated with existing change

463 orders and other additions or nodifications to the construction

464| services provided for in the contract.

465 (3) After 50-percent conpletion of the construction

466| services purchased pursuant to the contract, the contractor may

467| elect to withhold retainage from paynents to its subcontractors

468| at a rate higher than 5 percent. The specific anpbunt to be

469| w thheld nust be determ ned on a case-by-case basis and nust be

470| based on the contractor's assessnent of the subcontractor's past

471| perfornance, the likelihood that such performance will continue,

472 and the contractor's ability to rely on other safeguards. The

473| contractor shall notify the subcontractor, in witing, of its

474 determ nation to withhold nore than 5 percent of the progress

475| paynent and the reasons for making that determ nation, and the

476| contractor nay not request the rel ease of such retained funds
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477 fromthe public entity.

478 (4) After 50-percent conpletion of the construction

479| services purchased pursuant to the contract, the contractor may

480 present to the public entity a paynent request for up to one-

481| half of the retainage held by the public entity. The public

482| entity shall pronptly nmake paynent to the contractor, unless the

483| public entity has grounds, pursuant to subsection (6), for

484| wi thhol ding the paynent of retainage. |If the public entity makes

485 paynment of retainage to the contractor under this subsection

486 which is attributable to the | abor, services, or materials

487| supplied by one or nore subcontractors or suppliers, the

488| contractor shall tinely remt paynent of such retainage to those

489| subcontractors and suppliers.
490 (5) Neither this section nor s. 255.077 prohibits a public
491| entity fromw thholding retainage at a rate less than 10 percent

492| of each progress paynment, fromincrenentally reducing the rate

493| of retainage pursuant to a schedule provided for in the

494| contract, or fromreleasing at any point all or a portion of any

495| retainage withheld by the public entity which is attributable to

496| the | abor, services, or materials supplied by the contractor or

497| by one or nore subcontractors or suppliers. |If a public entity

498| nmmkes any paynent of retainage to the contractor which is

499| attributable to the | abor, services, or materials supplied by

500 one or nore subcontractors or suppliers, the contractor shal

501 tinely remt paynent of such retainage to those subcontractors

502| and suppliers.
503 (6) Neither this section nor s. 255.077 requires the

504| public entity to pay or rel ease any anmounts that are the subject
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505| of a good-faith dispute, the subject of an action brought

506 pursuant to s. 255.05, or otherw se the subject of a claimor

507| demand by the public entity or contractor.

508 (7) The sane tine limts for paynent of a paynent request

509| apply regardl ess of whether the paynent request is for, or

510| 1ncludes, retainage.

511 (8) Subsections (1)-(4) do not apply to construction

512| services purchased by a public entity which are paid for, in

513| whole or in part, with federal funds and are subject to federa

514| grantor |laws and regul ations or requirenents that are contrary

515| to any provision of the Florida Pronpt Paynent Act.

516 (9) This section does not apply to any construction

517| services purchased by a public entity if the total cost of the

518| construction services purchased as identified in the contract is
519 $200, 000 or |ess.

520 Section 13. Paragraph (a) of subsection (2) of section
521| 255.05, Florida Statutes, is anended, and subsection (10) is

522| added to said section, to read:

523 255.05 Bond of contractor constructing public buildings;
524 form action by materi al nen. --

525 (2)(a)l. If a claimant is no |onger furnishing |abor,

526| services, or materials on a project, a contractor or the

527| contractor's agent or attorney nay elect to shorten the

528| prescribed tine in this paragraph within which an action to

529| enforce any clai magainst a paynent bond provi ded pursuant to
530 this section may be commenced by recording in the clerk's office
531| a notice in substantially the followng form

532
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533 NOTI CE OF CONTEST OF CLAI M
534 AGAI NST PAYMENT BOND
535
536 To: . . . (Name and address of cl ai mant)
537
538 You are notified that the undersigned contests your notice
539 of nonpaynent, dated , , and served on the
540( wundersigned on , , and that the tinme within

541 which you may file suit to enforce your claimis [imted to 60
542| days after the date of service of this notice.

543

544 DATED on ,

545

546 Signed: . . . (Contractor or Attorney)
547

548| The claimof any clai mant upon whom such notice is served and
549| who fails to institute a suit to enforce his or her claim

550| against the paynent bond within 60 days after service of such
551| notice shall be extinguished automatically. The clerk shall mail
552| a copy of the notice of contest to the clainmant at the address
553 shown in the notice of nonpaynent or nost recent anmendnent

554| thereto and shall certify to such service on the face of such
555 notice and record the notice. Service is conplete upon mailing.
556 2. Aclaimant, except a |laborer, who is not in privity
557 with the contractor shall, before conmmencing or not |ater than
558| 45 days after commencing to furnish labor, materials, or

559 supplies for the prosecution of the work, furnish the contractor

560 with a notice that he or she intends to |l ook to the bond for
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561| protection. A claimant who is not in privity with the contractor
562 and who has not received paynent for his or her |abor,

563| materials, or supplies shall deliver to the contractor and to
564| the surety witten notice of the performance of the |abor or

565| delivery of the materials or supplies and of the nonpaynent. The
566| notice of nonpaynent nmay be served at any tinme during the

567| progress of the work or thereafter but not before 45 days after
568 the first furnishing of |abor, services, or materials, and not
569 later than 90 days after the final furnishing of the | abor,

570 services, or materials by the claimant or, with respect to

571| rental equipnent, not |later than 90 days after the date that the
572| rental equipnment was |ast on the job site available for use. Any

573| notice of nonpaynent served by a claimant who is not in privity

574 with the contractor which includes suns for retai nage nust

575| specify the portion of the anpunt clainmed for retai nage. No

576| action for the |labor, materials, or supplies nay be instituted
577| against the contractor or the surety unless both notices have

578| been given. Notices required or permtted under this section may

579| be served in accordance with s. 713.18. An—action—except—for—an
530 . L usivelyv : . | be_| . I
581 i
582
583

584 ¢ dol Y ol Lies. . L usivel
sgs| : . bo| : I . I

586| contractor—orthe surety wthin-1 yearafter the performance of
587| the laboror conpletionof delivery of the materialsor

583 Lies. it hi I : : ¢ £inal E
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589| the payrentestimate containing-the owner's finalreconciliation
590| of guantities it -nofturther paymentisearned-and due-as—a

591| result—of deductive adjustnents) by the contractoror surety
592| whichever—cones—tast— A claimant may not waive in advance his or
593| her right to bring an action under the bond against the surety.
594| In any action brought to enforce a clai magainst a paynent bond
595 wunder this section, the prevailing party is entitled to recover
596| a reasonable fee for the services of his or her attorney for
597| trial and appeal or for arbitration, in an anount to be

598| determ ned by the court, which fee nust be taxed as part of the
599| prevailing party's costs, as allowed in equitable actions. The
600| tinme periods for service of a notice of nonpaynent or for

601| bringing an action against a contractor or a surety shall be
602| neasured fromthe |ast day of furnishing |abor, services, or

603| materials by the claimnt and shall not be neasured by other
604| standards, such as the issuance of a certificate of occupancy or
605| the issuance of a certificate of substantial conpletion.

606 (10) An action, except an action for recovery of

607| retainage, nust be instituted against the contractor or the

608| surety on the paynent bond or the paynent provisions of a

609| conbi ned paynent and perfornance bond within 1 year after the

610| perfornmance of the | abor or conpletion of delivery of the

611| nmaterials or supplies. An action for recovery of retainage nust

612| be instituted against the contractor or the surety within 1 year

613| after the performance of the | abor or conpletion of delivery of

614| the materials or supplies; however, such an action may not be

615| instituted until one of the followi ng conditions is satisfied:

616 (a) The public entity has paid out the claimant's
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617| retainage to the contractor, and the tine provi ded under s.

618| 255.073(3) for paynent of that retai nage to the clai mant has

619 expired,;
620 (b) The claimant has conpleted all work required under its

621| contract and 70 days have passed since the contractor sent its

622| final paynent request to the public entity; or

623 (c) The claimant has asked the contractor, in witing,

624| when the contractor received paynent of the clainmnt's retainage

625| or when the contractor sent its final paynent request to the

626| public entity, and the contractor has failed to respond to this

627| request, in witing, wwthin 10 days after receipt.
628

629 |f none of the conditions described in paragraph (a), paragraph

630| (b), or paragraph (c) is satisfied and therefore an action for

631| recovery of retainage cannot be instituted within the 1-year

632 limtation period set forth in this subsection, this |imtation

633| period shall be extended until 120 days after one of these

634| conditions is satisfied.

635 Section 14. Paragraph (b) of subsection (2) of section
636| 95.11, Florida Statutes, is anended to read:
637 95.11 Limtations other than for the recovery of rea

638| property.--Actions other than for recovery of real property

639| shall be conmenced as foll ows:

640 (2) WTH N FI VE YEARS. - -

641 (b) A legal or equitable action on a contract, obligation,
642| or liability founded on a witten instrunent, except for an

643| action to enforce a claimagainst a paynent bond, which shall be
644| governed by the applicable provisions of ss. 255.05(10)

Page 23 of 24

CODING: Words stricken are deletions; words underlined are additions.



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 0509 2005
645| 255-05(2{a)2— and 713.23(1)(e).
646 Section 15. Neither the anmendnents to sections 95.11,
647| 218.70, 218.72, 218.735, and 255.071, Florida Statutes, and
648| subsection (2) of section 255.05, Florida Statutes, as provided
649 in this act, nor subsection (10) of section 255.05, Florida
650| Statutes, and section 255.078, Florida Statutes, as created by
651| this act, applies to any existing construction contract pending
652| approval by a local governnental entity or public entity, or to
653| any project advertised for bid by the |ocal governnental entity
654 or public entity, on or before October 1, 2005.
655 Section 16. This act shall take effect COctober 1, 2005.
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