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l. Summary:

This committee substitute identifies and authorizes additional family members to bring a petition
in court for temporary custody of a child. The committee substitute provides this authority to
any extended family member who is related within the third degree by blood or marriage to the
parent or stepparent of a child and who is caring full-time as a substitute parent for the child or
for the child and a half-sibling of the child.

Additional criteria are added to current petition requirements, to include information regarding
parental fitness; child support, attorney’ s fees, costs, and disbursements; whether a protective
order exists; and that it isin the child’s best interests for the petitioner to have temporary
custody.

This committee substitute clarifies that only an extended family member or putative father can
file apetition for temporary custody. This committee substitute authorizes the parents to petition
the court any time to modify an existing temporary custody order, in addition to current authority
to petition the court to terminate an existing order.

This bill substantially amends the following sections of the Florida Statutes: 751.011, 751.02,
751.03, and 751.05.

. Present Situation:
Temporary Child Custody

Chapter 751, F.S., addresses the issue of temporary child custody by extended family members.
The purpose of this statute is to provide temporary custody to afamily member or putative father
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with physical custody in order to allow that person to consent to necessary medical and dental
care, obtain necessary copies of the child' s records, and enroll the child in school and grant or
withhold consent for a child to be tested or placed in special school programs.* Due to the care
provided them by extended family members, these children are not considered to be dependent.?
This law grants authority to extended family, defined as the child’ s brother, sister, grandparent,
aunt, uncle, or cousin,? to petition for temporary custody of the minor child.* A putative father,
or a person who reasonably believes that he isthe biological father of the minor child, but is
unable to prove paternity due to the absence of the child’s mother, is aso eligible for temporary
custody, but only when heis unable to provide personal service of process on the child’s
mother.> Otherwise, heis required to petition for permanent custody.’

A petition for temporary custody is required to contain:

e Name, date of birth, and current address of the child;

e Names and current addresses of the child’s parents;

e Names and current addresses of persons with whom the child has lived for the last 5
years,

Places where the child has lived for the last 5 years;

Information on any other custody proceedings,

Contact information of the petitioner;

Petitioner’ s relationship to the child, including reasons for the putative father to believe
he isthe natural father, where applicable; and

e Consent of the parents or details of the child’s current living situation with the petitioner.’

Parents of the minor child are required to be given reasonable notice and an opportunity to be
heard by personal or constructive service of process.® Personal service of processis satisfied
where a copy is delivered to the person to be served or |eft at the person’s place of residence with
another resident 15 years or older.® Substitute service of process may be made on the spouse of
the person to be served at any place in the county, only where the cause of action is not
adversarial between the spouse and the person to be served, the spouse requests service, and the
spouse and person to be served reside together.'® Constructive service of process by publication
is permissible in temporary custody of action proceedings.** Service by publication requires a
notice of action to be published once each week for 4 consecutive weeks in a newspaper
published in the same county as the court.*

s 751.01(3), F.S.
?s.751.01(1), F.S.
%5 751.011(2), F.S.
*s. 75102, F.S.

®s. 75102, F.S.

°ld.

"s.751.03, F.S.

85 751.04, F.S.

°s. 48.031(1)(a), F.S.
105 48.031(2)(a), F.S.
s 49.011(14), F.S.
25.49.10(1)(a), F.S.
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At the hearing, unless the parents object, the court is required to award temporary custody of the
child to the petitioner when it isin the best interests of the child.’® If a parent objects, the court
can only award temporary custody upon afinding, by clear and convincing evidence, that the
parent or parents are unfit, such that the parent has abused, abandoned, or neglected the child.*
A temporary custody order may also grant visitation rights to the parent or parents, if it isin the
child’'s best interest.™> However, the order may not include provisions for child support unless the
parents have been served with personal or substituted process, the petition requests an order for
support, and evidence shows the parent’ s ability to pay.'® The court is not permitted to include a
determination of paternity in an order granting temporary custody to a putative father.*” A parent
or parents may petition the court at any time to terminate the temporary custody order, upon the
finding that the parent is afit parent, or by joint consent.*®

Other than extended family, other family members or non-relatives are not authorized to request
temporary custody under chapter 751, F.S.

II. Effect of Proposed Changes:

This committee substitute expands current authority to certain family membersto bring a
temporary custody petition in court, to include any extended family member who is related
within the third degree by blood or marriage to the parent or stepparent of a child and who is
caring full-time as a substitute parent for the child or the child and a half-sibling of the child.

Additional criteria are added to current petition requirements, to include
e All information concerning fitness of the parents to raise the child, including whether

either parent has abused, abandoned, or neglected the child;*
e Any temporary or permanent child support, attorney’ s fees, costs, and disbursements,

B 751.05(2), F.S.

15 751.05(3), F.S.

55 751.05(4), F.S.

65 751.05(5), F.S.

s, 751.05(6), F.S.

85 751.05(7), F.S.

19 Chapter 39.01, F.S., provides definitions for the following: Abandoned: “a situation in which the parent or legal custodian
of achild or, in the absence of a parent or legal custodian, the caregiver responsible for the child’ s welfare, while being able,
makes no provision for the child’s support and makes no effort to communicate with the child, which situation is sufficient to
evince awillful rejection of parental obligations. If the efforts of such parent or legal custodian, or caregiver primarily
responsible for the child’ s welfare, to support and communicate with the child are, in the opinion of the court, only marginal
efforts that do not evince a settled purpose to assume all parental duties, the court may declare the child to be abandoned.”
Abandonment may include a parent’s, legal custodian’s, or caregiver’sincarceration; Abuse: “any willful act or threatened
act that resultsin any physical, mental, or sexual injury or harm that causes or is likely to cause the child’ s physical, mental,
or emotional health to be significantly impaired.” An exception is made for corporal discipline without resulting harm;
Neglect: “when achild isdeprived of, or is allowed to be deprived of, necessary food, clothing, shelter, or medical treatment
or achild is permitted to live in an environment when such deprivation or environment causes the child’'s physical, mental, or
emotional health to be significantly impaired or to be in danger of being significantly impaired.” A situation is not considered
neglect based on financial inability unless services are available and otherwise rejected. Failing to secure medical treatment
based on religious beliefs may not constitute neglect unless a child’s health requires certain medical treatment. Abuse or
neglect may include acts or omissions.
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e Whether an order of protection governing the parties or a party and aminor child of the
parties or party isin effect and if so, the court that entered the order; and
e Thatitisinthe child’'sbest interests for the petitioner to have temporary custody.

This committee substitute clarifies that only an extended family member or putative father can
file a petition for temporary custody. Currently the child’ s parents are authorized to petition the
court at any time to terminate the order granting temporary custody, and this committee
substitute additionally authorizes the parents to petition the court to modify an existing
temporary custody order.

This committee substitute takes effect July 1, 2005.
V. Constitutional Issues:

A. Municipality/County Mandates Restrictions:

None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:
None.
B. Private Sector Impact:
None.
C. Government Sector Impact:
None.
VI. Technical Deficiencies:
None.
VIL. Related Issues:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.
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VIIl.  Summary of Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.




