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Summary:

The proposed bill incorporates |egislative recommendations that were provided in the 2005
Senate Banking and Insurance Committee staff interim project entitled, Deterring Insurance
Fraud by Employment Agencies. These recommendations address the following subjects: Board
of Employee Leasing Companies membership and oversight, financial requirements for
employee leasing companies, and reporting requirements for employee leasing companies and
insurers.

Board Member ship and Oversight

The proposed bill revises the composition of the Board of Employee Leasing companies.
Currently, the Governor appoints 5 employee leasing company representatives and two members
that are not involved in leasing industry. The proposed bill requires that one of the two members
that is not involved in the leasing industry to have experience in the field of insurance regulation
and the remaining non-industry member to also be an advocate for small employers.

Financial Requirements

The proposed bill requires all licenses to secure and maintain net worth of at least $50,000.
Currently, only initial licensees are required to substantiate a net worth of $50,000. The section
also requires al licensees to submit annual audited financial statements prepared by a certified
public accountant to the Department of Business and Professional Regulation. Presently, licenses
with less than $2.5 million in payroll are exempt from this requirement and are only required to
submit financial statements that have been reviewed by a certified public accountant.

! Interim Project 2005-107.
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Reporting Requirements

The proposed bill requires all employee leasing companies to maintain and report information
concerning client companies and employees to the Division of Workers Compensation to assist
the division in its enforcement efforts. The division is authorized to fine employee leasing
companies that fail to comply with this reporting requirement. Employee leasing companies are
required to notify the Division of Workers' Compensation and the Agency for Workforce
Innovation within 5 days (rather than 30 days) of the initiation or termination of client
companies. The Insurance Code presently requires notification of termination within 5 days.
Chapter 468, F.S., currently requires employee leasing companies to maintain and make
available the identical information to their insurer.

Insurers are required to report experience modification submitted by employee leasing
companies to NCCI (the rating organization) on a periodic basis. The rating organization, NCCI,
isrequired to provide the experience modification factor to alessee (client company) within 30
days of such request, if the information is available.

This bill substantially amends the following sections of the Florida Statutes: 468.521, 468.525,
468.529, and 627.192.

Present Situation:

Employers are increasingly using various employment agencies to meet temporary and long term
staffing needs and to reduce administrative costs, thereby allowing employers to become more
competitive in the marketplace. According to the U.S. Small Business Administration, the annual
cost of complying with government regulations and reporting requirements for small employers
(500 or fewer employees) was approximately $5,000 per employeein 1995.2 Subsequently, these
administrative costs have increased by more than 10 percent.® Essentially, the employment
staffing industry in Florida has three basic segments:

e Day labor and labor pools. These entities, regulated under ch. 448, F.S., assign their
employees on a day-to-day basis to client companies (employers).

e Temporary help firms. These firms, which are not regulated by the state, assign their
employees on aweekly, monthly, seasonal, or other basisto client companies for a period of
less than one year.

e Employee leasing companies or professional employer organizations.” These companies are
regulated under Ch. 468, F.S. These companies assign and actively co-employ their
employees with the client company. Generally, these companies offer voluntary benefitsto
the employees and offer various consultation services to the client companies. These services
may include, but are not limited to, human resource management, risk management,
processing and payment of payroll and employment taxes, and workers' compensation
insurance coverage.

2 Drucker, Peter, They' re Not Employees, They're People, Harvard Business Review, February 2002. p. 3.

® 1bid.

* For purposes of this report, the terms, employee leasing company and professional employer organization are used
interchangesbly.
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The top 25 employee leasing companiesin Florida, ranked by number of |eased employeesin
Florida, engaged approximately 465,000 employeesin 2002.> As of September 20, 2004, the
Board of Employee Leasing Companies reported 370 companies licensed in Florida.

Many of these employment agencies have provided their client companies with effective and
necessary services, however, some of these employment agencies have operated fraudulently and
marketed insurance products and health benefit plans that are fraudulent or non-existent. Certain
employment agencies have engaged in premium fraud by misrepresenting an employee’s
classification code and payroll to the insurer. Employment agencies engaging in such fraudulent
activities create an unlevel playing field for legitimate employment agencies that are complying
with insurance coverage requirements.

In atraditional employee |leasing arrangement, an employee leasing company will enter into an
arrangement with an employer (“client company”) under which all or most of the client’s
workforce are employed by the leasing company and leased to the client company. Generally, the
client company will terminate all or most of its employees and these employees will be engaged
by the leasing company and leased to the client to perform the same work they previously
performed as the client’s employees. Generally, the employee leasing company and the client
establish a co-employer relationship by contract to the extent allowed by state law.

Florida Regulation of Employee L easing Companies

In 1991, the Florida L egislature created the Board of Employee Leasing Companies (“board”)
within the Department of Business and Professional Regulation (“DBPR”) to license and

regul ate employee leasing companies.® The board is comprised of seven members, appointed by
the Governor, and confirmed by the Senate. The Governor selects five members of the board
from persons engaged in the employee leasing industry and licensed under the employee leasing
laws. The remaining two members are required to be Florida residents without any ties to the
employee leasing business. Each member serves afour-year term.’

The law defines the term, employee leasing, as ...an arrangement whereby a leasing company
assignsits employees to a client and allocates the direction of and control over the leased
empl oyees between the leasing company and the client.”  The law specifically excludes
temporary help arrangements from the definition of employee leasing and these entities are not
subject to state licensure requirements.’

Employee |leasing companies are subject to the following financial requirements:™

e For initial licensure as an employee leasing company, an applicant must provide atangible
accounting net worth of not less than $50,000;

® Annual Top Rank Florida Book of Lists, Florida Trend. 2004. p. 91.
®Ch. 91-93, L.O.F., effective October 1, 1992.

’ Section 468.521, F.S.

8 Section 468.520(4), F.S.

% 1bid

10 Section 468.525, F.S.
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e Anapplicant for initial or renewal licensure isrequired to have an accounting net worth or
have guaranties, letters of credit, or other security acceptable to the board in a sufficient
amount to offset any deficiency;

e All licensees must submit a quarterly report that includes a balance sheet and an income
statement, that affirms positive working capital or provide guaranties, letters of credit, or
other security to offset any deficiency. In calculating the amount of working capital, a
licensee i's required to include adequate reserves for all taxes and insurance;*! and

e Each employee leasing company or leasing company group with $2.5 million or morein
payroll isrequired to submit annual financial statements audited by an independent certified
public accountant with the application, and within 120 days after the end of the fiscal year.'?
If the payroll islessthan $2.5 million, annual financial statements are subject to only a
review by an independent certified public accountant.*®

If an employee leasing company fails to evidence positive working capital or accounting net
worth in the annual financial statements or the quarterly financial reports, the deficiencies are
deemed cured if the licensee files additional information documenting action taken subsequent to
the required reports which shows that the licensee’' s current financia statusisin compliance with
statutory requirements.

The law authorizes the DBPR to conduct investigations, audits, or reviews of companies to
determine compliance with applicable laws and rules.**According to the DBPR, the
Complaintg/Investigations intake section reviews complaints. Based upon information and
documentation provided, the DBPR makes a determination as to the legal sufficiency of the
alegations. If the complaint is determined to be legally sufficient, and is not classified as
unlicensed practice, a hotice of nhoncompliance or citation is considered for minor violations. For
more serious matters and unlicensed practice, the fileis forwarded for investigation. The DBPR
may initiate mediation for legally sufficient complaints where mediation rules exist, and the
allegations pertain to economic harm or the licensee can remedy them. All completed
investigations are forwarded to the Office of the General Counsel for legal determination and
legal action, if deemed appropriate.

The DBPR is authorized to conduct on-site quarterly inspections and audits of licensees. As an
aternative to these quarterly audits and inspections, the DBPR will accept timely filed quarterly
reports documenting compliance with Part X1 of Ch. 468, F.S.™ According to board staff, an
independent consultant engaged by the board conducted one on-site audit during the last 3 years.

Florida Insurance-Related Requirements for Employee L easing Companies

For purposes of workers compensation insurance coverage requirements under ch. 440, F.S,, the
law defines the term, employer, to include employment agencies, employee |easing companies,

' Rule 61G7-10.001, F.A.C.

12 The objective of an audit is to obtain sufficient, competent evidence that provides a reasonable basis for expressing an
opinion on the financial statements taken as awhole.

2 A review of the financial statements provides limited assurances regarding the financial statements since the scope of a
review is substantially more limited than an audit and does not express an opinion.

! Section 468.535, F.S.

> Rule 61G7-10.003, F.A.C.
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and similar agents who provide employees to other persons.’® The term, employment agencies, is
not defined in ch. 440, F.S.*” Any person defined as an employer by ch. 440, F.S., isrequired to
provide workers compensation coverage to its employees by either securing coverage or
meeting the requirements to self-insure.’® Generally, temporary staffing arrangements are the
named employers on workers' compensation policies according to the National Council on
Compensation Insurance. The employee leasing laws specifically require employee leasing
companies to provide coverage to their employees.'® However, rules of the Board of Employee
Leasing Companies appear to conflict with these statutory coverage requirements by allowing, as
an option, the client company to provide and maintain such coverage.?

A leasing company isrequired to notify its insurer within five days after the termination of a
client. If an employee leasing company has received notice of cancellation or nonrenewal from
itsinsurer, the employee leasing company must notify all client companies within 15 days unless
the leasing company obtains another policy with an effective date that is identical with the date
of the prior coverage.”*

Generaly, employee leasing companies obtain workers' compensation insurance coverage for
client employers through a master policy or multiple coordinated policies. In amaster policy
arrangement, an insurer issues a single policy to the employee leasing company that covers the
leased employees of the client companies. The policy generally excludes coverage for any of the
client’s employees who are not part of the leasing arrangement. Under a multiple coordinated
policy, individual client policies are issued in the name of and coordinated under a central policy
issued to the employee leasing company. In many states, including Florida, the law allows
insurers in the voluntary market to issue master policies to employee leasing companies. In the
residual market, each client company is generally listed as the insured under a multiple
coordinated policy. By its silence on the issue, Florida law allows the use of multiple coordinated
policiesin the voluntary market. Currently, Floridainsurers reportedly do not issue multiple
coordinated policiesin the voluntary market.

The Division of Workers' Compensation (“division”) is responsible for ensuring that employers
comply with workers' compensation coverage requirements. The division conducts onsite visits
of jobsites to determine compliance. In addition, the division maintains a proof of coverage
database that is available to the public that also assists in determining the status of an employer’s
coverage. In May 2004, the division established aformal referral process with the Department of
Business and Professiona Regulation (DBPR) to provide notice regarding noncompliance with
ch. 468, F.S., requirements. These referrals include noncompliance with coverage requirements
and unlicensed employee leasing company activity. This process allows the Bureau of
Compliance within the Division of Workers' Compensation to track and monitor all referrals
submitted to the DBPR and all referrals that the DBPR submits to the Bureau of Compliance

16 Section 440.02(16)(a), F.S.

7 Chapter 440, F.S., also uses the term, “help supply services,” in s. 440.11(2), F.S. This section provides that tort immunity
provisions extend to an employer and to each employee of an employer that uses the services of a help supply service when
the borrowed employees are acting in the furtherance of the employer’s (client’s) business.

18 Sections 440.11(2) and 440.38(1), F.S.

19 Section 468.529(2), F.S.

% Rule 61G7-10.0014, F.A.C.

2 Section 627.192(5), F.S.
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regarding workers' compensation coverage. Prior to the implementation of thisformal process,
representatives of the division had informally contacted staff of the Department of Business and
Professional Regulation regarding businesses that were allegedly not complying with ch. 468,
F.S., requirements.

Under the provisions of the employee leasing law, an employee leasing company is required to
maintain and make available to its workers' compensation insurer certain information concerning
client companies and covered employees.?? Each employee leasing company is also required to
notify the Division of Workers Compensation, the Department of Revenue, and the insurer
within 30 days after the initiation or termination of a client company.?® However, this provision
conflictswith s. 627.192, F.S., which requires an employee leasing company to provide notice to
the insurer of atermination of client within 5 days after the termination. Each employee leasing
company is required to submit to the Department of Revenue client lists on abiannual basis.?*

Upon termination of an employee leasing arrangement, each employee leasing company is
required to maintain and furnish to the insurer adequate information to permit the calculation of
an experience rating modification factor® for each lessee or client company upon the termination
of the employee |easing agreement.® The insurer is responsible for reporting to the National
Council on Compensation Insurers, Inc., (NCCI) the data necessary to calcul ate the experience
rating modifications for employers. According to NCCI, year-to-date results through September
2004 indicate that 94 percent of the carriers report their unit report datain atimely manner.

Theinsurer of the employee leasing company is authorized to require certain information to
determine exposure under such a policy and to collect the appropriate premium and to audit the
leasing company on an annual basis. At thistime, the Office of Insurance Regulation does not
verify compliance with this annual audit requirement.?’

Oversight of Employee L easing Companies

A committee staff review of disciplinary actions taken by the board indicates that 68 companies
were cited for failure to maintain positive working capital or net worth during the last 5 fiscal
years. Eleven of those companies also failed to maintain or provide workers' compensation
coverage. The board also cited an additional 21 licensees for failure to provide or maintain
workers' compensation coverage during the last 5 years. A review of the Department of Business
and Professional Regulations final orders did not generally provide the amount of the net worth
deficit; however, one final order indicated that one company reported a net worth deficit of $1.2
million for 1997. Subsequently, the company reported a net worth deficiency of $9.6 million for
1998. The company also failed to pay $8 million owed in payroll taxes. Another final order

%2 Section 468.529, F.S.

2 Section 468.529(3), F.S.

2 Section 443.036(18), F.S.

% The term, “ experience rating modification,” means a factor applied to a premium to reflect arisk’s variation from the
averagerisk. It is determined by comparing actual losses to expected losses, using the risk’s own experience. [s.
627.192(2)(b), F.S.].

% Section 627.192(4), F.S.

" pyrsuant to 624.3161, F.S., the Office of Insurance Regulation conducts market conduct examinations of insurers.
Recently, the scope of market conduct examinations of workers' compensation insurers has included a review of the accuracy
and timeliness of unit statistical reports by insurersto NCCI.
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indicated that another company reported a working capital deficit of $58,000 and failed to
maintain workers compensation coverage for its employees.

The Division of Workers' Compensation has referred six cases of companies allegedly engaged
in an unlicensed employee |leasing activity to the DBPR for follow-up since May 2004. The
DBPR found that there was no violation or insufficient evidence in four cases and the remaining
two cases are still under investigation by the DBPR.

Committee staff reviewed the regulation of employee leasing companiesin other states. At least
18 other states provide for the regulation of employee leasing companies by the insurance or
labor regulatory agency. Tennessee established a board comprised of three industry
representatives, one consumer advocate, and one representative appointed by the insurance
regulator to regulate employee leasing companies.

Net worth requirements varied considerably among the states. For example, Montana,
Oklahoma, and Tennessee require the maintenance of $50,000 in net worth. New Y ork requires
leasing companies to maintain $75,000 in net worth. New Hampshire, New Jersey, and New
Mexico require a net worth of $100,000. Georgia requires aleasing company to maintain net
worth equal to greater of $10,000 or 2.7 percent of taxable payroll for the preceding year. The
amount of net worth in Texas ranges from $50,000 - $100,000, contingent upon the number of
employees. Vermont requires aleasing company to maintain net worth in the amount of
$100,000 or 5 percent of liabilities, whichever is greater.

Oregon requires an employee leasing company to provide 30-days notice to a client company
prior to termination by the leasing company. Virginia requires an employee leasing company to
notify the client company of its intent to cancel the agreement at the time of or prior to
termination. The workers compensation coverage is required to continue until the termination or
15 calendar days after the receipt of the notice, whichever occurs later.

I nsurance Compliance and Enforcement Actions by the Department of Financial Services

During the period of 2001-2004, the Division of Workers' Compensation within the Department
of Financial Servicesissued 11 stop-work order penalties for approximately $3.2 million to
employee leasing companies for failure to maintain workers' compensation coverage.”® Seven
penalties were paid in full. One employee leasing company received a $1.9 million stop-work
order penalty for noncompliance with coverage requirements during this period. According to
the division, the principal of this company has subsequently filed for bankruptcy and has not paid
the penalty. A penalty issued to another employee leasing company for $861,792 also remains
outstanding.

Banking and Insurance Committee staff requested that the Department of Business and
Professional Regulation (DBPR) provide any follow-up information regarding the companies
cited by the Division of Workers' Compensation (DBPR). The DBPR did not initiate
investigations related to six cases, including one case that resulted in a company being fined
$189,000 by the Division of Workers' Compensation. The DBPR closed one referral because the

% Subsequently, one of the stop-work orders was released since the company provided proof of coverage.
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department indicated that the company was not conducting businessin 2002, although the
Division of Workers Compensation had cited it in 2002 for working without coverage. In four
cases, the DBPR issued some type of agency action, which included issuing letters of guidance,
revoking licenses, and fining one leasing company $800 for failure to maintain workers
compensation coverage. This particular company that was fined by the DBPR had been
previously fined by the Division of Workers' Compensation $68,589, based on payroll, for
failure to maintain coverage.

According to the Division of Insurance Fraud of the Department of Financial Services, eight
cases involving employee leasing companies and temporary staffing agencies, representing
almost $18 million in premium fraud (premium avoided) remain open for the period of 2001-
2004.%° One of the eight cases allegedly involves $10 million in workers' compensation premium
avoidance and one of these companies, alegedly involved in more than $1 million in premium
avoidance, hasfiled for bankruptcy.

State and National Regulatory Trends

In response to regulatory concerns associated with leasing companies, the National Association
of Insurance Commissioners (NAIC) and the International Association of Industrial Accident
Boards and Commissions Joint Working Group recently issued areport in 2002 regarding
employee |easing companies and professional employer organizations.*® The report notes that the
initial 1991 NAIC employee leasing model regulation and law requires the use of multiple
coordinated policiesin the residual market and allows multiple coordinated policies or master
policiesin the voluntary market. The 2002 report focused on problems associated with the use of
master policiesincluding the following:

e Potential gapsin coverage may exist due to an employer failing to notify the leasing
company of new hires.

e Theuse of master policies by the employee leasing company makesiit difficult to
determine whether a particular client company has coverage for all employees at ajob
site.

e Clientsof leasing companies may lose relevant data necessary for cal culating subsequent
individual experience ratings due to data reporting and data system limitations.

e A client can potentially secure different rating plans for coverage if they secure coverage
through an employee leasing company. It is unclear what insurance rate the employee
leasing company is charging the client.

Although the 2002 report acknowledged that the use of master policies creates the least
regulatory burden, concerns regarding the accuracy and reporting of payroll, loss data and
coverage data outweighed this advantage. The report recommended requiring the use of multiple
coordinated policiesin the voluntary market for the following reasons:

% The remaining 12 cases investigated during that period were closed due to insufficient evidence, jurisdiction issues, or
other reasons.

% Report on Employee Leasing and Professional Employer Organizations to the NAIC Workers Compensation Task Force
and the |AIABC Executive Committee. June 2002.
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e Enhances compliance and enforcement efforts matters related to coverage;

e Allowsindividual employersto be experienced rated; and

e The professional employer organization generally assumes the responsibility, as a co-
employer with the client, to purchase workers' compensation coverage for its co-
employeesin the voluntary market. As of 2005, 11 states will allow employee leasing
companies to maintain the workers' compensation policy for the client companies as a
multiple coordinated policy basis or avariation of this arrangement.®* Five states require
the client company to secure workers' compensation coverage.* The remaining states
generally allow the employee |easing company to maintain coverage through a master
policy arrangement.®

On October 10, 2004, the Florida Workers Compensation Premium Task Force adopted a report
on professional employer organizations that included recommendations to address workers
compensation premium fraud in professional employer organizations (PEOs).>* The Task Force
report noted that an employer could avoid its prior experience rating, based on its clams
experience, by entering into a PEO arrangement since the PEO is not required to use the
experience rating of the individual employer. The report noted, “ Such efforts by an employer
outside of a PEO to avoid an experience modification could be found to be a fraudulent act.” The
report included the following recommendations:

e Require the PEO to obtain coverage through a master policy and require the insurer to issue
al clientsindividua policies;

e Require each client to complete an application for coverage; and

e Derive premium charged to each client based upon the client’ s individual policy.

This approach would assist compliance and enforcement efforts by providing more detailed
coverage information regarding client companies. This approach would also allow tracking of
individual client experience rating. It is unclear whether all client exposures, leased or not |leased,
would be covered under the coverage suggested by the task force.

Staff Interim Project Recommendations
The interim project recommended that the L egislature consider the following options:

e Require licensees to maintain $50,000 net worth requirements after the initial licensure;

e Require licensees to submit annual audited financial statements, regardless of the amount of
payroll;

e Revisethe composition of the Employees Leasing Board to include a representative for small
businesses and members experienced in the area of insurance rate regulation and coverage

2; Workers' Compensation Matrix. National Association of Professional Employer Organizations.

Ibid.
% The California State Compensation Fund allows the employee leasing company to maintain the policy as a master policy or
multiple coordinated policy basis unless the client company is experience rated or the client leases 50 percent of the payroll.
In those instances, a multiple coordinated policy is required.
*1n 1992, the Department of Insurance created the task force, which is comprised of private and public sector stakeholders. The chief of
the Bureau of Workers' Compensation Fraud of the Division of Insurance Fraud within the Department of Financial Services serves as the
chairperson.



BILL: SPB 7062 Page 10

requirements that would be appointed by the Chief Financial Officer and the Commissioner
of the Office of Insurance Regulation. As an alternative, the Legislature might consider
transferring the regulation of employee leasing companies to Department of Financial
Services due to the coverage and insurance related products provided by employee leasing
companies,

Require insurers in the voluntary market to structure policies for employee leasing companies
as multiple coordinated policies or hybrids of these policiesto ensure timely and accurate
reporting of unit statistical data for each client company. As an alternative, the Legislature
might consider allowing the use of master policies but require employee leasing companies
to provide unit statistical data for each client company to the insurer on a scheduled basis;
Consider amending the workers' compensation law and the employee leasing law to allow
client companies to obtain workers' compensation coverage, rather than the employee leasing
company, if it isno longer the intent of the Legislature to require the employee leasing
company to maintain such coverage. If it isthe intent of the Legislature to continue to require
the employee leasing company to obtain coverage, the Department of Business and
Professional Regulation should repeal its rule authorizing client-based coverage since it
conflicts with the current statutory coverage requirements,

Revise the 30-day deadline for employee leasing companies to report the termination and
initiation of client companies to the Division of Workers Compensation and insurers, under
the employee leasing law, to conform to the 5-day deadline for termination notice prescribed
in the Insurance Code;

Provide greater specificity in the law regarding the type, frequency, and format of
information to be maintained and reported by the employee |easing companies to the
Division of Workers Compensation to assist the division in ensuring that employers are
complying with coverage requirements. For example, due to the large volume of terminations
and initiation of client companies by employee |easing companies, mandating electronic
reporting of such information would provide information in a more timely and cost-effective
manner;

Require the reporting of client liststo the Division of Workers' Compensation twice a year,
asrequired currently for unemployment compensation purposes, to assist the divisionin its
compliance and enforcement efforts;*

Authorize the Division of Workers' Compensation to assess penalties against employee
leasing companies for failure to comply with reporting requirements; and

Clarify the definition of temporary versus long-term employment services to address
statutory inconsistencies and to provide greater enforcement tools for combating unlicensed
employee leasing activity.

Effect of Proposed Changes:

Section 1 amendss. 468.521, F.S., by revising the member composition for the Board of
Employee Leasing Companies. Currently, the Governor appoints 5 employee leasing company
representatives and two members that are not involved in leasing industry. The bill requires that
one of the two members that is not involved in the leasing industry to have experience in the
field of insurance regulation and the remaining non-industry member to also be an advocate for
small employers.

%5 Section 443.036, F.S.
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Section 2 amends s. 468.525, F.S., by requiring all licenses to secure and maintain net worth of
at least $50,000. Currently, only initial licensees are required to substantiate a net worth of
$50,000. The proposed bill also requires all licensees to submit annual audited financial
statements prepared by a certified public accountant to the Department of Business and
Professional Regulation. Presently, licensees with less than $2.5 million in payroll are exempt
from this requirement and are only required to submit financial statements that have been
reviewed by a certified public accountant.

Section 3 amends s. 468.529, F.S., to require licensees to maintain and make available certain
information pertaining to client companies and their employees, class codes, and payroll to the
Division of Workers' Compensation of the Department of Financial Services. Currently, this
section requires employee leasing companies to maintain and make available the identical
information to their insurers. Employee |easing companies would be required to submit notices
of termination and initiation of client companiesto the division within 5 days, rather than 30
days. Presently, employee leasing companies are only required to submit to the division notices
of initiation and termination of client companies.

The proposed bill also authorizes the division to adopt rules regarding the form and format of
submitting information required under this section. The division would be authorized to fine
employee leasing companies up to $1,000 for failure or refusal to submit any required form,
notice, or report. The division would have the same statutory authority as provided in s. 440.185,
F.S., to enforce reporting requirements on insurers.

Section 4 amends s. 627.192, F.S., by requiring insurersto periodically report to their rating
organization information submitted by employee leasing companies, as required by the rating
organization. Presently, this statute is silent regarding the reporting of such information by
carriers. In order to generate the experience modification factor for aformer client company, the
National Council on Compensation Insurers, Inc., (NCCI), the rating organization, currently
requires Florida carriers to report the client company datato NCCI once the leasing arrangement
is terminated.® This provision codifies the current reporting requirements of NCCI.

The section a'so requires the rating organization to report the experience modification factor for
alessee (client company) within 30 days after such request is made, if the information is
available. According to the NCCI, it responds to such requests for experience modification
factors generally by electronic means immediately, if the information is available.

Section 5 provides that this act will take effect January 1, 2006.
V. Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

% Carriersmay file workers' compensation insurance rates individually or subscribe to arating organization that files on their
behalf. The NCCI isthe licensed rating organization in Florida for al of the carriersin the voluntary market.



BILL: SPB 7062 Page 12

B.

C.

Public Records/Open Meetings Issues:
None.
Trust Funds Restrictions:

None.

V. Economic Impact and Fiscal Note:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

By requiring higher net worth and audited financial statements, employers will have
greater financial assurance that payroll and insurance benefits will be ultimately paid by
their employee leasing company. Employee leasing companies with less than $2.5
million in payroll may incur additional expense due to the new reporting provision that
requires audited, rather than reviewed, financial statements. This expense should not be
significant because these companies aready incur the expense of engaging a certified
public accountant to review the financial statements.

Audited financial statements provide greater regulatory oversight and consumer
protection than areview since an audit expresses an opinion on the financial statements.
Many employee leasing companies already have audited financial statements due to the
requirements from financia institutions or other creditors.

The impact of requiring an employee leasing company to maintain a net worth of $50,000
after initial licensure is indeterminate. Some states have enacted higher net worth
requirements based upon a percentage of net liabilities or employees.

Employee leasing companies would be required to maintain and make available to the
Division of Workers' Compensation of the Department of Financial Services the same
information that is already required to be maintained for insurers under s. 468.529, F.S.
Employee leasing companies that fail to comply with this reporting requirement would be
subject to an administrative fine of up to $1,000 for failing to submit such information.

Government Sector Impact:

Access to additional employee leasing company information, such as class codes,
employees, and payroll information concerning workers' compensation coverage would
assist the Division of Workers' Compensation in determining whether employers are
complying with coverage requirements. This information will enhance the division’s
enforcement efforts in detecting the underreporting of payroll or misclassification of class
codes by employer so as to avoid paying the appropriate amount of workers
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compensation premium. Currently, the employee leasing companies are only required to
submit to the division information concerning the initiation or termination of a client

company.

VI. Technical Deficiencies:
None.

VIL. Related Issues:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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VIIl.  Summary of Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s sponsor or the Florida Senate.




