Fl ori da Senate - 2005 SB 708

By Senator Bennett

21-621-05
1 A Dbill to be entitled
2 An act relating to workers' conpensation
3 anendi ng s. 440.055, F.S.; requiring an
4 enpl oyer with fewer than four enpl oyees who has
5 el ected alternative coverage to workers
6 conpensation to post notice at each worksite to
7 this effect; anending s. 440.075, F.S.
8 provi ding that every corporate officer who
9 el ects alternative coverage nust proceed at
10 common law in any action to recover damages for
11 injury or death brought agai nst the enpl oyer
12 anmendi ng s. 440.077, F.S.; providing that an
13 of ficer of a corporation who elects alternative
14 coverage may not recover workers' conpensation
15 benefits; creating s. 440.095, F.S.; providing
16 for alternative coverage to regul ar workers
17 conpensation; prescribing benefits included in
18 alternative coverage; prescribing a schedul e of
19 benefits for specified injuries; authorizing
20 t he Fi nanci al Services Comn ssion to adopt
21 rul es specifying policies providing alternative
22 coverages; anmending s. 440.02, F.S.; redefining
23 the ternms "enpl oyee," "enployer," and
24 "“enpl oynent" for purposes of unenpl oynent
25 conpensati on coverage; deleting the power of
26 corporate officers and certain others to el ect
27 exenption from workers' conpensation coverage
28 anmending s. 440.04, F.S.; providing that a
29 corporate officer who has elected alternative
30 coverage nmay revoke that election; anending s.
31 440.05, F.S.; prescribing procedures for giving
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notice of election of alternative coverage and
of revocation of that election; anmending s.
440.10, F.S.; providing for subcontractors to
gi ve evidence of alternative coverage to
contractors, when applicable; anmending s.

440. 105, F.S.; providing penalties for an

enpl oyer that coerces an enployee into el ecting
alternative coverage; anmending ss. 489.115,
489.515, F.S., to conform providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 440.055, Florida Statutes, is
amended to read:

440. 055 Notice requirenments.--An enpl oyer who enpl oys
fewer than four enployees- who is pernitted by law to el ect

alternative coverage ret—te——securepayrent—of——conpensation

under this chapter- and who el ects ret to do so shall post

clear wwitten notice in a conspicuous |ocation at each
worksite directed to all enployees and ot her persons
perform ng services at the worksite of their |ack of

entitlenment to full workers' conpensation benefits under this

chapter and their entitlenment to reduced, alternative coverage

benefits.

Section 2. Section 440.075, Florida Statutes, is
amended to read:

440. 075 When corporate officer rejects chapter
effect.--Every corporate officer who elects alternative

coverage as pernitted by te—+efeet this chapter shall, in any

action to recover damages for injury or death brought against
2
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1| the corporate enployer, proceed as at common |aw, and the

2| enployer in such suit may avail itself of all defenses that

3| exist at common | aw.

4 Section 3. Section 440.077, Florida Statutes, is

5| amended to read:

6 440. 077 When a corporate officer rejects chapter

7| effect.--An officer of a corporation who is pernmitted to el ect
8| alternative coverage an—exenptioen under this chapter anrd—whe
9| eleets—teobeexenrpt—fromthe provisions—oef—this—ehapter may
10| not recover benefits under this chapter other than the

11| benefits provided by the alternative coverage.

12 Section 4. Section 440.095, Florida Statutes, is

13| created to read:

14 440.095 Alternative coverage.--

15 (1) Inlieu of workers' conpensation coverage as

16| provided in ss. 440.09-440.093 and the benefits for such

17| coverage specified in this chapter, eligible persons may el ect
18| alternative coverage under this section. Such alternative

19| coverage nust provide coverage for accidents, both

20| work-related and not work-related, but not coverage for

21| illnesses and other health problens that do not result from an
22| accident. Alternative coverage nust provide, at a mninmum the
23| benefits specified in this section.

24 (2) Persons who are eligible to elect alternative

25| coverage are:

26 (a) An enployer with fewer than four enployees.

27 (b) A sole proprietor or a partner who is not engaged
28| in the construction industry.

29 (c) An officer of a corporation, as provided in s.

30| 440.02(15) (b).

31
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1 (3) Disability benefits are 60 percent of preaccident

2| wages for up to 12 nonths, not to exceed $1,500 per nonth,

3| payable during the continuance of the disability, beginning

4| after a 7-day elinmination period after the date of the covered

5| acci dent.

6 (4) Accidental death and di smenbernent benefits are a

7| death benefit of $100,000 and di snenbernent benefits subject

8| to the follow ng schedul e:

9 (a) For loss of anarm...................... $20, 000.
10 (b) For loss of ahand ...................... $10, 000.
11 (c) For loss of aleg ....................... $20, 000.
12 (d) For loss of afoot ...................... $10, 000.
13 (e) For loss of one eye ..................... $15, 000.
14 (f) For loss of athunb ...................... $5, 000
15 (g) For loss of a second finger .............. $2, 500.
16 (h) For loss of a third finger ............... $2, 000.
17 (i) For loss of a fourth finger .............. $1, 000
18 (j) For loss of a fifth finger ................. $750
19 (k) For loss of a great toe .................. $2, 000.
20 (1) For loss of a toe other than great toe ..... $750
21 (5) In addition to the benefits under subsection (3),
22| a_catastrophic |oss benefit of $100, 000 shall be payable after
23| a_365-day elinination period after the date of the covered
24| accident, for an injury that results in total and pernmanent:
25 (a) Loss of both hands or both feet;

26 (b) Loss or loss of use of both arnms or both |egs;
27 (c) Loss or loss of use of one arm and one |eg;

28 (d) Loss of one hand and one foot;

29 (e) loss of sight in both eyes;

30 (f) Loss of hearing in both ears:; or

31 (g) Loss of the ability to speak
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1 (6) Hospital care benefits are as follows:

2 (a) Hospital adnmission ........ $750 per adm ssion per
3| accident.

4 (b) Hospital confinement .. $200 per day for up to 365
5| days.

6 (c) Hospital intensive care ... $400 per day for up to
7|15

8| days.

9 (7) Medical indemity benefits are as foll ows:

10 (a) Anbulance ...............0.iiiiii.i... $100 per trip.
11 (b) Air anbulance ..................... $500 per trip.
12 (c) Energency roomtreatnent ...... $150 per accident.
13 (d) 1Initial doctor's office visit .. $50 per accident.
14 (e) Open abdominal or thoracic surgery ....... $1, 000
15 (f) Blood/plasnma/platelets ..................... $300.
16 (g) Dislocation (separated joint). For an open

17 |(surgical) reduction of a dislocation of the follow ng bones,

18| which ampunts are reduced by 50 percent for closed

19 |(nonsurgical) reduction:

20 1. Hp .o e $4, 000.
21 2. KNEE .ottt e e $2, 000
22 3. Ankle bone or bones of the foot ........... $1, 600
23 4. Collarbone (sternoclavicular) ............. $1, 000
24 5. lower jaw, shoulder, elbow, wist ........... $600
25 6. Bone or bones of the hand ................... $600.
26 7. Collarbone (acronioclavicular and separation), one
27| toe or finger .......................iieaaa .. $200.
28 (h) Fracture (broken bone). For an open (surgical)

29| reduction of a fracture of the follow ng bones, which anpunts

30| are reduced by 50 percent for closed (nonsurgical) reduction

31 1. Skull/depressed . ... ... ... ...\ o', $5, 000.
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1 2. Skull/sinple nondepressed ................. $2, 000.

2 3. Hp, thigh .................. ... .......... $3, 000.

3 4. Body of vertebrae, pelvis, leg ............ $1, 600.

4 5. Bones of face or nose ....................... $700.

5 6. Upper jaw, mexilla ..................oouu.... $700.

6 7. Upper area between el bow and shoulder ....... $700.

7 8. Lower jaw, mandible, kneecap, ankle, foot ... $600.

8 9. Shoulder blade, collarbone, vertebral processes

S $600
10 10. Forearm wist, hand ....................... $600.
11 11. Rib ..t $500.
12 N © o of o} $400.
13 13. Finger, toe ...................iiiiiiiiiii.. $100.
14 (i) Burn (based on size and degree) . $750 to $10, 000.
15 (1) ConcusSion .............o.....oiiiiiiiiiii... $100.
16 (k) Energency dental work ............... $50 to $150.
17 (1) Eyeinjury .................... .. . . . . .. ..... $200.
18 (m Torn knee cartilage ........................ $500.
19 (n) Lacerations (based on size) ......... $25 to $400.
20 (0) Ruptured disC .............oiiiiiiiiiiiiii... $400.
21 (p) Tendon/liganent/rotator cuff ............... $600.
22 (q) Followp care:
23 1. Accident followip treatnment ..... $50 (linmt of one
24| visit, payable after enmergency treatnment, hospital discharge,
25| or initial doctor's office visit).
26 2.  Appliances (wheelchair, crutches) ........... $100.
27 3. Physical therapy .. $25 per treatnment for up to sSix
28| treatnents.
29 4. Prosthetic devices ................ii.... $1, 000.
30 (8) The Ofice of Insurance Requlation shall determnine
31| whether a policy neets the mininumrequirenments specified in
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this section. Policies that have been detern ned to neet such

requirenments and the applications for such policies nust

include the follow ng statenent: "This policy is an

accident-only policy approved by the Florida Ofice of

| nsurance Requl ation as alternative coverage to workers

conpensation coverage, but only for persons legally allowed to

el ect alternative coverage. Persons allowed to el ect

alternative coverage are: enployers having three or fewer

enpl oyees; sole proprietors not engaged in the construction

industry; and officers and directors of corporations, limted

to three officers and directors of a corporation, engaged in

the construction industry."

(9) The Financial Services Commi ssion may, by rule,

specify additional requirenents for alternative benefit

policies consistent with this section.

Section 5. Subsections (15), (16), and (17) of section

440.02, Florida Statutes, are amended to read:

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwi se, the follow ng terns
shall have the follow ng nmeani ngs:

(15)(a) "Enployee" neans any person who receives
remuneration froman enployer for the performance of any work
or service while engaged in any enpl oynent under any
appoi ntnent or contract for hire or apprenticeship, express or
inmplied, oral or witten, whether lawfully or unlawfully
enpl oyed, and includes, but is not limted to, aliens and
m nors.

(b) "Enployee" includes any person who is an officer
of a corporation and who performs services for renuneration
for such corporation within this state, whether or not such
services are continuous.
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1 1. Any officer of a corporation may elect alternative
2| coverage under te—bhe—exenmpt—Ff+romthis chapter by filing

3| witten notice of the election with the departnent as provi ded
4| in s. 440.05.

5 2. As to officers of a corporation who are engaged in
6| the construction industry, no nore than three officers of a

7| corporation or of any group of affiliated corporations may

8| elect alternative coverage under te—he—exenmpt—F+roemthis

9| chapter by filing witten notice of the election with the

10| departnment as provided in s. 440.05. Oficers must be

11| sharehol ders, each owning at |east 10 percent of the stock of
12| such corporation and listed as an officer of such corporation
13| with the Division of Corporations of the Departnment of State,
14| in order to elect alternative coverage exesptiens under this
15| chapter. For purposes of this subparagraph, the term

16| "affiliated" neans and includes one or nore corporations or

17| entities, any one of which is a corporation engaged in the

18| construction industry, under the same or substantially the

19| same control of a group of business entities which are

20| connected or associated so that one entity controls or has the
21| power to control each of the other business entities. The term
22| "affiliated" includes, but is not linmted to, the officers,

23| directors, executives, sharehol ders active in managenent,

24| enpl oyees, and agents of the affiliated corporation. The

25| ownership by one business entity of a controlling interest in
26| anot her business entity or a pooling of equipnent or incone

27| anong business entities shall be prima facie evidence that one
28| business is affiliated with the other

29 3. An officer of a corporation who elects alternative
30| coverage under te—be—exerpt—fremthis chapter by filing a

31
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written notice of the election with the departnent as provided

ins. 440.05 is not an enpl oyee.

Services are presuned to have been rendered to the corporation
if the officer is conpensated by other than dividends upon
shares of stock of the corporation which the officer owns.

(c) "Enployee" includes:

1. A sole proprietor or a partner who is not engaged

in the construction industry, devotes full time to the

proprietorship or partnership, and has not elected alternative
coverage under this chapter eleets—+teobeineludedinthe
defnit+eon—of—enployee by filing notice thereef as provided in
s. 440. 05.

2. Al persons who are being paid by a construction
contractor as a subcontractor, unless the subcontractor has

validly elected alternative coverage an—exerptienr as pernmitted

by this chapter, or has otherw se secured the paynent of
conpensati on coverage as a subcontractor, consistent with s.
440.10, for work performed by or as a subcontractor

3. An independent contractor working or perforning
services in the construction industry.

4. A sole proprietor who engages in the construction
i ndustry and a partner or partnership that is engaged in the
construction industry.

(d) "Enployee" does not include:

1. An independent contractor who is not engaged in the
construction industry.

a. |In order to neet the definition of independent
contractor, at least four of the following criteria nust be

nmet :

9
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1 (1) The independent contractor nmintains a separate

2| business with his or her own work facility, truck, equipment,

3| materials, or simlar accomvdati ons;

4 (I'l)y The independent contractor holds or has applied

5| for a federal enployer identification nunber, unless the

6| i ndependent contractor is a sole proprietor who is not

7| required to obtain a federal enployer identification nunber

8| under state or federal regul ations;

9 (I'l'l) The independent contractor receives conpensation
10| for services rendered or work perforned and such conpensation
11| is paid to a business rather than to an i ndivi dual
12 (1'V) The independent contractor holds one or nore bank
13| accounts in the name of the business entity for purposes of
14| payi ng busi ness expenses or other expenses related to services
15| rendered or work performed for conpensation;

16 (V) The independent contractor perfornms work or is

17| able to performwork for any entity in addition to or besides
18| the enployer at his or her own election w thout the necessity
19| of conpleting an enpl oynent application or process; or

20 (VI) The independent contractor receives conpensation
21| for work or services rendered on a conpetitive-bid basis or
22| conpletion of a task or a set of tasks as defined by a

23| contractual agreenent, unless such contractual agreenent

24| expressly states that an enploynment relationship exists.

25 b. If four of the criteria listed in sub-subparagraph
26| a. do not exist, an individual may still be presuned to be an
27| independent contractor and not an enpl oyee based on ful

28| consideration of the nature of the individual situation with
29| regard to satisfying any of the follow ng conditions:

30 (1) The independent contractor perfornms or agrees to
31| performspecific services or work for a specific amunt of

10
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noney and controls the neans of perform ng the services or
wor K.

(1) The independent contractor incurs the principa
expenses related to the service or work that he or she
perfornms or agrees to perform

(I'l'l) The independent contractor is responsible for
the satisfactory conpletion of the work or services that he or
she perforns or agrees to perform

(1'V) The independent contractor receives conmpensation
for work or services perfornmed for a conm ssion or on a
per-job basis and not on any other basis.

(V) The independent contractor nay realize a profit or
suffer a loss in connection with perfornm ng work or services.

(VI) The independent contractor has continuing or
recurring business liabilities or obligations.

(VIl) The success or failure of the independent
contractor's business depends on the relationship of business
recei pts to expenditures.

c. Notwithstanding anything to the contrary in this
subpar agraph, an individual claimng to be an i ndependent
contractor has the burden of proving that he or she is an
i ndependent contractor for purposes of this chapter

2. Avreal estate licensee, if that person agrees, in
writing, to performfor remuneration solely by way of
conmi ssi on.

3. Bands, orchestras, and nusical and theatrical
performers, including disk jockeys, perfornming in |icensed
prem ses as defined in chapter 562, if a witten contract
evi denci ng an i ndependent contractor relationship is entered

into before the conmencenent of such entertainment.

11

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 SB 708
21-621-05

4. An owner-operator of a notor vehicle who transports
property under a written contract with a nmotor carrier which
evi dences a rel ationship by which the owner-operator assunes
the responsibility of an enpl oyer for the performance of the
contract, if the owner-operator is required to furnish the
necessary nmotor vehicle equi pnment and all costs incidental to
the performance of the contract, including, but not limted
to, fuel, taxes, licenses, repairs, and hired hel p; and the
owner-operator is paid a comi ssion for transportation service
and is not paid by the hour or on some other tine-nmeasured
basi s.

5. A person whose enploynent is both casual and not in
the course of the trade, business, profession, or occupation
of the enployer.

6. A volunteer, except a volunteer worker for the
state or a county, nunicipality, or other governmental entity.
A person who does not receive nonetary remuneration for
services is presuned to be a volunteer unless there is
substanti al evidence that a val uabl e consideration was
i ntended by both enpl oyer and enpl oyee. For purposes of this
chapter, the term"volunteer" includes, but is not limted to:

a. Persons who serve in private nonprofit agencies and
who receive no conpensation other than expenses in an anmount
| ess than or equivalent to the standard nil eage and per diem
expenses provided to sal aried enployees in the sane agency or
if such agency does not have sal ari ed enpl oyees who receive
nm | eage and per diem then such volunteers who receive no
conpensati on other than expenses in an amount |ess than or
equivalent to the customary nil eage and per diempaid to
sal ari ed workers in the community as determ ned by the
departnent; and

12
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b. Volunteers participating in federal prograns
establ i shed under Pub. L. No. 93-113.

7. Unless otherwi se prohibited by this chapter, any
of ficer of a corporation who elects alternative coverage toe—be

exermpt—fromthis—chapter. Such an officer is not an enpl oyee

for any reason under this chapter until the notice of

revocation of alternative coverage eteetion filed pursuant to

s. 440.05 is effective.

8. An officer of a corporation that is engaged in the

construction industry who elects alternative coverage te—be
exerpt—fromthe—provisions—ef—this—ehapter— as ot herw se
permtted by this chapter. Such an officer is not an enpl oyee
for any reason until the notice of revocation of alternative
coverage election filed pursuant to s. 440.05 is effective.

9. An exercise rider who does not work for a single
horse farm or breeder, and who is conpensated for riding on a
case- by-case basis, provided a witten contract is entered
into prior to the comencenent of such activity which
evi dences that an enpl oyee/ enpl oyer rel ationship does not
exi st.

10. A taxicab, linmousine, or other passenger
vehicle-for-hire driver who operates said vehicles pursuant to
a witten agreement with a conpany whi ch provi des any
di spatch, marketing, insurance, conmunications, or other
servi ces under which the driver and any fees or charges paid
by the driver to the conpany for such services are not
condi tioned upon, or expressed as a proportion of, fare
revenues.

11. A person who performs services as a sports
official for an entity sponsoring an interscholastic sports
event or for a public entity or private, nonprofit

13
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1| organi zation that sponsors an amateur sports event. For

2| purposes of this subparagraph, such a person is an independent
3| contractor. For purposes of this subparagraph, the term

4| "sports official" means any person who is a neutra

5| participant in a sports event, including, but not linmted to,
6| unpires, referees, judges, |inespersons, scorekeepers, or

7| tinekeepers. This subparagraph does not apply to any person

8| enployed by a district school board who serves as a sports

9| official as required by the enploying school board or who

10| serves as a sports official as part of his or her

11| responsibilities during normal school hours.

12 12. Medicaid-enrolled clients under chapter 393 who
13| are excluded fromthe definition of enploynent under s.

14| 443.1216(4)(d) and served by Adult Day Training Services under
15| the Home and Conmunity- Based Medi caid Waiver programin a

16| sheltered workshop setting licensed by the United States

17| Departnment of Labor for the purpose of training and earning
18| less than the federal hourly m ni mum wage.

19 (16) (a) "Enployer" neans the state and all politica
20| subdivisions thereof, all public and quasi-public corporations
21| therein, every person carrying on any enploynment, and the
22| legal representative of a deceased person or the receiver or
23| trustees of any person. The termincludes an enpl oynent
24| agency, an enpl oyee |easing conpany, or a simlar agent that
25| provi des enpl oyees to other persons. The term does not include
26| a reqgistry licensed under s. 400.506. “Erployer—alse—inecludes
27 ooy rERt—agenci-es—enployeeteasi-rg—conrpani-es—and—siito
28| agents—who—provi-de—enptoyees—to—other—persoens— |If the enpl oyer
29| is a corporation, parties in actual control of the
30| corporation, including, but not linmted to, the president,
31| officers who exercise broad corporate powers, directors, and

14
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all sharehol ders who directly or indirectly ow a controlling
interest in the corporation, are considered the enployer for
t he purposes of ss. 440.105, 440.106, and 440.107.

(b) A honeowner shall not be considered the enpl oyer
of persons hired by the honeowner to carry out construction on
t he honeowner's own prem ses if those prenises are not
intended for imedi ate | ease, sale, or resale.

(c) Facilities serving individuals under subparagraph
(15)(d) 12. shall be considered agents of the Agency for Health
Care Adnministration as it relates to providing Adult Day
Trai ning Services under the Home and Conmunity-Based Medicaid
Wai ver program and not enployers or third parties for the
purpose of limting or denying Medicaid benefits.

(17)(a) "Enploynent," subject to the other provisions
of this chapter, means any service perforned by an enpl oyee
for the person enploying himor her

(b) "Enploynment" includes:

1. Enploynment by the state and all politica
subdi vi sions thereof and all public and quasi-public
corporations therein, including officers elected at the polls.

2. Al private enploynents in which four or nore
enpl oyees are enpl oyed by the sanme enpl oyer or, with respect
to the construction industry, all private enploynment in which
one or nore enpl oyees are enployed by the same enpl oyer.

3. Volunteer firefighters responding to or assisting
with fire or nmedical energencies whether or not the
firefighters are on duty.

(c) "Enploynment" does not include service perforned by

or as:

1. Domestic servants in private hones.

15
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1 2. Agricultural |abor performed on a farmin the

2| enploy of a bona fide farner, or association of farmers, that
3| enploys 5 or fewer regular enployees and that enploys fewer

4| than 12 other enployees at one tinme for seasonal agricultura
5| labor that is conpleted in | ess than 30 days, provided such

6| seasonal enpl oynent does not exceed 45 days in the sane

7| cal endar year. The term "farm' includes stock, dairy, poultry,
8| fruit, fur-bearing aninmals, fish, and truck farnms, ranches,

9| nurseries, and orchards. The term "agricultural |abor"

10| includes field forenen, tinmekeepers, checkers, and other farm
11| | abor supervisory personnel

12 3. Professional athletes, such as professional boxers,
13| wrestlers, baseball, football, basketball, hockey, polo,

14| tennis, jai alai, and simlar players, and notorsports teans
15| competing in a notor racing event as defined in s. 549.08.

16 4. Labor under a sentence of a court to perform

17| community services as provided in s. 316.193.

18 5. State prisoners or county innates, except those

19| performing services for private enployers or those enunerated
20| in s. 948.036(1).

21 Section 6. Subsection (3) of section 440.04, Florida
22| Statutes, is anended to read:

23 440. 04 Waiver of exenption.--

24 (3) A corporate officer who has elected alternative
25| coverage under exenpted—herselHf—er—hinself—by proeper—notice
26 | froemthe—-eoperation—of this chapter may at any tinme revoke such
27| election exernption and thereby accept the provisions of this
28| chapter by giving notice as provided in s. 440.05.

29 Section 7. Section 440.05, Florida Statutes, is

30| anended to read:

31
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1 440.05 Election of alternative coverage exernption

2| revocation of election; notice; certification.--

3 (1) Each corporate officer who elects alternative

4| coverade under net—teo—accept—the—proevisiens—ef this chapter or

5| who, after making eleeting such an el ection exenption, revokes

6| that election nmust exenptien—shatt mail to the departnment in

7| Tall ahassee notice to that sueh effect in accordance with a

8| formto be prescribed by the departnent.

9 (2) Each sole proprietor or partner who elects

10| alternative coverage under this chapter te—beinreludedinthe

11| definition—of—enployee~ or who, after such an el ection

12| revokes that election nust nmail to the departnent in

13| Tal |l ahassee notice to that sueh effect, in accordance with a

14| formto be prescribed by the departnent.

15 (3) Each officer of a corporation who is engaged in

16| the construction industry and who elects alternative coverage

17| under an—exenptionfroemthis chapter or who, after electing

18| such coverage exerptien, revokes that election exemptien, mnust

19| mail a witten notice to that sueh effect to the departnent on

20| a formprescribed by the departnment. The notice of election of

21| alternative coverage te—be—exerpt—fromtheprovisiens—ofthis

22| ehapter nmust be notarized and under oath. The notice of

23| el ection te—be—exerpt Which is submitted to the departnent by

24| the officer of a corporation who is allowed to do so elaiman

25| exepptien—as—providedby—this—ehapter nmust |ist the nane,

26| federal tax identification nunber, social security nunber, al

27| certified or registered |icenses issued pursuant to chapter

28| 489 held by the person seeking the alternative coverage

29| exemptien, a copy of relevant docunmentation as to enpl oynent

30| status filed with the Internal Revenue Service as specified by

31| the departnment, a copy of the relevant occupational license in
17
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1| the primary jurisdiction of the business, and the registration
2| nunber of the corporation filed with the Division of

3| Corporations of the Departnment of State along with a copy of

4| the stock certificate evidencing the required ownershi p under
5| this chapter. The notice of el ection te—be—exerpt nust

6| identify each corporation that enploys the person nmaking the

7| election eleetingthe—exerptien and nust list the socia

8| security nunmber or federal tax identification nunber of each

9| such enployer and the additional docunmentation required by

10| this section. In addition, the notice of election te—be—exenrpt
11| must—provide—that—the officer—eleeting—an—exenptionis—not

12| entittedtobenefits—under—this—chapter—must—provide—thatthe
13| eleetion—does—noet—exceed—exerptiontwtsfor—offiecers

14| provided—+nr—s—440-02—and nmust certify that any enpl oyees of
15| the corporation whose officer elects alternative coverage an
16| exenption are covered by workers' conpensation insurance or,
17| if applicable, alternative coverage. Upon receipt of the

18| notice of the el ection te—be—exenrpt, receipt of al

19| application fees, and a determination by the departnent that
20| the notice neets the requirenents of this subsection, the
21| departnment shall issue a certification of the election to the
22| officer, unless the departnent determines that the information
23| contained in the notice is invalid. The departnment shal
24| revoke a certificate of election te—beexenrpt—from-ecoverage
25| upon a determ nation by the department that the person does
26| not neet the requirenents for alternative coverage exernption
27| or that the information contained in the notice of election te
28| be—exenpt is invalid. The certificate of election nmust |ist
29| the nanme of the corporation listed in the notice of election
30| reguest—for—exenption. A new certificate of election nmust be
31| obtained each tine the person is enployed by a new or

18
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different corporation that is not listed on the certificate of
el ection. A copy of the certificate of election nust be sent
to each workers' conpensation carrier identified in the
request for exenption. Upon filing a notice of revocation of
el ection, an officer who is a subcontractor or an officer of a
corporate subcontractor nust notify her or his contractor
Upon revocation of a certificate of election ef—exerptioen by
the departnent, the department shall notify the workers
conpensation carriers identified in the notice of election
reguest—for—exenption.

(4) The notice of election of alternative coverage te

be—exerpt—f+rom-theprovisions—ofthis—chapter nust contain a

notice that clearly states in substance the follow ng: "Any

person who, knowingly and with intent to injure, defraud, or
decei ve the departnent or any enployer or enployee, insurance
conpany, or any other person, files a notice of election of
alternative coverage to—be—exenpt containing any fal se or

m sl eading information is guilty of a felony of the third

degree." Each person filing a notice of election te—be—-exenpt
shall personally sign the notice and attest that he or she has

revi ewed, understands, and acknow edges the foregoing notice.
(5) A notice given under subsection (1), subsection

(2), or subsection (3) becones shal—becore effective when

i ssued by the departnment or 30 days after an application for

alternative coverage an—exenptien is received by the

departnment, whi chever occurs first. However, if an accident or

occupati onal di sease occurs |ess than 30 days after the
effective date of the insurance policy under which the paynent
of conpensation is secured or the date the enpl oyer qualified

as a self-insurer, such notice is effective as of 12:01 a. m

19
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of the day following the date it is mailed to the departnent
in Tal |l ahassee.

(6) A construction industry certificate of election of
alternative coverage to—be—exenpt which is issued in

accordance with this section is shalkH—be valid for 2 years

after the effective date stated thereon. Both the effective
date and the expiration date nust be listed on the face of the
certificate by the departnment. The construction industry
certificate nmust expire at mdnight, 2 years after fremits

i ssue date, as noted on the face of the exenption certificate.

ronth—foHewing—bPeeerber—31—1998— A construction industry
certificate of election te—be—exenpt my be revoked before its

expiration by the officer for whomit was issued or by the

departnment for the reasons stated in this section. At |east
60 days before prior—te the expiration date of a construction
i ndustry certificate of el ection exerptien—issued—after
Peecerber—1—1998, the departnment shall send notice of the
expiration date and an application for renewal to the
certificatehol der at the address on the certificate.

(7) Any contractor responsible for conmpensati on under
s. 440.10 may register in witing with the workers
conpensation carrier for any subcontractor and is shat-
thereafter be entitled to receive witten notice fromthe
carrier of any cancellation or nonrenewal of the policy.

(8)(a) The department nust assess a fee of $50 with
each request for a construction industry certificate of
election of alternative coverage to—be—exenpt or renewal of

20
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election of alternative coverage te—be—exenpt under this

secti on.

(b) The funds collected by the departnent shall be
used to administer this section, to audit the businesses that
pay the fee for conpliance with any requirenments of this
chapter, and to enforce conpliance with the provisions of this
chapter.

(9) The department may by rule prescribe forns and
procedures for filing an election of alternative coverage

exenption, revocation of election te—be—-exenpt, and notice of

el ection of coverage for all enployers and require specified

forms to be submitted by all enployers in filing for the

election of alternative coverage exemptien. The department nay

by rul e prescribe forns and procedures for issuing a

certificate of the election of alternative coverage exerptien

(10) Each officer of a corporation who is actively

engaged in the construction industry and who el ects

alternative coverage an—exerption—f+roemthis—ehapter shal

mai ntai n busi ness records as specified by the departnent by

rul e, which rules nust include the provision that any

corporation with exempt officers having alternative coverage

engaged in the construction industry nust nmaintain witten
statements of those exenpted persons affirmatively
acknow edgi ng each such individual's exempt status.

(11) Any corporate officer permtted by this chapter
to elect alternative coverage elaiman—exenptioen nmust be

listed on the records of this state's Secretary of State,

Di vi sion of Corporations, as a corporate officer. The

departnment shall issue a stop-work order under s. 440.107(1)

to any corporation who enpl oys a person who clainms to be

eligible for alternative coverage under this chapter exenpt as
21
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a corporate officer but who fails or refuses to produce the
docunents required under this subsection to the departnent
wi thin 3 business days after the request is nade.

(12) Certificates of election of alternative coverage

to—be—exenpt i ssued under subsection (3) shak apply only to
the corporate officer nanmed on the notice of election te—be

exenpt and apply only within the scope of the business or
trade listed on the notice of election te—be—exerpt.

(13) Notices of election of alternative coverage te—be

exenpt and certificates of election of alternative coverage
are te—be—-exenpt—shalt—be subject to revocation if, at any
time after the filing of the notice or the issuance of the
certificate, the person naned on the notice or certificate no
| onger neets the requirenments of this section for issuance of
a certificate. The departnment shall revoke a certificate at
any tinme for failure of the person naned on the certificate to
neet the requirenments of this section.

(14) An officer of a corporation who elects

alternative coverage exerption—fromthis——chapter by filing a

certificate of election under this section may not recover

benefits or conpensation under this chapter other than the

benefits provided by the alternative coverage. For purposes of
deternmining the appropriate prem um for workers' conpensation
coverage, carriers may not consider any officer of a
corporation who validly neets the requirenents of this section
to be an enpl oyee.

(15) Any corporate officer who is an affiliated person
of a person who is delinquent in paying a stop-work order and
penalty assessnment order issued pursuant to s. 440.107, or
owed pursuant to a court order, is ineligible for an election
of alternative coverage exenptien. The stop-work order and

22
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1| penalty assessnent shall be in effect against any such

2| affiliated person. As used in this subsection, the term

3| "affiliated person" neans:

4 (a) The spouse of such other person;

5 (b) Any person who directly or indirectly owns or

6| controls, or holds with the power to vote, 10 percent or nore
7| of the outstanding voting securities of such other person

8 (c) Any person who directly or indirectly owns 10

9| percent or nore of the outstanding voting securities that are
10| directly or indirectly owned, controlled, or held with the

11| power to vote by such other person;

12 (d) Any person or group of persons who directly or

13| indirectly control, are controlled by, or are under commobn

14| control with such other person;

15 (e) Any person who directly or indirectly acquires al
16| or substantially all of the other assets of such other person;
17 (f) Any officer, director, trustee, partner, owner,

18| manager, joint venturer, or enployee of such other person or a
19| person performing duties simlar to persons in such positions;
20| or

21 (g) Any person who has an officer, director, trustee
22| partner, or joint venturer in common with such person

23 Section 8. Paragraphs (c) and (d) of subsection (1) of
24| section 440.10, Florida Statutes, are anended to read:

25 440.10 Liability for conpensation.--

26 (1)

27 (c) A contractor shall require a subcontractor to

28| provide evidence of workers' conpensation insurance. A

29| subcontractor who is a corporation and has an officer who

30| elects alternative coverage te—-be—exerpt—as—pernmtted under
31
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this chapter shall provide a copy of his or her certificate of

alternative coverage exenptien to the contractor

(d)1. If a contractor becones liable for the paynent
of conpensation to the enpl oyees of a subcontractor who has
failed to secure such paynment in violation of s. 440.38, the
contractor or other third-party payor shall be entitled to
recover fromthe subcontractor all benefits paid or payable
plus interest unless the contractor and subcontractor have
agreed in witing that the contractor will provide coverage.

2. |If a contractor or third-party payor becones |iable
for the paynment of conpensation to the corporate officer of a
subcontractor who is engaged in the construction industry and
has el ected alternative coverage under te-be—exerpt—fromthe
previsiens—of this chapter, but whose election is invalid, the

contractor or third-party payor nmay recover fromthe clai mant

or corporation all benefits paid or payable plus interest,
unl ess the contractor and the subcontractor have agreed in
writing that the contractor will provide coverage

Section 9. Paragraph (a) of subsection (2) and
par agraph (b) of subsection (4) of section 440.105, Florida
Statutes, are anended to read

440.105 Prohibited activities; reports; penalties;
limtations.--

(2) \Whoever violates any provision of this subsection
commits a m sdenmeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It is shatk—be unlawful for any enpl oyer to
knowi ngl y:

1. Coerce or attenpt to coerce, as a precondition to

enpl oynment or otherw se, an enployee to obtain a certificate

24
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1| of election of alternative coverage exemptien pursuant to s.
2| 440.05.

3 2. Discharge or refuse to hire an enpl oyee or job

4| applicant because the enpl oyee or applicant has filed a claim
5| for benefits under this chapter

6 3. Discharge, discipline, or take any other adverse
7| personnel action against any enployee for disclosing

8| information to the departnent or any |aw enforcenent agency
9| relating to any violation or suspected violation of any of the
10| provisions of this chapter or rules promrul gated hereunder

11 4. Violate a stop-work order issued by the departnent
12| pursuant to s. 440.107.

13 (4) \Woever violates any provision of this subsection
14| commits insurance fraud, punishable as provided in paragraph
15| (f).

16 (b) It shall be unlawful for any person

17 1. To knowi ngly nake, or cause to be nade, any false
18| fraudulent, or nmisleading oral or witten statenment for the
19| purpose of obtaining or denying any benefit or paynment under
20| this chapter.

21 2. To present or cause to be presented any witten or
22| oral statenment as part of, or in support of, a claimfor

23| paynent or other benefit pursuant to any provision of this
24| chapter, knowi ng that such statenent contains any false,

25| inconplete, or msleading information concerning any fact or
26| thing material to such claim

27 3. To prepare or cause to be prepared any witten or
28| oral statenent that is intended to be presented to any

29| enpl oyer, insurance conpany, or self-insured programin

30| connection with, or in support of, any claimfor paynment or
31| other benefit pursuant to any provision of this chapter

25
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knowi ng that such statenment contains any fal se, inconplete, or
m sl eadi ng i nformati on concerning any fact or thing nmateria
to such claim

4. To knowi ngly assist, conspire with, or urge any
person to engage in activity prohibited by this section.

5. To knowi ngly make any fal se, fraudul ent, or
m sl eading oral or witten statenent, or to knowingly omt or
conceal material information, required by s. 440.185 or s.
440. 381, for the purpose of obtaining workers' conpensation
coverage or for the purpose of avoiding, delaying, or
di mi ni shing the amobunt of paynment of any workers' conpensation
prem uns.

6. To knowi ngly misrepresent or conceal payroll
classification of workers, or information regarding an
enpl oyer's loss history which would be material to the
conmput ati on and application of an experience rating
nodi fication factor for the purpose of avoiding or dimnishing
t he amount of paynment of any workers' conpensation prem uns.

7. To knowi ngly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of conpliance with s. 440.38, as
evidence of eligibility for a certificate of alternative
cover age exenption under s. 440.05.

8. To knowingly violate a stop-work order issued by
the departnent pursuant to s. 440.107.

9. To knowi ngly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of identity for the purpose of
obt ai ning enpl oynent or filing or supporting a claimfor

wor kers' conpensati on benefits.

26
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1 Section 10. Paragraph (d) of subsection (5) of section
2| 489.115, Florida Statutes, is anended to read:

3 489.115 Certification and registration; endorsenent;

4| reciprocity; renewals; continuing education.--

5 (5)

6 (d) An applicant for initial issuance of a certificate
7| or registration shall subnmit as a prerequisite to qualifying

8| for alternative anr—exenrption—fromworkers—eonpensation

9| coverage reguirerments under s. 440.05 an affidavit attesting
10| to the fact that the applicant will obtain such alternative

11| coverage ar——exerptien within 30 days after the date the

12| initial certificate or registration is issued by the board.

13 Section 11. Paragraph (b) of subsection (3) of section
14| 489.515, Florida Statutes, is anended to read:

15 489.515 Issuance of certificates; registrations.--

16 (3)

17 (b) An applicant for initial issuance of a certificate
18| or registration shall submt as a prerequisite to qualifying
19| for alternative apr—exerptionfromworkers—ecenpensation

20| coverage reguirerents under s. 440.05 an affidavit attesting
21| to the fact that the applicant will obtain such alternative

22| coverage an—exenption within 30 days after the date the

23| initial certificate or registration is issued by the board.

24 Section 12. Except for this section and section

25| 440.095(9), Florida Statutes, as created by section 4 of this
26| act, which shall take effect upon becoming a law, this act

27| shall take effect January 1, 2006.

28

29

30

31
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SENATE SUMVARY

Del etes the authority of certain persons to elect to be
exenpt from workers' conpensati on coverage. The new
alternative will be regular workers' conpensation
coverage or an alternative coverage for accidents only,
whet her work-rel ated or not work-rel ated. Provides
standards for alternative coverage and a schedul e of
benefits payable for catastrophic injuries. (See bill for
details.)
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