Fl ori da Senate - 2005 CS for CS for CS for SB 750

By the Comrittees on Crimnal Justice; Judiciary; Regul ated
I ndustries; and Senator Baker

591-2323-05

1 A Dbill to be entitled

2 An act relating to talent agencies and

3 advance-fee tal ent services; repealing part Vi
4 of ch. 468, F.S., relating to the regul ati on of
5 tal ent agencies; prescribing authority of |oca
6 governments with respect to regul ati on of

7 tal ent agencies; providing definitions;

8 requiring each talent agency and advance-fee

9 talent service to obtain a surety bond for a

10 speci fied amount; requiring each tal ent agency
11 and advance-fee talent service to give each

12 artist a copy of the bond; providing crimna

13 penalties for failing to conply with the

14 bondi ng requirenents; requiring each talent

15 agency and advance-fee talent service to

16 mai ntain a permanent office during certain

17 speci fied hours; directing that certain

18 records, with specified information in them be
19 kept for each artist; requiring that records be
20 mai ntai ned for a specified period; directing
21 that all records of a tal ent agency and
22 advance-fee tal ent service be open to the
23 i nspection of a state attorney; requiring that
24 the tal ent agency or advance-fee talent service
25 give the state attorney a copy of the records
26 when so requested; providing crimnal penalties
27 if the talent agency or advance-fee tal ent
28 service fails or refuses to disclose
29 information to a state attorney; providing
30 crimnal penalties for failing to properly
31 mai ntain an office or failing to conply with
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1 the requirenments pertaining to records;

2 directing a talent agency or advance-fee tal ent

3 service to post an itenized schedul e of maxi mum

4 fees, charges, or conmi ssions that it intends

5 to charge and collect for its services;

6 providing for the location for posting of the

7 schedul e; providing crimnal penalties for

8 failing to include or post the fee schedul e;

9 requiring that an artist and a tal ent agency or
10 advance-fee talent service enter into a witten
11 contract when such entity agrees to perform
12 services for the artist; providing an exception
13 under specified circunstances; providing for
14 the content of the witten contract; requiring
15 that a tal ent agency or advance-fee talent
16 service provide each artist with a copy of the
17 contract; directing that all noney collected by
18 a talent agency from an enpl oyer or buyer be
19 paid to the artist within a specified period;
20 provi ding that a contract is voi dabl e under
21 certain circunstances; permitting an artist to
22 cancel a contract by giving witten notice of
23 the cancellation to the tal ent agency or
24 advance-fee talent service within a specified
25 period; prohibiting an artist fromwaiving the
26 right to cancel a contract; providing the way
27 in which a talent agency or advance-fee tal ent
28 service nust refund noney to an arti st;

29 providing crimnal penalties for violating
30 provisions relating to contracting; requiring
31 any person who hol ds hinself or herself out as
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1 an enpl oyee or agent of a talent agency or

2 advance-fee talent service to submit

3 fingerprints for background screening

4 requirenents; directing that a tal ent agency or

5 advance-fee tal ent service provide each arti st

6 with a copy of the screening results; providing

7 crimnal penalties for not conplying with

8 fingerprint screening procedures; specifying

9 certain prohibited acts by a talent agency or

10 advance-fee talent service; providing crimna

11 penalties for failure to conmply; providing for

12 certain specified civil renedies for violations
13 of the act; renoving the authority of the

14 Depart ment of Business and Prof essiona

15 Regul ation to regul ate tal ent agencies;

16 providing for the use of certain funds after

17 the effective date of the act; requiring the

18 departnment to rebate tal ent agency license

19 fees; authorizing the department to continue to
20 prosecute any |egal proceedings and rel ated
21 admi nistrative cases that are pending on the
22 effective date of the act; providing an
23 effective date.
24
25| Be It Enacted by the Legislature of the State of Florida:
26
27 Section 1. Part VIl of chapter 468, Florida Statutes,
28| consisting of sections 468.401, 468.402, 468.403, 468. 404,
29| 468.405, 468.406, 468.407, 468.408, 468.409, 468.410, 468.411
30| 468.412, 468.413, 468.414, and 468.415, is repeal ed.
31
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Section 2. No preenption of |ocal governnent authority

to requl ate.--Requl ation of talent agencies is no |onger

preenpted by the state as of July 1, 2005. As such, any county

or _nunicipality may adopt or enforce any ordi nance that

reqgulates the licensure or operation of talent agencies or

advanced-fee talent services; however, such regul ati on nust be

consistent with the provisions of this act.

Section 3. Definitions.--As used in sections 2 through

9 of this act, the term

(1) "Advance-fee talent service" neans _a service

practiced by a person or business entity, or the person's or

busi ness entity's enployees or authorized agents, which

charges, attenpts to charge, or receives an advance fee from

an artist for the purpose of pronoting, but not procuring, the

enpl oynent _or _engagenent of the artist. Pronmpoting the

enpl oynent or_engagenent of an artist includes, but is not

limted to, the followi ng activities:

(a) Pronpting or advertising an artist to a casting

director, talent agency, talent manager, or any other person

represented to be in a position to offer assistance in

procuring engagenents or enploynent for the artist.

(b) Pronpting or advertising an artist by using the

Internet, trade publications, or other nedia.

(c) Reqgistering or listing an artist for enploynent in

the entertai nnent industry or as a custoner of the advance-fee

tal ent service

(d)  Mnaging, directing, devel oping, or advancing the

artist's career.

(e) Preparing the artist for enploynent through career

counseling or consulting, vocational guidance, aptitude

testing, or evaluation.

4
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(2) "Advance fee" neans a fee that is due fromor paid

by an artist before the artist obtains enploynent as an arti st

or _before the artist receives earnings as an artist. An

advance fee also includes noney paid by the artist which

exceeds the earnings received by the artist.

(a) An advance fee does not include reinbursenent for

out - of - pocket costs actually incurred by an advance-fee tal ent

service on behalf of the artist when paying for services

rendered or goods provided to the artist by an independent

third party if all of the follow ng conditions are net:

1. The advance-fee talent service does not have a

direct or an indirect financial interest in the third party.

2. The advance-fee talent service does not accept a

referral fee or other consideration fromthe third party.

3. The services rendered or goods provided for the

out - of - pocket costs are not represented to be, and are not, a

condition for the advance-fee talent service to register or

list the artist with the advance-fee talent service.

4. The advance-fee talent service nmmintains adequate

records docunenting that any ampunt to be reinbursed to the

advance-fee talent service was actually advanced or owed to a

third party, that the third party is not a person in which the

advance-fee talent service has a direct or indirect financia

interest, and that the advance-fee talent service did not

receive any consideration for referring the artist.

(b) The burden of producing evidence to support a

def ense based upon an exenption or an exception provided in

paradraph (a) is on the advance-fee talent service claining

the exenption or exception.

(3) "Artist" neans a person who seeks to becone or is

an_actor, actress, director, witer, cinenntodrapher
5
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conposer, lyricist, arranger, nodel, extra, or other person

rendering professional services on the legitinmate stage or in

the production of notion pictures, radi o productions,

nusicals, television productions, print advertisenents, or

ot her entertai nnent enterprises.

(4) "Buyer" or "enployer" neans a person, conpany,

partnership, corporation, or other business entity that uses

the services of a talent agency or advance-fee talent service.

(5) "Conpensation" nmeans _any one or nore of the

fol |l owi ng:
(a) Mbney or other valuable consideration paid or

prom sed to be paid for services rendered by an individua

conducting the business of a talent agency or an advance-fee

tal ent service

(b) Mbney received by a person in excess of that which

has been paid by the person for transportation, transfer of

baggage., or board and lodging for an applicant for enploynent;

or

(c) The difference between the ampunt of noney

received by a person who furni shes enployees, perforners, or

entertainers for circus, vaudeville, theatrical, or other

entertai nnents, exhibitions, engagenents, or performnces and

the anmpunt paid by the person to an enpl oyee, perforner, or

ent ert ai ner.

(6) "Divided fee" neans the process by which, without

witten contractual approval of the artist, any two or npre

persons receive conpensation for perform ng services for an

artist and the total conpensation paid to these persons

exceeds the conpensation that would have been paid to only one

person _acting on behalf of the artist.

6
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1 (7) "Engagenent" neans any enpl oynment or pl acenent of
2| an artist during which the artist performs in his or her

3| artistic capacity. The term does not apply to procuring opera,
4| nusic, theater, or dance engagenents for any nonprofit

5| organi zation defined in s. 501(c)(3) of the Internal Revenue
6| Code or any nonprofit arts organization in this state which

7| has received a grant fromthe Division of Cultural Affairs of
8| the Departnment of State or has participated in the state

9| touring program of the Division of Cultural Affairs.

10 (8) "Operator" neans the person who is or who will be
11| in actual charge of a talent agency or an advance-fee tal ent
12| service

13 (9) "Owner" neans a partner in a partnership, nenber
14| of a firm or one or nmore principal officers of a corporation
15| whose partnership, firm or corporation owns a talent agency
16| or an advance-fee talent service, or an individual who is the
17| sole owner of a talent agency or an advance-fee talent

18| service

19 (10) "Talent agency" or "agency" neans a business
20| entity or person who, for conpensation, engages in the
21| occupation or business of procuring or attenpting to procure
22| engagenents for an artist and includes the agency's enpl oyees
23| and authorized agents.
24 Section 4. Bond required.--
25 (1) Each talent agency or advance-fee talent service
26| shall obtain a bond in the formof a surety by a reputable
27| conmpany engaged in the bonding business which is authorized to
28| do business in this state. The bond nmust be for the penal sum
29| of not less than $10,000 and be conditioned on the talent
30| agency or advance-fee talent service confornming to and not
31
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1| violating any duty, term condition, provision, or requirenent
2| of this act.

3 (2) A talent agency or advance-fee talent service nust
4| provide the artist with a copy of the bond.

5 (3) If a person fails to obtain or maintain a bond

6| according to this section, the person comits:

7 (a) A msdeneanor of the second degree for a first

8| violation, punishable as provided in section 775.082 or

9| section 775.083, Florida Statutes.

10 (b) A msdeneanor of the first degree for a second or
11| subsequent violation, punishable as provided in section

12| 775.082 or section 775.083, Florida Statutes.

13 Section 5. Ofice and records.--

14 (1) A talent agency or advance-fee talent service nust
15| maintain a permanent office and nust maintain requl ar

16| operating hours at that office. The office shall not be

17| located on or within any property where intoxicating liquor is
18| sold, where ganbling is permitted, or where acts of

19| prostitution are comitted.

20 (2) A talent agency or advance-fee talent service nust
21| keep on file the application, registration, and fully executed
22| contract of each artist that the tal ent agency or advance-fee
23| talent service represents. The artist file of a talent agency
24| nust also include the total anpunt of conpensation received by
25| the artist, the anpunt of conpensation received by the artist
26| for each performance, and docunentation of all attenpts made
27| by the talent agency to procure engagenents for the artist.

28| The artist file of an advance-fee talent service must also

29| include docunmentation of all attenpts to pronote or advertise
30| the artist.

31
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1 (3) A talent agency or advance-fee talent service

2| shall not knowingly nake a false entry in an applicant's file
3| or receipt file.

4 (4) Each docunent in the file must be preserved for a
5| period of not less than 5 years after the date of the |ast

6| entry entered into the file.

7 (5)(a) All books, records, and other papers kept under
8| this act by a talent agency or advance-fee talent service nust
9| be open to the inspection of a state attorney, or the state
10| attorney's authorized agent, at any reasonable hour. The

11| talent agency or advance-fee talent service nust give the

12| state attorney a true copy of the books, records, and papers,
13| or any portion thereof, when so requested.

14 (b) A person may not refuse to disclose any

15| information within his or her know edge as required by this
16| subsection, or fail or refuse to produce any docunent, book
17| or record for inspection which is in his or her possession, to
18| a state attorney or the state attorney's authorized agent.

19 (c) If a person fails or refuses to disclose

20| information to a state attorney as required by this

21| subsection, the person commits a ni sdeneanor of the second

22| degree, punishable as provided in section 775.082 or section
23| 775.083, Florida Statutes.

24 (6) A talent agency nust mmintain records that contain
25| all of the following information or docunents:

26 (a) The name and current address of each arti st

27| enploying the talent agency.

28 (b) The ampunt of conmissions the talent agency has

29| received from each artist.

30 (c) A record sheet for each engagenent obtained by the
31| talent agency. The record sheet is the only record required to
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show engagenents. The record sheet nust be kept in the

artist's file for a period of not less than 5 years after the

date of the |ast record sheet that was posted in the artist's

file.

(d) The engagenent the artist was performing in at the

tine the artist was retained by the talent agency. The

docunents nust include the anmpunt of conpensation received by

the artist fromthi s engagenent.

(e) The engagenents the talent agency procured for the

artist after the artist and talent agency entered into a

contract. The docunents nust include the ampunt of

conpensation received by the artist fromthe engagenents

obtained for the artist during the life of the contract.

(7) An advance-fee talent service nust nmintain

records that contain all of the followi ng information or

docunents:

(a) The nane _and current address of each arti st

enpl oyi ng the advance-fee talent service.

(b) The ampunt of the advance fees paid by or for the

artist during the termof the contract with the advance-fee

tal ent service

(c) A record of all efforts nmade in pronpting the

artist. A record of each effort to pronote the artist nust be

mai ntained in the artist's file for a period of not |ess than

5 years after the effort to pronnte the artist was nmde.

(8)(a) |If a person fails to maintain a pernmanent

office and keep regqular hours at that office, fails to

mai ntain records and files as required by this section, or

knowi ngly makes false entries in an artist's files, the person

comits:

10
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1 1. A misdeneanor of the second degree for a first

2| violation, punishable as provided in section 775.082 or

3| section 775.083, Florida Statutes.

4 2. A misdeneanor of the first degree for a second or
5| subsequent violation, punishable as provided in section

6| 775.082 or section 775.083, Florida Statutes.

7 (b) If a person establishes or keeps an office where

8| intoxicating liquor is sold, where ganbling is permtted, or
9| where acts of prostitution are conmitted, the person commits a
10| felony of the third degree, punishable as provided in section
11| 775.082, section 775.083, or section 775.084, Florida

12| Statutes.

13 Section 6. Contracts and fees.--

14 (1)(a) A talent agency or advance-fee talent service
15| shall post an item zed schedule of maximum fees, charges, or
16| commissions that it intends to charge and collect for its

17| services. The schedule nust be posted in a conspicuous place
18| in each place of business. The schedule nust be printed in not
19| less than 30-point bol dfaced type.

20 (b) Atalent agency that uses a witten contract

21| containing a schedule of its maximum fees, charges, and

22| commi ssions is not required to post the schedul e.

23 (c) If a person fails to include a schedul e containing
24| the maxi num fees, charges, and conmi ssions of the person in a
25| witten contract or fails to post in a conspicuous place a

26| schedul e of the maxinum fees, charges, and conmi ssions, if

27| required to do so, the person conmits:

28 1. A misdeneanor of the second degree for a first

29| violation, punishable as provided in section 775.082 or

30| section 775.083, Florida Statutes.

31
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2. A misdeneanor of the first degree for a second or

subsequent viol ation, punishable as provided in section

775.082 or section 775.083, Florida Statutes.

(2) An artist and a talent agency or advance-fee

talent service nust enter into a witten contract when the

parties agree that a talent agency or advance-fee talent

service shall perform services for the artist. |If the

circunstances of the arrangenent between the artist and the

tal ent _agency or advance-fee talent service prevent the

execution of a contract before the artist perforns, the arti st

and the talent agency or advance-fee talent service nust

execute the contract no later than 7 days after the first

performance.

(3) The contract nust incorporate the full agreenent

bet ween the artist and the tal ent agency or advance-fee tal ent

service, be contained in a single docunent, and include the

elenents set forth in this section.

(4) Each contract between an artist and an advance-fee

tal ent service nust contain all of the follow ng provisions:

(a) A description of the specific services to be

perforned by the advance-fee talent service, the duration of

the contract, and the refund provisions if the services are

not provided according to the contract.

(b) A statenent of the fees that the advance-fee

talent service will charge to or collect fromthe artist

receiving the services and the date or dates when the arti st

nust pay the fees.

(c) The followi ng statement, in type no snaller than

10-poi nt _bol df aced type and in close proximty to the artist's

signature, nmust be included in each advance-fee talent service

contract:
12
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1

2 Rl GHT TO REFUND

3

4 If you pay in advance all or any portion of a
5 fee charged to you by (nanme of advance-fee

6 talent service) and you fail to receive the

7 services pronised to you or that you were |ed
8 to believe would be perforned, (nane of

9 advance-fee talent service) shall, upon your

10 reguest, return the full anpunt paid by you

11 within 48 hours after your request for a

12 refund. If the refund is not nade within 48

13 hours, (nanme of advance-fee talent service)

14 shall also pay to you, in addition to the

15 refund due to you, a sumequal to the anpunt of
16 t he refund.

17

18 YOUR RI GHT TO CANCEL

19 (enter date of transaction)
20
21 You may cancel this contract for advance-fee
22 talent services without any penalty or
23 obligation if you give notice of the
24 cancellation, in witing, no later than 14 days
25 after the date of the transaction stated above.
26 If you wish to cancel the contract, you nust
27 mail or deliver a signed and dated copy of the
28 followi ng cancellation notice, another witten
29 docunent notifying the advance-fee talent
30 service that you intend to cancel the contract,
31 or send a telegram fax, or e-mail notifying

13
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the advance-fee talent service that you intend

to cancel the contract, to (name of advance-fee

tal ent service) at (address of its place of
busi ness) NOT LATER THAN M DNI GHT AFTER (enter

the date).

ONLY A TALENT AGENCY MAY ENGAGE | N THE
OCCUPATI ON OF PROCURI NG, OFFERI NG, PROM SI NG,
OR ATTEMPTI NG TO PROCURE EMPLOYMENT OR
ENGAGEMENTS FOR AN ARTI ST.

CANCELLATI ON NOTI CE

| _hereby cancel this contract.

Dat ed:

Artist Signature.

(5) A talent agency or advance-fee talent service nust

give each artist a copy of the signed or authenticated

contract listing the services to be provided and the fees,

charges, or conmissions to be charged at the tine the contract

is signed.
(6) A talent agency or advance-fee talent service nust

give each artist a copy of this act at the tine the contract

is signed.
(7)(a) Al noney collected by a talent agency from an

enpl oyer _or buyer for the benefit of an artist nust be paid to

the artist within 7 business days after receiving the noney
14

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2005 CS for CS for CS for SB 750
591-2323-05

fromthe enployer. The talent agency nmay reduce the anpunt

paid to the artist by the talent agency's conm Ssion.

(b) A talent agency is not required to pay noney to an

artist until the talent agency receives paynent fromthe

enpl oyer or_ buyer.

(8) A contract entered into by a tal ent agency or

advance-fee talent service which does not conformto this act

is voidable by the artist. If an artist voids a contract wth

a _talent agency or advance-fee talent service, the artist is

not required to pay or return any consideration received from

the talent agency or advance-fee talent service to induce the

artist to enter into the contract.

(9) An artist may cancel a contract with a tal ent

agency or advance-fee talent service by giving witten notice

of the cancellation to the talent agency or advance-fee talent

service no later than 14 days after the date of transaction.

If an artist cancels a contract, the artist is not required to

pay or return any consideration received fromthe talent

agency or advance-fee talent service to induce the artist to

enter into the contract.

(10) An artist shall not waive the right to cancel a

contract with a talent agency or advance-fee talent service as

provided in this act. Any attenpt by a tal ent agency or

advance-fee talent service to induce an artist to waive the

artist's right to cancel the contract is a violation of this

act .

(11)(a) 1f an artist gives consideration to a talent

agency to be used for expenses to obtain a specific engagenent

or enploynent and the talent agency fails to procure the

speci fic engagenent or enploynent for the artist, the tal ent

15
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agency shall, upon the artist's demand, repay al

consideration paid by the artist.

(b) The talent agency nust refund the consideration to

the artist no later than 48 hours after receiving the demand

fromthe artist. |If the talent agency does not refund the

artist within the prescribed tine period, the tal ent agency

nmust pay the artist a penalty that is equal to the anpunt of

all consideration paid to the talent agency.

(12) An advance-fee talent service nust refund fees as

foll ows:

(a) |If the artist does not receive the services

proni sed or the services the artist was led to believe would

be perforned, the advance-fee talent service nust, upon the

artist's demand, refund the artist any fees collected by the

advance-fee talent service for those services. The advance-fee

talent service nust nmake the refund to the artist no |ater

than 48 hours after the artist demands the refund. |If the

advance-fee talent service does not refund the artist within

the prescribed tinme period, the advance-fee talent service

nmust pay the artist a penalty that is equal to the anpunt of

all fees paid to the advance-fee talent service.

(b) |If an artist cancels the contract, the advance-fee

tal ent service nust refund in full all fees paid by the

artist. The advance-fee talent service nust refund the fees no

|later than 14 days after the artist cancels the contract. |f

the advance-fee talent service does not refund the arti st

within the prescribed tinme period, the advance-fee talent

service nust pay the artist a penalty that is equal to the

ampunt_of all fees paid to the advance-fee talent service.

(13) A talent agency or advance-fee talent service

that viol ates subsections (2)-(6) commits
16
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1 (a) A msdeneanor of the second degree for a first

2| violation, punishable as provided in section 775.082 or

3| section 775.083, Florida Statutes.

4 (b) A msdeneanor of the first degree for a second or
5| subsequent violation, punishable as provided in section

6| 775.082 or section 775.083, Florida Statutes.

7 Section 7. FEingerprinting requirenments.--

8 (1) Before owning, operating, soliciting business for
9| or otherwi se engading in or carrying on the business of a

10| talent agency or advance-fee talent service in this state,

11| each agent, owner, operator, or other person who is acting as
12| or has a financial interest in a talent agency or advance-fee
13| talent service must submit a full set of fingerprints as

14| required by subsection (2) and nmust obtain and mmintain a

15| letter, as provided in paragraph (5)(a)., fromthe Department
16| of Business and Professional Requlation docunenting that the
17| results of the crinminal history check do not disqualify the
18| agent, owner, operator, or other person who is acting as or
19| has a financial interest in a talent agency or advance-fee
20| talent service.
21 (2) Each owner of a talent agency or advance-fee
22| talent service shall subnmit to the Departnment of Business and
23| Professional Requlation a full set of fingerprints, along with
24| all applicable fees for processing and mai ntenance, of each
25| agent, owner, operator, or other person having a financia
26| interest in the talent agency or advance-fee talent service.
27 (3) The fingerprint card or electronic fingerprints
28| nust be forwarded to the Departnment of Law Enforcenment for
29| purposes of processing the fingerprints to deternine if the
30| individual has a state crimnal history record. The
31| fingerprints must also be forwarded to the Federal Bureau of

17
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Investigation for purposes of processing the fingerprints to

determine if the individual has a national crimnal history

record. The information obtained by the processing of the

fingerprints by the Departnent of Law Enforcenent and the

Federal Bureau of Investigation shall be sent to the

Departnent of Business and Professional Requlation for the

purpose of determning if any agent, owner, operator, or other

person having a financial interest in the talent agency or

advance-fee talent service has been found gquilty of,

regardl ess of adjudication, or entered a plea of nolo

contendere or gquilty to sexual battery, |lewd acts, or other

sexual mi sconduct proscribed in chapter 800, Florida Statutes,
or in section 794.011, section 827.071, section 847.012,
section 847.0125, section 847.013, section 847.0133, or
section 847.0145, Florida Statutes.

(4) The cost for the fingerprint processing shall be

borne by the person subject to the crimnal history record

check. The fingerprint processing and mai ntenance fee shall be

collected by the Departnent of Business and Prof essiona

Requl ati on through a process established by rule in an anpunt

not to exceed $100. The Departnent of Law Enforcenment shal

render _a bill to the Departnent of Business and Professiona

Requl ation for the fingerprints submtted by the Departnent of

Busi ness _and Professional Regul ati on each nonth.

(5)  Upon receipt and review of each crimnal history

record, the Departnent of Business and Professional Regul ation

shall, within 30 days, issue a letter to the talent agency or

advance-fee talent service notifying the talent agency or

advance-fee tal ent service:

(a) That the results of the crimnal history check do

not disqualify the agent, owner, operator, or other person who
18
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is acting as or has a financial interest in a talent agency or

advance-fee talent service; or

(b) That the results of the crimnal history check

disqualify the agent, owner, operator, or other person who is

acting as or has a financial interest in a talent agency or

advance-fee tal ent service.

(6) Fach talent agency and advance-fee tal ent service

nmust give the artist a copy of the letter issued by the

Depart nent of Business and Professional Requl ati on docunenting

that the results of the crimnal history check do not

disqualify the agent, owner, operator, or other person who is

acting as or has a financial interest in a talent agency or

advance-fee talent service, as provided under paragraph

(5)(a), before executing a contract with an artist. The letter

nust have been issued within the previous 36 npnths.

(7) A person, talent agency, or advance-fee talent

service that fails to provide a copy of the letter fromthe

Departnment of Business and Prof essional Requl ation indicating

the results of the crimnal history record as required in

subsection (6) commits

(a) A nisdeneanor of the second degree for a first

of fense, puni shable as provided in section 775.082 or section

775.083, Florida Statutes.

(b) A nmisdeneanor of the first degree for a second or

subsequent viol ation, punishable as provided in section

775.082 or section 775.083, Florida Statutes.

(8) |If any talent agency or advance-fee talent service

agent, owner, or _operator, or _any other person who is acting

as or has a financial interest in a talent agency or

advance-fee talent service, fails to submt fingerprints for

t he background check as required by this subsection, the
19
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1| person commits a felony of the second degree, punishable as

2| provided in section 775.082, section 775.083, or section

3| 775.084, Florida Statutes.

4 Section 8. Prohibitions and penalties.--

5 (1)(a) A person, business entity, talent agency, or

6| advance-fee talent service shall not accept an advance fee for
7| procuring, offering, promising, or attenpting to procure

8| enpl oynment or engagenents for an artist.

9 (b) A person, business entity, talent agency, or

10| advance-fee talent service that violates this subsection

11| commits a felony of the third degree, punishable as provided
12| in section 775.082, section 775.083, or section 775.084,

13| Florida Statutes.

14 (2)(a) An advance-fee talent service shall not mmke

15| any false statement, representation, pronmise, or inplication
16| by its choice of name that it is a talent agency. An

17| advance-fee talent service shall not state, pronise, or

18| represent that it will procure, or attenpt to procure

19| enploynent or engagenents for the artist.
20 (b) A person or advance-fee talent service that
21| violates this subsection commits a felony of the third degree,
22| punishable as provided in section 775.082, section 775.083, or
23| section 775.084, Florida Statutes.
24 (3)(a) A person, talent agency, or advance-fee talent
25| service, or an owner, operator, enployee, or agent of a talent
26| agency or advance-fee talent service, shall not:
27 1. Gve an artist false infornmation, nmeke a false
28| prom se or misrepresentation concerning any engagenent or
29| enploynment, or make a false or msleading verbal or witten
30| prom se or guarantee of any engagenent as an artist.
31

20
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2. Print, publish, distribute, or cause, authorize, or

knowi ngly pernmit the making, printing, publication, or

distribution of any false statenent, description, or promse

that woul d reasonably induce a person to act to his or her

damage or _injury.

3. Knowingly commt, or be a party to, any nmateria

fraud, m srepresentation, conceal ment, conspiracy, collusion

trick, schene, or device whereby any other person lawfully

relving upon the work, representation, or conduct of the

tal ent _agency or advance-fee talent service acts or has acted

to his or her injury or danmge.

4. Commt fraud or deceit in the operation of a talent

agency or advance-fee talent service.

5. Conspire with another talent agency or advance-fee

talent service or with another person to commit an act that

coerces, intimdates, or precludes another talent agency or

advance-fee talent service fromadvertising its services.

6. Solicit business, either personally or through any

ot her person, using fraud, deception, or msleading statenents

or _through the exercise of intim dation or undue influence.

7. Exercise undue influence on the artist in order to

exploit the artist for the financial gain of the talent

agency, advance-fee talent service, or a third party.

8. Commt sexual m sconduct with an artist. An owner,

operator, enployee, or agent of the talent agency or

advance-fee talent service shall not use the artist-agent

relationship to induce or attenpt to induce the artist to

engage or attenpt to engage in sexual activity.

9. Enploy an enployee, agent, owner, operator, or

other person with a financial interest who has been convicted

of sexual battery, lewd acts, or other sexual nm sconduct
21
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proscribed in chapter 800, Florida Statutes, or in section
794.011, section 827.071, section 847.012, section 847.0125,
section 847.013, section 847.0133, or section 847.0145,

Fl orida Statutes.

10. Send, or cause to send, an artist to a house of

ill fame, a house or place of anusenent for immpbral purposes,

a place where prostitution is perfornmed, or a place for the

nmodel i ng _or photographing of a minor in the nude, the

character of which could have been ascertai ned upon reasonabl e

inquiry by the talent agency or advance-fee talent service.

For the purposes of this paragraph, the term "nodeling or

phot ographi ng of a nminor in the nude" neans the visual display

of the buttocks, genitals, or femal e breast, areolae, or

ni pples of a person younger than 18 years of age.

(b) A person, talent agency, or advance-fee talent

service that violates this subsection commts a felony of the

third degree, punishable as provided in section 775.082,
section 775.083, or section 775.084, Florida Statutes.

(4)(a) A person, talent agency, or advance-fee talent

service shall not:

1. Mke, or cause to be made, any false, m sl eading,

or _deceptive advertisenent or representation concerning the

services the artist will receive or the costs the artist wll

incur.

2. Publish or cause to be published any false,

fraudul ent, or nisleading infornmation, representation, notice,

or_advertisenent.

3. Charge, collect, or receive conpensation for any

service perfornmed by the tal ent agency or advance-fee tal ent

service greater than the charge, fee, or conpensation

22
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specified in its schedule of maxinmum fees, charges, and

conmi SSi ons.

4. Advertise goods or services in _a nmanner that is

fraudul ent, false, deceptive, or misleading in formor

cont ent .

5. Pernmit, aid, assist, procure, or advise a person to

operate a talent agency or advance-fee talent service contrary

to this act.

6. Fail to performany statutory or | egal obligation

required by law for a talent agency or advance-fee talent

service.

7. Require the applicant or artist to subscribe to or

purchase any publication, postcard service, advertisenent,

resune _service, photography service, website service, or video

or _audi ot apes, or attend any school, acting school, workshop,

or _acting class as a condition to perform ng services for _an

applicant or artist.

8. Charge or attenpt to charge, directly or

indirectly, an artist for creating or providing photodgraphs,

filnstrips, videotapes, audition tapes, denpnstration reels,

tal ent brochures, or other reproductions of the artist, or for

provi ding costunmes, |essons, coaching, or simlar training for

the artist.

9. Refer an artist to a person who charges the arti st

a fee for the services described in this act in which the

tal ent _agency or advance-fee talent service has a direct or

indirect financial interest.

10. Accept any conpensation for referring an artist to

a _person charging the artist a fee for the services described

in this act.

23
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11. Knowingly issue a contract containing any term or

condition that, if conplied with, wuld be in violation of

| aw.

12. Knowingly send or influence an artist to go to a

prospective enployer or place of business the character or

operation of which the talent agency or advance-fee talent

service knows to be in violation of the laws of the United

States or this state.

13. Divide fees with anyone, including, but not

limted to, an agent or other enployee of an enpl oyer, buyer,

casting director, producer, or director

14. Charge a registration fee, except as pern tted for

advance-fee tal ent services.

15. Fail to notify an artist that there is a strike,

| ockout, or other |abor dispute in active progress before

sending the artist to an _engagenent.

(b) A person, talent agency, or advance-fee talent

service that violates this subsection conmmts

1. A nisdeneanor of the second deqgree for a first

viol ation, punishable as provided in section 775.082 or

section 775.083, Florida Statutes.

2. A misdeneanor of the first degree for a second or

subsequent viol ation, punishable as provided in section

775.082 or section 775.083, Florida Statutes.

Section 9. Renedies.--

(1)(a) If a state attorney believes there is probable

cause that a talent agency, advanced-fee talent service, or

ot her person has violated subsection (1), subsection (2), or

subsection (3) of section 8, the state attorney may file a

civil action in the circuit court to enjoin the talent agency,

advanced-fee talent service, or other person from continuing
24
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the violation or doing any act in furtherance thereof, and for

such other relief as the court deens appropriate.

(b) A state attorney may file a civil action in

circuit court upon the sworn affidavit of a person alleging a

violation of this act. The court nmay grant a tenporary or

permanent injunction restraining any talent agency,

advanced-fee talent service, or other person fromviolating

this act and the injunction shall issue w thout bond.

(2)(a) |If an artist or other person is injured by the

m sconduct of a talent agency or advance-fee talent service,

the artist may file a civil action in his or her own name _upon

the bond of the talent agency or advance-fee talent service in

any court having jurisdiction of the ampunt cl ai ned.

(b) The artist or other person filing the conpl aint

may bring the action for tenporary or permanent injunctive

relief and may seek other relief, including, but not limted

to, restitution for damages, court costs, a civil penalty not

to exceed $5,000 for each violation, treble dannges for

injured parties, and reasonable attorney's fees.

(c) Any claimmade by an artist or other person is

assignable, and the assignee is entitled to the sane renedies

upon the bond of the talent agency or advance-fee talent

service or otherwise as the artist or other person aggrieved

woul d be entitled to if the claimhad not been assigned. A

claimso assigned may be enforced in the nane of the assignee.

(3) The renedies provided in this section are

cunul ati ve and not exclusive of any other renedy provided by

| aw.

Section 10. The requlation of talent agencies by the

Departnent of Business and Professional Requlation is

abolished. Any funds and bal ances associated with the
25
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1| requlation of talent agencies remmining in the Professiona

2| Regulation Trust Fund after July 1, 2005, shall be used to pay
3| any remmining expenses associated with this regulation. The
4| departnent shall rebate talent agency license fees, on a pro
5| rata basis, for the period beginning July 1, 2005, through the
6| period for which Ilicense fees have been paid. If the account
7| is in a deficit balance, the funds may be provided fromthe
8| General Revenue Fund. Another profession reqgulated by the

9| Departnent of Business and Professional Requlation shall not
10| be assessed the cost of any refund. Any funds or bal ances

11| remaining in the trust fund after January 1, 2006, shall be
12| transferred to the General Revenue Fund.

13 Section 11. The Departnent of Business and

14| Professional Regulation may continue to prosecute any |ega
15| proceedings and related administrative cases that are pending
16| on July 1, 2005.

17 Section 12. This act shall take effect July 1, 2005
18
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 CS/ CS/ SB 750

3

41 - Clarifies that the definitions apply to terns used in

c §ections 2 through 9 of the bill, not sections 2 through

6| - Specifies that a person who fails to post a schedul e
contai ning the appropriate fees, charges, and comn ssi ons

7 in awitten contract is guilty of a second degree
nm sdenmeanor for a first offense and a first degree

8 nm sdenmeanor for a second or subsequent offense.

9| - Clarifies that the penalties for failing to provide a
cop¥ of the letter fromthe Departnent of Business and

10 Prof essi onal Regul ation indicating the results fromthe
crimnal history and background check are second degree

11 m sdeneanors for a first offense and a first degree

12 nm sdenmeanor for second or subsequent offenses.

- Renoves duplicative |anguage in section 8 of the bil

13 that appears in earlier sections of the bill

14| - Renmpoves the fiscal inpact of $59,331 fromthe bill that

15 was to fund rebates to |icensees.
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