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1 A Dbill to be entitled

2 An act relating to the sale of used notor

3 vehicl es; providing a popular nanme; creating

4 the "Used Mbtor Vehicle Warranty Act"

5 providing |legislative intent; providing

6 definitions; requiring express warranties with
7 respect to the sale of used notor vehicles;

8 provi di ng exceptions; providing requirenments

9 for used motor vehicle dealers in honoring

10 warranties; providing for extension of warranty
11 ternms under certain circunmstances; providing
12 for inability of dealer to conformthe notor
13 vehicle to the warranty; providing certain

14 remedi es; providing for duties of the

15 Department of Legal Affairs; providing for

16 establishment of resource center and toll-free
17 consuner nunber; providing liability for

18 bad-faith clains; declaring certain agreenents
19 voi d; declaring violation by a dealer of the
20 act an unfair and deceptive trade practice
21 provi ding for application of the Used Mt or
22 Vehicl e Warranty Act; anending s. 320.27, F.S.
23 provi di ng additional circunmstances under which
24 t he Departnent of Hi ghway Safety and Mot or
25 Vehi cl es may suspend certain vehicle dealers
26 licenses; providing for collection of a fee on
27 each sale of a used notor vehicle; providing
28 for deposit of fee proceeds into the Mdtor
29 Vehi cl e Warranty Trust Fund; providing an
30 effective date.
31
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Popular nane.--Sections 1-12 of this act

4| may be cited as the "Used Motor Vehicle Warranty Act."”

5 Section 2. Legislative intent.--The Legislature

6| recogni zes that the procurement of a used notor vehicle is a
7| major consumer purchase and that a defective used notor

8| vehicle undoubtedly creates a hardship for the consunmer. The
9| Legislature recognizes that a dealer has superior know edge
10| about the structural and nechanical condition of a used notor
11| vehicle which a consunmer relies upon when purchasing such

12| vehicle. The Legislature also recognizes that a dealer has

13| superior know edge of the warranty terns arising fromthe sale
14| of a used notor vehicle which a consumer relies upon when

15| purchasing such vehicle. It is the intent of the Leqgislature
16| to provide minimumwarranty rights to consumers who purchase
17| used notor vehicles fromdealers in this state. It is further
18| the intent of the Legislature that a consumer receive a

19| conparable nmotor vehicle or a full refund when a good faith
20| warranty conplaint cannot be resolved within a specified

21| period of time. However, this act does not linmt or expand the
22| rights or renmedies that are otherwi se available to a consuner
23| under any other |aw.

24 Section 3. Definitions.--As used in this act, the

25| term

26 (1) "Collateral expenses" neans those additiona

27| expenses incurred by the consuner as a result of acquiring the
28| notor vehicle, and all earned finance and credit charges

29| incurred by the consumer.

30 (2) "Conparable nptor vehicle" nmeans, with respect to
31| a replacenment notor vehicle, a used notor vehicle simlar or
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equivalent in price to the price for which the replaced notor

vehicle was purchased.

(3) "Consuner" neans any person who is not a dealer as

defined in section 320.27(1)(c), Florida Statutes, excluding

any person who has purchased a | eased vehicle as a result of

the exercise of a purchase option in a | ease-purchase

agreenent that has a |lease termof 1 year or nore

(4) "Dealer" neans a notor vehicle dealer as defined

in section 320.27(1)(c), Florida Statutes, and subject to

licensure under section 320.27(2), Florida Statutes.

(5) "Departnent" neans the Departnent of Lega

Affairs.

(6) "lncidental expenses" neans those reasonable costs

incurred by the consuner which are directly caused by a defect

in or condition of the vehicle.

(7)  "NMotor vehicle" neans a notor vehicle propelled by

power ot her than nuscular power, which is sold in this state,

with a gross vehicle weight rating of | ess than 8,500 |bs.,

but excludes recreational vehicles, notorcycles, nopeds,

traction engines, truck tractors, road rollers, trailers, and

semtrailers, off-road vehicles, and vehicles run only upon

tracks or _water.

(8) "Purchase price" neans the cash price as defined

in section 520.31(2), Florida Statutes, inclusive of any net

al | owance for a trade-in vehicle.

(9) "Reasonable offset for use" neans an_anount not

exceeding 10 cents per mile driven or 10 percent of the

purchase price, whichever is |ess.

(10) "Service contract"” neans a witten contract to

perform over a fixed period of tinme or for a specified

3
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1| duration, services relating to the maintenance or repair, or

2| both, of a consumer product.

3 (11) "Used notor vehicle" means a used or secondhand

4| notor vehicle as defined in section 320.60(13), Florida

5| Statutes.

6 (12) "Warranty" nmeans any undertaking in witing,

7| excluding a service contract, in connection with the sale by a
8| dealer of a used motor vehicle, to refund, repair, replace,

9| nmaintain, or take other action with respect to a used notor

10| vehicle and provided at no extra charge beyond the purchase

11| price, or any affirmation of fact or promi se nmade by the

12| dealer in connection with the sale of a used notor vehicle to
13| a consuner upon which the consuner relied in entering into the
14| transaction.

15 Section 4. Express warranties.--

16 (1) Each contract entered into by a dealer for the

17| sale to a consunmer of a used notor vehicle pursuant to this

18| act nust include an express warranty, covering the full cost
19| of both parts and labor, that the vehicle is both structurally
20| and nmechanically operational and sound and will remain so for
21| at least 60 days or 3,000 miles of operation, whichever period
22| ends first, but excluding routine maintenance itens and damage
23| resulting froman accident or neglect or abuse of the vehicle
24| by the consuner, and that the dealer shall repair or replace
25| any defect or condition, or, at the dealer's option, accept

26| return of the used notor vehicle fromthe consumer and repl ace
27| the vehicle with a conparable notor vehicle acceptable to the
28| consunmer or provide a refund of the purchase price.

29 (2) An express warranty required pursuant to this

30| section may not contain |anguage that attenpts to exclude or
31
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nodi fy the consuner's renedy for breach of an express

warranty.
(3) A dealer may not limt a warranty required by this

section by the use of such phrases as "fifty-fifty," "labor

only," "drive train only," or other words attenpting to

disclaimthe dealer's responsibility.

(4) The consuner nmay waive a warranty required by this

section only as to a particular defect in the vehicle which

the deal er has disclosed to the consuner as being defective.

Such waiver is not effective unless the waiver:

(a) Is in witing.

(b) Is conspicuous and in plain |anguage.

(c) ldentifies the particular disclosed defect in the

vehicle for which such warranty is to be waived.

(d) Is signed by both the consunmer and dealer prior to

sal e.

(5) This section does not apply to:

(a) The sale of a used nmptor vehicle having a purchase

price of less than $2,000; or

(b) The sale of a used nptor vehicle with over 100,000

mles at the tine of sale if the nmleage is indicated in

witing at the tine of sale. |If the true mleage of the

vehicle is unknown, the exenption provided by this paragraph

does not apply.

(6) Except as otherw se provided, the obligations of a

manuf act urer _under an _express warranty issued by the

manuf acturer _are not dinmi nished. The warranty created by this

section does not require a nonauthorized dealer to repair a

defect or condition if the defect or condition is covered by a

manuf acturer's warranty, or the manufacturer otherw se agrees

to repair, unless the manufacturer or its agent refuses or is
5
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unable to repair. Repairs by a manufacturer or deal er under

this subsection may be considered as repair attenpts under

section 7.

Section 5. Duty of dealer.--

(1) A dealer or his or her agent shall honor any

warranty required by section 4, notw thstanding the fact that

the warranty period has expired, if the consuner notifies the

deal er of a defect or condition within the applicable warranty

peri od.
(2) |If a dealer does not have a repair facility, the

deal er _shall designate a reasonably accessible facility where

the vehicle nmust be taken for repair

(3) |If the defect or condition occurs at a |location

that nmakes it inpossible or unreasonable to return the vehicle

to the dealer, the consuner may have the repair conpleted

el sewnere with the consent of the dealer, which consent may

not be unreasonably withheld.

(4) |If a dealer fails to provide the witten warranty

as required by section 4, the dealer is deened to have given

such warranty.

(5) A dealer or the dealer's agent shall provide to

the consuner, each tine a used notor vehicle is returned for

exam nation or repair under the warranty, a fully item zed,

|l eqgible statenent or repair order indicating any test drive

perforned and the approxinmate | ength of the test drive, any

di agnosi s made, and all work perfornmed on the vehicle,

including, but not limted to, a general description of the

problem reported by the consuner or _an identification of the

defect or condition, parts and | abor, the date, the odoneter

readi ng when the notor vehicle was subm tted for exam nation

6
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or repair, and the date when the repair or exam nation was

conpl et ed.
(6) A dealer nmay not refuse any consuner the

opportunity to have an i ndependent prepurchase inspection of

any used notor vehicle offered for sale. If the consuner

requests an inspection, it shall be conducted by a person

chosen by the consuner, but the dealer may establish

reasonabl e conditions regarding the place, tinme, and extent of

the inspection.

Section 6. Extension of warranty term --

(1) The termof any warranty required by section 4

shall be extended by any tinme period during which the used

mot or_vehicle is in the possession of the dealer or the

deal er's agent for the purpose of repairing the used notor

vehicle under the terns _and obligations of the warranty.

(2) The termof the warranty shall be extended by any

ti me period during which the consuner has requested the deal er

or the dealer's agent to repair the vehicle under the terns

and provisions of the warranty and the repairs are not nade or

repl acenent _parts are not avail abl e.

(3) The termof any such warranty shall be extended by

any tine during which repair services are not available to the

consuner due to war, invasion, strike, fire, flood, or natura

di saster.

Section 7. Inability of the dealer to conformthe

mot or_vehicle to the warranty. - -

(1) 1If the dealer is unable to conformthe notor

vehicle to the terns of the warranty by curing any defect or

condition that substantially inpairs the use, value, or safety

of the vehicle after a reasonabl e nunber of attenpts, the

deal er, at the dealer's option, shall either replace the nptor
7
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1| vehicle with a conparable notor vehicle acceptable to the

2| consuner or refund to the consuner the purchase price and al
3| reasonably incurred collateral and incidental expenses, less a
4| reasonable offset for use. A refund shall be made to the

5| consunmer and lienholder of record, if any, as their interests
6| may appear. Upon receipt of such refund or replacenent, the

7| consumer or lienholder must furnish to the dealer clear title
8| to and possession of the notor vehicle. The Department of

9| Revenue shall refund to the dealer any sales tax which the

10| dealer refunded the consunmer or |ienholder under this section
11| if the dealer provides to the Departnment of Revenue a witten
12| request for a refund and evidence that the sales tax was paid
13| when the vehicle was purchased and that the dealer refunded
14| the sales tax to the consumer or lienhol der

15 (2) 1t shall be presumed that there has been a

16| reasonable opportunity to correct a defect or condition within
17| the termof the warranty as set forth under section 4(1) and
18| section 6 if:

19 (a) The sane defect or condition has been subject to
20| repair three or nore times and such defect or condition

21| continues to exist; or

22 (b) The vehicle has been out of service by reason of
23| repair for a cunulative total of 15 or nore days.

24 Section 8. Consunmer renedies.--

25 (1) Any violation of this act by a dealer for which a
26| consunmer suffers any loss constitutes a violation of chapter
27| 320, Florida Statutes, for which a consuner may resort to the
28| provisions of section 320.27, Florida Statutes, for relief.
29 (2) A consuner may file an action to recover dammges
30| caused by a violation of this act. The court shall award a

31| consumer who prevails in such action damages, costs,

8
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reasonabl e attorney's fees, and appropriate equitable relief.

If the consunmer establishes that the dealer's failure to

comply with this chapter was willful, the judgnent may incl ude

a civil penalty which shall not exceed two tines the ampunt of

act ual danmges.

(3)  An action brought under this act nust be commenced

within 6 nonths fromthe expiration of the warranty, or 1 vear

fromthe date of purchase, whichever occurs |ater

(4) This act does not prohibit a consuner from

pursuing other rights or renedi es under any other | aw

Section 9. Departnent duties.--

(1) The Department of lLegal Affairs shall establish a

resource center which, at a mninmum shall include a toll-free

nunber _which a consuner can contact for infornmation concerning

the consuner's rights or to file a conplaint under this act.

(2) The departnent shall prepare brochures and other

educational materials to be distributed to consunmers inforning

them of their rights and renedi es under this act.

(3) The department may contract with an i ndependent

entity to performthe services pursuant to this section.

Section 10. Bad-faith clains.--Any claimby a consuner

which is found by the court to have been filed in bad faith or

solely for the purpose of harassnent shall result in the

consuner_being liable for costs and reasonable attorney's fees

incurred by the dealer, as a direct result of the bad-faith

claim

Section 11. Certain agreenments void.--Except as

ot herwi se provided in this act, any agreenent entered into by

a_consuner_that waives, limts, or disclainms the rights set

forth in this act is void as contrary to public policy.

9
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1 Section 12. Unfair or deceptive trade practice.--A

2| violation by a dealer of this act is an unfair and deceptive
3| trade practice as defined in part Il of chapter 501, Florida
4| Statutes.

5 Section 13. The Used Mdtor Vehicle Warranty Act

6| applies to used notor vehicles sold in this state on or after
7| January 1, 2006.

8 Section 14. Paragraph (b) of subsection (9) of section
9| 320.27, Florida Statutes, is anmended to read:

10 320.27 Motor vehicle dealers.--

11 (9) DEN AL, SUSPENSI ON, OR REVOCATI ON. - -

12 (b) The departnment may deny, suspend, or revoke any
13| license issued hereunder or under the provisions of s. 320.77
14| or s. 320.771 upon proof that a |icensee has comritted, with
15| sufficient frequency so as to establish a pattern of

16| wrongdoing on the part of a |icensee, violations of one or

17| more of the following activities:

18 1. Representation that a denonstrator is a new notor
19| vehicle, or the attenpt to sell or the sale of a denobnstrator
20| as a new notor vehicle without witten notice to the purchaser
21| that the vehicle is a denobnstrator. For the purposes of this
22| section, a "denonstrator," a "new notor vehicle," and a "used
23| motor vehicle" shall be defined as under s. 320.60.

24 2. Unjustifiable refusal to conply with a |icensee's
25| responsibility under the terns of the new notor vehicle

26| warranty issued by its respective manufacturer, distributor
27| or inporter. However, if such refusal is at the direction of
28| the manufacturer, distributor, or inporter, such refusal shal
29| not be a ground under this section.

30 3. Msrepresentation or false, deceptive, or

31| misleading statenents with regard to the sale or financing of

10
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not or vehicl es which any notor vehicle deal er has, or causes
to have, advertised, printed, displayed, published,

di stributed, broadcast, televised, or nmade in any manner with
regard to the sale or financing of notor vehicles.

4. Failure by any notor vehicle dealer to provide a
custoner or purchaser with an odoneter disclosure statenent
and a copy of any bona fide witten, executed sales contract
or agreenent of purchase connected with the purchase of the
not or vehicle purchased by the custoner or purchaser

5. Failure of any nmotor vehicle dealer to conply with
the terms of any bona fide witten, executed agreenent,
pursuant to the sale of a nmotor vehicle.

6. Failure to apply for transfer of a title as
prescribed in s. 319.23(6).

7. Use of the dealer license identification nunber by
any person other than the |icensed dealer or his or her
desi gnee.

8. Failure to continually neet the requirenents of the
Iicensure | aw.

9. Representation to a custonmer or any advertisenent
to the public representing or suggesting that a notor vehicle
is a new notor vehicle if such vehicle lawfully cannot be
titled in the name of the custonmer or other nmember of the
public by the seller using a manufacturer's statenent of
origin as permtted in s. 319.23(1).

10. Requirenment by any nmotor vehicle dealer that a
custoner or purchaser accept equi pnent on his or her notor
vehi cl e which was not ordered by the custoner or purchaser

11. Requirenment by any nmotor vehicle dealer that any
custoner or purchaser finance a notor vehicle with a specific
financial institution or conpany.

11
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12. Requirenment by any nmotor vehicle dealer that the
purchaser of a notor vehicle contract with the deal er for
physi cal damage i nsurance.

13. Perpetration of a fraud upon any person as a
result of dealing in notor vehicles, including, wthout
limtation, the msrepresentation to any person by the
licensee of the licensee's relationship to any manufacturer
i mporter, or distributor.

14. Violation of any of the provisions of s. 319.35 by
any notor vehicle dealer.

15. Sale by a notor vehicle dealer of a vehicle
offered in trade by a custonmer prior to consunmmation of the
sal e, exchange, or transfer of a newly acquired vehicle to the
custoner, unless the custoner provides witten authorization
for the sale of the trade-in vehicle prior to delivery of the
new y acquired vehicle.

16. Wl Iful failure to conply with any administrative
rul e adopted by the departnent.

17. Violation of chapter 319, this chapter, or ss.

559. 901-559. 9221, which has to do with dealing in or repairing
not or vehicles or nobile homes. Additionally, in the case of
used motor vehicles, the willful violation of the federal |aw
and rule in 15 U.S.C. s. 2304, 16 C.F.R part 455, pertaining
to the consuner sales w ndow form

18. Failure to conply with the terms of the Used Motor
Vehicle Warranty Act.

19. Failure to conply with a court decision rendered

pursuant to the Used Mbtor Vehicle Warranty Act, irrespective

of whether the failure occurs with sufficient frequency so as

to establish a pattern of wongdoing on the part of the

| i censee.
12
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20. Failure to display the Buyer's CGuide set forth in
Title 16, Code of Federal Requl ations, Part 455.

Section 15. Fees.--A $1 fee shall be collected by a

mot or_vehicle dealer fromthe consunmer at the consunmati on of

the sale of a used motor vehicle. Such fees shall be remtted

to the county tax collector acting as agent for the

departnent. All fees shall be transferred to the Departnent of

Legal Affairs for deposit into the Mdtor Vehicle Warranty

© 00 N O 0o b~ W N B

Trust Fund.
Section 16. This act shall take effect July 1, 2005.
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