© 00 N oo o B~ W N PP

W W N N N D N N D DN DN PP P PP PPk PP PR
R, O © 00 N o o o W N PP O ©W 00 N O O d W N, O

Fl ori da Senate - 2005 COWM TTEE ANMENDVENT
Bill No. SB 804
Bar code 393562

CHAMBER ACTI ON
Senat e House

The Conmittee on Judiciary (Webster) recommended the foll ow ng

anendnment :

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. Subsections (1), (2), and (3) of section
765.401, Florida Statutes, are amended to read:

765. 401 The proxy. --

(1) If an incapacitated or devel oprmental ly di sabl ed
pati ent has not executed an advance directive, or designated a
surrogate to execute an advance directive, or the designated
or alternate surrogate is no |longer available to make health

care decisions, health care decisions, other than the decision

to withhold or withdraw artificially provided sustenance or

hydration for a person in a persistent vegetative state, nay

be made for the patient by any of the follow ng individuals,
in the followi ng order of priority, if no individual in a
prior class is reasonably available, willing, or conpetent to
act:
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(a) The judicially appointed guardi an of the patient
or the guardian advocate of the person having a devel opnent al
disability as defined in s. 393.063, who has been authorized
to consent to nedical treatnent, if such guardi an has
previ ously been appoi nted; however, this paragraph shall not
be construed to require such appoi ntnent before a treatnent
deci sion can be made under this subsection

(b) The patient's spouse;

(c) An adult child of the patient, or if the patient
has nmore than one adult child, a majority of the adult
children who are reasonably available for consultation

(d) A parent of the patient;

(e) The adult sibling of the patient or, if the
pati ent has nmore than one sibling, a mgjority of the adult
siblings who are reasonably available for consultation

(f) An adult relative of the patient who has exhibited
special care and concern for the patient and who has
mai nt ai ned regul ar contact with the patient and who is
famliar with the patient's activities, health, and religious
or noral beliefs; or

(g) Aclose friend of the patient.

(h) A clinical social worker licensed pursuant to
chapter 491, or who is a graduate of a court-approved
guar di anshi p program Such a proxy nmust be selected by the
provider's bioethics conmttee and nust not be enpl oyed by the
provider. If the provider does not have a bioethics comittee,
then such a proxy may be chosen through an arrangenment with
the bioethics commttee of another provider. The proxy will be
notified that, upon request, the provider shall nmake avail abl e
a second physician, not involved in the patient's care to
assist the proxy in evaluating treatnment. Decisions to
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wi t hhold or withdraw |ife-prolonging procedures will be
reviewed by the facility's bioethics conmittee. Docunentation
of efforts to locate proxies fromprior classes nust be
recorded in the patient record.

(2) Any health care decision made under this part mnust
be based on the proxy's infornmed consent and on the deci sion
t he proxy reasonably believes the patient would have nade
under the circunstances. If there is no indication of what the
pati ent woul d have chosen, the proxy nmay consider the
patient's best interest in deciding that proposed treatnments,

other than artificially provided sustenance or hydration for a

person in a persistent vegetative state, are to be withheld or

that treatnments currently in effect are to be w thdrawn.

(3) Before exercising the incapacitated patient's
rights to select or decline health care, the proxy must conply
with the provisions of ss. 765.205 and 765. 305, except that a
proxy's decision to withhold or withdraw |ife-prol ongi ng

procedures, other than artificially provi ded sustenance or

hydration for a person in a persistent vegetative state, mnust

be supported by clear and convinci ng evidence that the
deci si on woul d have been the one the patient woul d have chosen
had the patient been conpetent or, if there is no indication
of what the patient woul d have chosen, that the decision is in
the patient's best interest.

Section 2. Section 765.404, Florida Statutes, is
amended to read:

765. 404 Persistent vegetative state.--For persons in a
persi stent vegetative state, as determ ned by the attending
physician in accordance with currently accepted nedica
st andards, who have no advance directive and for whomthere is
no evi dence indicating what thg person woul d have want ed under
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such conditions, and for whom after a reasonably diligent
inquiry, no famly or friends are available or willing to
serve as a proxy to make health care decisions for them

[ife-prolonging procedures, other than artificially provided

sust enance or hydration, may be wi thheld or w thdrawn under

the foll owi ng conditions:

(1) The person has a judicially appointed guardi an
representing his or her best interest with authority to
consent to nedical treatnent; and

(2) The guardian and the person's attendi ng physician
in consultation with the nedical ethics conmmttee of the
facility where the patient is |ocated, conclude that the
condition is permanent and that there is no reasonabl e nedica
probability for recovery and that w thhol ding or w thdraw ng

I'ife-prolonging procedures, other than artificially provided

sustenance or _hydration, is in the best interest of the

patient. If there is no nedical ethics commttee at the
facility, the facility nmust have an arrangenent with the
nmedi cal ethics comittee of another facility or with a
conmuni ty- based ethics conmittee approved by the Florida
Bi 0-ethics Network. The ethics committee shall review the case
with the guardian, in consultation with the person's attendi ng
physician, to determnmi ne whether the condition is pernmanent and
there is no reasonabl e nmedi cal probability for recovery. The
i ndi vidual conmittee nenbers and the facility associated with
an ethics conmittee shall not be held liable in any civi
action related to the performance of any duties required in
this subsecti on.

Section 3. Section 765.405, Florida Statutes, is
created to read

765.405 Prohibition against withholding or wthdraw ng
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artificially provided sustenance or hydration in specific

circunstances. - -

(1) Artificially provided sustenance or hydration

shall not be withheld or withdrawn froma person in a

persi stent vegetative state, except as provided in subsection

(2) .

(2) The prohibition in subsection (1) does not apply

under the conditions prescribed in paragraph (a), paragraph

b), paragraph (c), or paragraph (d).

(a) A witten advance directive, witten living will,

or witten designation of a health care surrogate prepared in

accordance with s. 765.202 authorizes w thhol ding or

withdrawing |ife-prolonging procedures, as defined in s.

765.101.

(b) dear and convincing evidence exists that the

person, while conpetent and prior to entering into a

persi stent vegetative state, expressly directed or instructed

the withholding or withdrawing of artificially provided

sust enance or hydration. For purposes of this section, this

par agr aph _does not authorize the application of substituted

j udgrent .

(c) In the reasonable nedical judgnent of the person's

attendi ng physi cian and a second consul ti ng physician, and in

consultation with the nmedical ethics commttee of the facility

where the person is |ocated, mmintenance of artificially

provi ded sustenance or hydration:

1. Is not nedically possible;

2. Wuld hasten death;

3. Wuld cause severe, intractable, or significant

|l ong-lasting pain to the person; or

4. Would not contribute to sustaining the person's
5
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life or providing confort to the person

(d) In the reasonable nedical judgnent of the person's

attendi ng physi cian and a second consul ti ng physician, and in

consultation with the nmedical ethics commttee of the facility

where the person i s |ocated:

1. Death is inmmnent;

2. Even with artificially provided sustenance or

hydration, the person will die within a reasonably short

period of tine due to a ternmnal illness or injury; and

3. The purpose of wi thholding or wthdraw ng

artificially provided sustenance or hydration is not to cause

death by starvation or dehydration.

(3) For purposes of neking the determi nation in

paragraph (2)(c) or paragraph (2)(d), if there is no nedica

ethics committee at the facility, the facility nust have an

arrangenent with the nedical ethics conmttee of another

facility or with a community-based ethics conmittee approved

by the Florida Bio-ethics Network. The individual conmittee

nenbers and the facility associated with an ethics comittee

shall not be held liable in any civil action related to the

performance of any duties required in paragraph (2)(c) or

par agr aph (2)(d).

(4) Any interested person may petition a court of

conpetent jurisdiction at any tine, based upon the prohibition

in subsection (1), to prevent the w thholding or wthdraw ng

of artificially provided sustenance or hydration.

Section 4. The provisions of this act are renedial and

apply to every living person on the effective date of this

act. Specifically, it is the intent of the Legislature and the

policy of this state to apply the provisions of this act to

all situations in which a person is in a persistent vegetative
6
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state on or after the effective date of this act.

Section 5. This act shall take effect upon becom ng a

| aw.

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to artificially provided
sust enance and hydration; anending ss. 765.401
and 765.404, F.S.; excluding the w thhol ding or
wi thdrawi ng of artificially provided sustenance
or hydration fromcertain authority to make
heal th care decisions; creating s. 765. 405,
F.S.; prohibiting the w thhol ding or
wi thdrawi ng of artificially provided sustenance
or hydration froma person in a persistent
vegetative state in specific circunstances;
provi di ng conditi ons under which the
prohi biti on does not apply; requiring
consultation with an in-house or outside
nmedi cal ethics conmittee under certain
conditions; providing that certain individuals
and facilities are not liable for decisions
relating to the w thholding or wthdraw ng of
artificially provided sustenance or hydration
aut horizing interested persons to petition the
court to prevent the w thhol ding or wthdraw ng
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of artificially provided sustenance or
hydrati on based upon the prohibition;
specifying that the act is renmedial; providing
for application of the act; providing an

effecti ve date.

WHEREAS, the Legislature fully recognizes, respects,
and preserves the right of a person to express his or her
heal th care deci sions through neans such as advance
directives, living wills, and designations of health care
surrogates, and

WHEREAS, wi t hholding or withdrawing artificially
provi ded sustenance or hydration necessary to sustain life
represents an action having the ultinmate and profound
consequence of death, and

WHEREAS, a person in a persistent vegetative state is,
at that time, unable to express his or her decision regarding
wi t hhol ding or withdrawing artificially provided sustenance or
hydrati on, and

WHEREAS, there are nedically ethical reasons to
wi thhold or withdraw artificially provi ded sustenance or
hydrati on necessary to sustain life, and

WHEREAS, the state has a conpelling interest in
provi di ng standards and procedural safeguards relating to
wi t hhol ding or withdrawing artificially provided sustenance or
hydration for a person who is in a persistent vegetative state

and whose deci sions are not expressed, NOW THEREFORE
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