Fl ori da Senate - 2005 CS for SB 948

By the Committee on Regul ated Industries; and Senator Jones

580- 2270- 05

1 A Dbill to be entitled

2 An act relating to conmunity associ ati ons;

3 directing the Advisory Council on Condom ni uns
4 to hold public hearings and prepare and present
5 a report to the Legislature regarding certain
6 i ssues relating to the powers of condom nium

7 associ ations during catastrophic w ndstorm

8 events and the recovery and rebuil ding

9 foll owi ng such events; anending s. 720. 305,

10 F.S.; providing that a fine levied by a

11 homeowners' associ ati on agai nst a honeowner

12 shall not becone a lien against a parcel unless
13 it is inposed for violations of use

14 restrictions on the land; anmending s. 720.311
15 F.S.; providing that the failure of a party to
16 make payment of fees and costs or appear for a
17 nmedi ati on session or arbitration proceeding

18 acts as an inpasse in the proceedi ng and

19 entitles the other party to proceed in court
20 and to receive and enforce an award of costs
21 and fees associated with the nediation or
22 arbitration; deleting the training hours
23 required for certification of nmediators and
24 arbitrators; providing that qualifications for
25 certification as a nediator or arbitrator wil
26 be established by the Florida Supreme Court;
27 deleting a provision requiring the initia
28 costs of educating honmeowners and other parties
29 about homeowners' associations and the use of
30 alternative dispute resolution techniques to be
31 pai d from moneys and filing fees generated by
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the arbitration of recall and election disputes
and by the nediation of those disputes;
creating s. 712.11, F.S.; providing for the
revival of certain declarations that have been

extingui shed; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. The Advisory Council on Condoniniuns is

directed to hold public hearings, study available options and

proposals, and prepare a report to the Legislature, including

recommended | eqgislation, dealing with the protection and

preservation of condom nium property at the tinme of

antici pated catastrophic wi ndstorm events and the recovery and

rebuil ding follow ng such events. Recommendati ons should

consi der _the communi cati on options with condom ni um owners in

tinmes of anticipated and decl ared energencies, financia

planning for protecting and rebuilding condom ni um property

follow ng such events, and the powers and responsibilities of

unit owners and the board of directors of the condoni nium

association before, during, and after such occurrences.

Section 2. Subsection (2) of section 720.305, Florida

Statutes, is amended to read:

720.305 vligations of nenbers; renedies at law or in
equity; levy of fines and suspension of use rights; failure to
fill sufficient number of vacancies on board of directors to
constitute a quorunm appoi ntnent of receiver upon petition of
any nmenber. - -

(2) If the governing docunents so provide, an
associ ation may suspend, for a reasonable period of tinme, the
rights of a nmenber or a nenber's tenants, guests, or invitees,
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or both, to use commn areas and facilities and may |evy
reasonabl e fines, not to exceed $100 per viol ation, against
any nmenber or any tenant, guest, or invitee. A fine may be

I evied on the basis of each day of a continuing violation
with a single notice and opportunity for hearing, except that
no such fine shall exceed $1,000 in the aggregate unless

ot herwi se provided in the governing docunents. A fine shal

not become a |ien against a parcel unless it is inposed for

violations of use restrictions on the land. In any action to

recover a fine, the prevailing party is entitled to collect
its reasonable attorney's fees and costs fromthe
nonprevailing party as determ ned by the court.

(a) A fine or suspension nmay not be inposed without
notice of at |east 14 days to the person sought to be fined or
suspended and an opportunity for a hearing before a conmittee
of at least three nenbers appointed by the board who are not
officers, directors, or enployees of the association, or the
spouse, parent, child, brother, or sister of an officer
director, or enployee. If the conmittee, by majority vote,
does not approve a proposed fine or suspension, it nmay not be
i mposed.

(b) The requirenents of this subsection do not apply
to the inposition of suspensions or fines upon any nenber
because of the failure of the nenber to pay assessnents or
ot her charges when due if such action is authorized by the
governi ng docunents.

(c) Suspension of common-area-use rights shall not
inmpair the right of an owner or tenant of a parcel to have
vehi cul ar and pedestrian ingress to and egress fromthe

parcel, including, but not limted to, the right to park.
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1 Section 3. Paragraphs (b) and (c) of subsection (2)

2| and subsection (3) of section 720.311, Florida Statutes, are
3| amended to read:

4 720.311 Dispute resolution.--

5 (2)

6 (b) If nmediation as described in paragraph (a) is not
7| successful in resolving all issues between the parties, the

8| parties may file the unresolved dispute in a court of

9| conpetent jurisdiction or elect to enter into binding or

10| nonbi nding arbitration pursuant to the procedures set forth in
11| s. 718.1255 and rul es adopted by the division, with the

12| arbitration proceeding to be conducted by a departnment

13| arbitrator or by a private arbitrator certified by the

14| departnment. |If all parties do not agree to arbitration

15| proceedings follow ng an unsuccessful nediation, any party may
16| file the dispute in court. A final order resulting from

17| nonbinding arbitration is final and enforceable in the courts
18| if a conplaint for trial de novo is not filed in a court of
19| competent jurisdiction within 30 days after entry of the

20| order. The failure of any party to make payment of fees and
21| costs within the tine established by departnent rule or to

22| appear for a scheduled nediation session or arbitration

23| proceeding shall operate as an inpasse in the proceeding

24| between the parties, entitling the other party to proceed in
25| court and to receive and enforce an award of costs and fees
26| associated with the nmediation or arbitration

27 (c) The department shall develop a certification and
28| training programfor private nmediators and private arbitrators
29| which shall enphasi ze experience and expertise in the area of
30| the operation of community associations. A nediator or

31| arbitrator shall be certified by the departnent only if he or
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she has net the qualifications for a nediator established for
circuit court nedi ators has—attended—-atteast—20-hours—of

the—departrent—any—rediator—rust—al se—be—certified by the

Fl ori da Suprene Court. The departnment nmay conduct the training
and certification programw thin the departnent or may
contract with an outside vendor to performthe training or
certification. The expenses of operating the training and
certification and training programshall be paid by the noneys
and filing fees generated by the arbitration of recall and

el ection disputes and by the nediati on of those disputes
referred to in this subsection and by the training fees.

(3) The departnment shall devel op an education program
to assist homeowners, associations, board nenbers, and
managers in understandi ng and increasi ng awareness of the
operation of honmeowners' associations pursuant to this chapter
and in understanding the use of alternative dispute resolution
techni ques in resolving disputes between parcel owners and
associ ations or between owners. Such education program nmay
i nclude the devel opnent of panphlets and other witten
i nstructional guides, the holding of classes and neetings by
depart ment enpl oyees or outside vendors, as the departnent
determ nes, and the creation and mai ntenance of a website
containing instructional materials. Fhre—expenses—of—operating

| . g
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1| anrd+fit+ngFfees—generatedbythearbitrationeofrecall——and
2| eleetion—disputes—andbythe rediationof thoesedisputes
3| referredtointhis—subsecetion—
4 Section 4. Section 712.11, Florida Statutes, is
5| created to read
6 712.11 Covenants and restrictions.--A honeowners
7| association that is not otherwi se subject to chapter 720 may
8| use the procedures provided in ss. 720.403-720.407 to revive a
9| declaration of covenants and restrictions that has been
10| extinguished by this chapter entitled Marketable Record Titles
11| to Real Property.
12 Section 5. This act shall take effect upon becomng a
13| | aw.
14
15 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
16 Senate Bill 948
17
18| The Committee Substitute (CSL directs the Advisory Council on
Condom niuns to hold public hearings, study avail abl e options
19| and proposal s and prePare a report to the Legislature that
i ncl udes recomended | egislation dealing with protection and
20| preservation of condom ni um property during antici pated
catastrophi c wi ndstorm events and the recovery and rebuil di ng
21| follow ng such events.
22| It provides that a fine by a homeowner's associ ati on agai nst a
menber may not becone a Ii1en on a honmeowner's parcel unless it
23| is inmposed for violations of use restrictions on the |and.
24| It amends nedi ation provisions relating to proceedi ngs between
- a honmeowner and honeowners' associ ati ons.
It deletes a provision that funded educati on prograns to
26| assi st honmeowners, associations, board nenbers, and managers
i n under standi ng honeowners' associ ations and the use of
27| alternative dispute resol ution.
28| It creates a section to permt voluntary honeowners
associ ations to revive extingui shed declarati ons of covenants
29| and restrictions.
30
31
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