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HOUSE AMENDMENT

Bill No. HB 967 CS
Amendnent No. (for drafter’s use only)
CHAMBER ACTI ON
Senat e House

Representati ve Cannon offered the foll ow ng:

Amendnent (with title amendnment)

Rermove |ines 105-494 and insert:

Section 2. Subsections (2), (3), and (4) of section
440. 105, Florida Statutes, are anended to read:

440. 105 Prohibited activities; reports; penalties;
[imtations. --

(2) \Whoever violates any provision of this subsection
commts a m sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to know ngly:

1. Coerce or attenpt to coerce, as a precondition to
enpl oyment or otherwi se, an enployee to obtain a certificate of

el ection of exenption pursuant to s. 440. 05.
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2. Discharge or refuse to hire an enpl oyee or job
appl i cant because the enployee or applicant has filed a claim
for benefits under this chapter.

3. Discharge, discipline, or take any other adverse
per sonnel action agai nst any enpl oyee for disclosing information
to the departnment or any |aw enforcenent agency relating to any
viol ation or suspected violation of any of the provisions of
this chapter or rules pronul gated hereunder

4 Miolate a -stop-~workorder—issued-by the departnent
purstantto-s— 440107

(b) It shall be unlawful for any insurance entity to
revoke or cancel a workers' conpensation insurance policy or
menber shi p because an enpl oyer has returned an enpl oyee to work
or hired an enpl oyee who has filed a workers' conpensati on
claim

(3) Woever violates any provision of this subsection
commts a m sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

(a) It shall be unlawful for any enployer to know ngly
fail to update applications for coverage as required by s.

440. 381(1) and departnent rules within 7 days after the
reporting date for any change in the required information, or to

post notice of coverage pursuant to s. 440. 40.
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(b)e)» It is unlawmful for any attorney or other person, in
his or her individual capacity or in his or her capacity as a
public or private enployee, or for any firm corporation,
partnership, or association to receive any fee or other
consideration or any gratuity froma person on account of
services rendered for a person in connection with any
proceedi ngs arising under this chapter, unless such fee,
consideration, or gratuity is approved by a judge of
conpensation clains or by the Deputy Chief Judge of Conpensation
C ai ns.

(4) Unless otherwi se specifically provided, whoever

vi ol ates any provision of this subsection commts insurance
fraud, punishable as provided in paragraph (f).

(a) It shall be unlawful for any enployer to know ngly:

1. Present or cause to be presented any fal se, fraudul ent,
or msleading oral or witten statenent to any person as
evi dence of conpliance wth s. 440. 38.

2. Make a deduction fromthe pay of any enployee entitled
to the benefits of this chapter for the purpose of requiring the
enpl oyee to pay any portion of prem um paid by the enployer to a
carrier or to contribute to a benefit fund or depart nent
mai nt ai ned by such enpl oyer for the purpose of providing
conpensation or medical services and supplies as required by
this chapter.

3. Fail to secure workers' payrent—of conpensation if

required to do so by this chapter
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a. However, if an enployer knowingly fails to secure

wor kers' conpensati on coverage for an enpl oyee when required by

this chapter and such enpl oyee subsequently suffers a work-

related injury requiring nedical treatnent, the enployer commts

a felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.
b. However, if an enployer knowingly fails to secure

wor kers' conpensati on coverage for an enpl oyee when required by

this chapter and such enpl oyee subsequently suffers a work-

rel ated death, the enployer commts a felony of the first

degree, punishable as provided in s. 775.082, s. 775.083, or s.
775. 084.
(b) It is shatl—be unlawful for any person:

1. To knowi ngly nmake, or cause to be nmade, any fal se,

fraudul ent, or msleading oral or witten statenment for the
pur pose of obtaining or denying any benefit or paynment under
this chapter.

2. To present or cause to be presented any witten or oral
statenent as part of, or in support of, a claimfor paynent or
ot her benefit pursuant to any provision of this chapter, know ng
t hat such statenent contains any fal se, inconplete, or
m sl eadi ng i nformati on concerning any fact or thing material to
such claim

3. To prepare or cause to be prepared any witten or ora
statenent that is intended to be presented to any enpl oyer,

i nsurance conpany, or self-insured programin connection wth,

or in support of, any claimfor paynent or other benefit
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pursuant to any provision of this chapter, know ng that such
statenent contains any false, inconplete, or m sl eading
i nformati on concerning any fact or thing material to such claim

4. To knowi ngly assist, conspire with, or urge any person
to engage in activity prohibited by this section.

5. To knowi ngly nake any fal se, fraudul ent, or m sl eading
oral or witten statenent, or to knowngly omt or concea
material information, required by s. 440.185 or s. 440.381, for
t he purpose of obtaining workers' conpensation coverage or for
t he purpose of avoiding, delaying, or dimnishing the anmount of
paynent of any workers' conpensation prem umns.

6. To knowi ngly m srepresent or conceal payroll,
classification of workers, or information regardi ng an
enpl oyer's | oss history which would be material to the
conput ati on and application of an experience rating nodification
factor for the purpose of avoiding or dimnishing the anmount of
paynent of any workers' conpensation prem uns.

7. To knowi ngly present or cause to be presented any
fal se, fraudulent, or msleading oral or witten statenent to
any person as evidence of conpliance with s. 440.38, as evidence
of eligibility for a certificate of exenption under s. 440.05.

8. To knowingly violate a stop-work order issued by the
departnent pursuant to s. 440.107.
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| T : | aim i I ,
conpensation benefits.

(c) It shall be unlawful for any physician |icensed under
chapter 458, osteopathic physician |icensed under chapter 459,
chiropractic physician |licensed under chapter 460, podiatric
physi cian |icensed under chapter 461, optonetric physician
| i censed under chapter 463, or any other practitioner |licensed
under the laws of this state to knowingly and willfully assist,
conspire with, or urge any person to fraudulently violate any of
t he provisions of this chapter.

(d) It shall be unlawful for any person or governmental
entity licensed under chapter 395 to nmaintain or operate a
hospital in such a manner so that such person or governnenta
entity knowngly and willfully allows the use of the facilities
of such hospital by any person, in a schenme or conspiracy to
fraudulently violate any of the provisions of this chapter.

(e) It shall be unlawful for any attorney or other person,
in his or her individual capacity or in his or her capacity as a
public or private enployee, or any firm corporation,
partnership, or association, to know ngly assist, conspire wth,
or urge any person to fraudulently violate any of the provisions
of this chapter

(f) If the nonetary value of any violation of this
subsecti on:

1. |Is less than $20,000, the of fender conmits a felony of
the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
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2. |s $20,000 or nore, but |less than $100, 000, the
of fender commts a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

3. Is $100,000 or nore, the offender comits a felony of
the first degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

Section 3. Section 448.09, Florida Statutes, is anended to
read:

448. 09 Unaut horized aliens; enploynent prohibited.--

(1) It is shatl—be unlawful for any person knowi ngly to
enploy, hire, recruit, or refer, either for herself or hinself
or on behalf of another, for private or public enploynment wthin
the state, an alien who is not duly authorized to work by the
immgration laws or the Attorney General of the United States.

(2) 1t is unlawful to knowi ngly present or cause to be

presented any false, fraudulent, or msleading oral or witten

statenments to any person as evidence of identity for the purpose

of obtai ning enpl oynent. Fhefi+rst—violation-of—subsection{1)

(3) Any person who viol at es has—been—previously—convicted
for—a—violation—-of subsection (1) or subsection (2) is anhrd-whe

thereafterviolates subsection{1),—shall-be guilty of a

m sdenmeanor of the first secend degree, punishable as provided
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ins. 775.082 or s. 775.083. Any—such-subsequent—violationof
thi-s-—section-shall—constitute a separate offense with respectto
each—unauthorized alien—

Section 4. Section 624.15, Florida Statutes, is anmended to
read:

624.15 Ceneral penalty.--

(1) Each wllful violation of this code or rule of the

departnent, office, or conmssion as to which a greater penalty

is not provided by another provision of this code or rule of the

departnent, office, or conm ssion or by other applicable | aws of

this state is a m sdeneanor of the second degree and is, in
addition to any prescribed applicable denial, suspension, or
revocation of certificate of authority, license, or permt,

puni shabl e as provided in s. 775.082 or s. 775.083. Each

i nstance of such violation shall be considered a separate

of f ense.

(2) Each wllful violation of an energency rule or order

of the departnent, office, or commi ssion by a person who i s not

i censed, authorized, or eligible to engage in business in

accordance with the Florida Insurance Code is a felony of the
third degree, punishable as provided in s. 775.082, s. 775.083,
or s. 775.084. Each instance of such violation is a separate

of fense. This subsection does not apply to |icensees or

affiliated parties of |icensees.

Section 5. Subsection (2) of section 624.155, Florida
Statutes, is anended to read:

624.155 Cvil renedy. --
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(2) Any party may bring a civil action against any person

acting as an uwrauthertzed insurer without a certificate of

authority if such party is damaged by a violation of s. 624.401
by that person the—unauthorizedinhsurer
Section 6. Subsection (9) is added to section 626.112,

Florida Statutes, to read:

626. 112 License and appoi ntnent required; agents, custoner
representatives, adjusters, insurance agencies, service
representatives, nmanagi ng general agents.--

(9) Any person who transacts insurance or otherw se

engages in insurance activities in this state without a |license

in violation of this section commts a felony of the third

degree, punishable as provided in s. 775.082, s. 775.083, or s.
775. 084.

Section 7. Paragraph (d) of subsection (4) of section
626. 901, Florida Statutes, is anended to read:

626. 901 Representing or aiding unauthorized insurer

prohi bi ted.- -

(4) This section does not apply to:

(d) Independently procured coverage witten pursuant to s.
626. 938 which is not solicited, marketed, or sold within this
state.

Section 8. Section 626.918, Florida Statutes, is anmended
to read:

626.918 Eligible surplus lines insurers.--
(1) A No surplus lines agent may not shall place any

coverage with any unauthorized i nsurer which is not then an
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eligible surplus lines insurer, except as pernitted under
subsections (6){5)F and (7){6).

(2) An Ne unauthorized insurer may not shat be or becone
an eligible surplus lines insurer unless made eligible by the
office in accordance with the follow ng conditions:

(a) Eligibility of the insurer nmust be requested in
witing by the Florida Surplus Lines Service Ofice;

(b) The insurer nust be currently an authorized insurer in
the state or country of its domcile as to the kind or kinds of
i nsurance proposed to be so placed and nust have been such an
insurer for not less than the 3 years next preceding or nust be
t he wholly owned subsidiary of such authorized insurer or nust
be the wholly owned subsidiary of an already eligible surplus
lines insurer as to the kind or kinds of insurance proposed for
a period of not less than the 3 years next precedi ng. However,
the office nmay waive the 3-year requirenment if the insurer
provi des a product or service not readily available to the
consuners of this state or has operated successfully for a
period of at |east 1 year next preceding and has capital and
surplus of not less than $25 mllion;

(c) Before granting eligibility, the requesting surplus
lines agent or the insurer shall furnish the office wwth a duly
aut henti cated copy of its current annual financial statenent in
the English | anguage and with all nonetary val ues therein
expressed in United States dollars, at an exchange rate (in the
case of statements originally made in the currencies of other

countries) then-current and shown in the statenent, and with
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such additional information relative to the insurer as the
of fice may request;

(d)1. The insurer nust have and maintain surplus as to
pol i cyhol ders of not less than $15 million; in addition, an
alien insurer nust also have and nmaintain in the United States a
trust fund for the protection of all its policyholders in the
United States under terns deened by the office to be reasonably
adequate, in an amount not |less than $5.4 mllion. Any such
surplus as to policyholders or trust fund shall be represented
by investnents consisting of eligible investnments for |ike funds
of |ike donestic insurers under part |l of chapter 625 provided,
however, that in the case of an alien insurance conpany, any
such surplus as to policyhol ders may be represented by
investnents permtted by the donestic regulator of such alien
i nsurance conpany if such investnments are substantially simlar
interms of quality, liquidity, and security to eligible
investnments for |ike funds of |ike donmestic insurers under part

Il of chapter 625. Clean, irrevocable, unconditional, and

evergreen letters of credit issued or confirnmed by a qualified

United States financial institution, as defined in subsection

(3), may be used to fund the trust;

2. For those surplus lines insurers that were eligible on
January 1, 1994, and that maintained their eligibility
thereafter, the required surplus as to policyhol ders shall be:

a. On Decenber 31, 1994, and until Decenber 30, 1995, $2.5

mllion.
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b. On Decenber 31, 1995, and until Decenber 30, 1996, $3.5
mllion.

c. On Decenber 31, 1996, and until Decenber 30, 1997, $4.5
mllion.

d. On Decenber 31, 1997, and until Decenber 30, 1998, $5.5
mllion.

e. On Decenber 31, 1998, and until Decenber 30, 1999, $6.5
mllion.

f. On Decenber 31, 1999, and until Decenber 30, 2000, $8
mllion.

g. On Decenber 31, 2000, and until Decenber 30, 2001, $9.5
mllion.

h. On Decenber 31, 2001, and until Decenber 30, 2002, $11
mllion.

i. On Decenber 31, 2002, and until Decenber 30, 2003, $13
mllion.

j. On Decenber 31, 2003, and thereafter, $15 nillion.

3. The capital and surplus requirenents as set forth in
subpar agraph 2. do not apply in the case of an insurance
exchange created by the | aws of individual states, where the
exchange mai ntains capital and surplus pursuant to the
requi rements of that state, or maintains capital and surplus in
an anmount not less than $50 million in the aggregate. For an
i nsurance exchange whi ch naintains funds in the amount of at
| east $12 nmillion for the protection of all insurance exchange
pol i cyhol ders, each individual syndicate shall maintain m ninmum

capital and surplus in an amount not less than $3 mllion. If
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t he i nsurance exchange does not maintain funds in the amount of
at least $12 mllion for the protection of all insurance
exchange policyhol ders, each individual syndicate shall neet the
m ni mum capital and surplus requirenents set forth in
subpar agraph 2. ;

4. A surplus lines insurer which is a nmenber of an
i nsurance hol di ng conpany that includes a nmenber which is a
Fl orida donmestic insurer as set forth in its hol ding conpany
registration statenent, as set forth in s. 628.801 and rul es
adopted thereunder, may elect to nmaintain surplus as to
policyholders in an anobunt equal to the requirenents of s.
624. 408, subject to the requirenent that the surplus lines
insurer shall at all tines be in conpliance with the

requi rements of chapter 625.

The el ection shall be submitted to the office and shall be
effective upon the office's being satisfied that the
requi rements of subparagraph 4. have been net. The initial date
of election shall be the date of office approval. The el ection
approval application shall be on a form adopted by comm ssion
rule. The office may approve an el ection formsubnmtted pursuant
to subparagraph 4. only if it was on file with the forner
Departnment of Insurance before February 28, 1998;

(e) The insurer nust be of good reputation as to the
providing of service to its policyhol ders and the paynent of

| osses and cl ai ns;
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(f) The insurer nmust be eligible, as for authority to
transact insurance in this state, under s. 624.404(3); and
(g) This subsection does not apply as to unauthorized
insurers made eligible under s. 626.917 as to wet mari ne and
avi ation risks.

(3) For purposes of subsection (2) relating to |letters of

credit, the term"qualified United States financial institution"

means an institution that:

(a) Is organized or, in the case of a United States office

of a foreign banking organization, is licensed under the | aws of

the United States or any state thereof.

(b) Is regul ated, supervised, and exani ned by United

States or state authorities having regulatory authority over

banks and trust conpani es.

(c) Has been determned by the office or the Securities

Valuation Ofice of the National Associ ation of |nsurance

Conmi ssioners to neet such standards of financial condition and

standi ng as are consi dered necessary and appropriate to regul ate

the quality of financial institutions whose letters of credit

are acceptable to the office.
(43> The office shall fromtime to tine publish a |ist
of all currently eligible surplus lines insurers and shall nai

a copy thereof to each licensed surplus |ines agent at his or
her office of record with the office.

(54> This section shall not be deened to cast upon the
of fice any duty or responsibility to determ ne the actual

financial condition or clainms practices of any unauthorized

678715

4/ 27/ 2005 1:51:50 PM
Page 14 of 18




363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
385
386
387
388
389

HOUSE AMENDMENT

Bill No. HB 967 CS
Amendnent No. (for drafter’s use only)
insurer; and the status of eligibility, if granted by the
office, shall indicate only that the insurer appears to be sound
financially and to have satisfactory clains practices and that
the office has no credi ble evidence to the contrary.

(6)65)> Wen it appears that any particul ar insurance risk
which is eligible for export, but on which insurance coverage,
in whole or in part, is not procurable fromthe eligible surplus
lines insurers, after a search of eligible surplus |ines
insurers, then the surplus lines agent may file a suppl enent al
signed statenent setting forth such facts and advi sing the
of fice that such part of the risk as shall be unprocurable, as
aforesaid, is being placed with nanmed unaut hori zed insurers, in
t he amounts and percentages set forth in the statenment. Such
named unaut hori zed insurer shall, however, before accepting any
risk in this state, deposit with the departnment cash or
securities acceptable to the office and departnent of the nmarket
val ue of $50,000 for each individual risk, contract, or
certificate, which deposit shall be held by the departnent for
the benefit of Florida policyholders only; and the surplus |ines
agent shall procure from such unauthorized insurer and file with
the office a certified copy of its statenent of condition as of
the close of the |ast calendar year. If such statenent reveals,

i ncludi ng both capital and surplus, net assets of at |east that
anount required for licensure of a donmestic insurer, then the
surplus |ines agent nmay proceed to consummate such contract of

i nsurance. Wenever any insurance risk, or any part thereof, is

pl aced with an unauthorized insurer, as provided herein, the
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policy, binder, or cover note shall contain a statenent signed
by the insured and the agent with the follow ng notation: "The
insured is aware that certain insurers participating in this
ri sk have not been approved to transact business in Florida nor
have they been declared eligible as surplus lines insurers by
the Ofice of Insurance Regul ation of Florida. The placing of
such insurance by a duly licensed surplus lines agent in Florida
shall not be construed as approval of such insurer by the Ofice
of I nsurance Regul ation of Florida. Consequently, the insured is
aware that the insured has severely limted the assistance
avai | abl e under the insurance |laws of Florida. The insured is
further aware that he or she may be charged a reasonabl e per
policy fee, as provided in s. 626.916(4), Florida Statutes, for
each policy certified for export.” Al other provisions of this
code shall apply to such placenent the sanme as if such risks
were placed with an eligible surplus lines insurer.

(7)66)> VWen any particular insurance risk subject to
subsection (6){5)- is eligible for placenment with an unauthorized
insurer and not nore than 12.5 percent of the risk is so
subject, the office may, at its discretion, permt the agent to
obtain fromthe insured a signed statenent as indicated in
subsection (6) 5. Al other provisions of this code apply to
such placenent the sane as if such risks were placed with an
eligible surplus lines insurer.

Section 9. Subsections (1), (2), and (9) of section
626.938, Florida Statutes, are anended to read:
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626. 938 Report and tax of independently procured
cover ages. --
(1) Every insured who in this state procures or causes to

be procured or continues or renews insurance from another state

or country with an unauthorized foreign or alien insurer

legitimately licensed in that jurisdiction, or any self-insurer

who in this state so procures or continues excess | oss,
catastrophe, or other insurance, upon a subject of insurance
resident, located, or to be perforned within this state, other

t han i nsurance procured through a surplus |ines agent pursuant
to the Surplus Lines Law of this state or exenpted fromtax
under s. 626.932(4), shall, within 30 days after the date such

i nsurance was so procured, continued, or renewed, file a report
of the same with the Florida Surplus Lines Service Ofice in
witing and upon forns designated by the Florida Surplus Lines
Service Ofice and furnished to such an insured upon request, or
in a conputer readable format as determ ned by the Florida
Surplus Lines Service Ofice. The report shall show the nanme and
address of the insured or insureds, the nane and address of the
insurer, the subject of the insurance, a general description of
t he coverage, the ampunt of premiumcurrently charged therefor
and such additional pertinent information as is reasonably
requested by the Florida Surplus Lines Service Ofice.

(2) Any insurance on a risk located in this state in an

unaut hori zed insurer legitimtely

===—===========—= T | TLE AMENDMENT =============

678715

4/ 27/ 2005 1:51:50 PM
Page 17 of 18




443
444
445
446
447
448
449
450
451
452
453
454
455
456
457

HOUSE AMENDMENT

Bill No. HB 967 CS

Amendnent No. (for drafter’s use only)

Rermove |ines 14-19 and insert:
440. 105, F.S.; deleting the provision that a violation of a
stop-work order is a m sdeneanor of the first degree; increasing
penalties for enployers unlawfully failing to secure workers
conpensati on i nsurance when an enployee is injured by or dies
froma work-related injury; deleting provisions relating to a
prohi biti on agai nst enployers participating in the creation of
enpl oynment rel ati onshi ps based on fal se, fraudul ent, or
m sl eadi ng information; deleting provisions relating to
presentation of false, fraudulent, or m sleading information to
obtain enpl oynment; anmending s. 448.09, F.S.; prohibiting the
presentation of certain false, fraudulent, or m sleading
information for the purpose of obtaining enploynent; providing
penalties; revising penalties for unauthorized enpl oynent of

aliens; amending s. 624.15, F.S.; specifying
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