F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 973 2005
1 A bill to be entitled
2 An act relating to pyram d pronotional schenes; anendi ng
3 S. 849.091, F.S.; deleting a provision declaring pyramd
4 sal es schenes to be a lottery and providing a crim nal
5 penalty for participating in such schenes; creating s.
6 849. 09105, F.S.; providing definitions; prohibiting
7 est abl i shing, pronoting, operating, or participating in
8 pyram d pronotional schenes; providing limtations;
9 provi di ng construction; preserving the Attorney Ceneral's
10 authority to bring certain actions; authorizing the
11 Attorney General to issue certain orders, bring certain
12 actions, and inpose certain civil penalties; requiring
13 notification of persons naned in certain orders to a right
14 to a hearing; providing for waiver of such right under
15 certain circunstances; providing requirenents for such
16 orders; providing for granting certain injunctions,
17 restraining orders, or wits of mandanus under certain
18 ci rcunst ances; providing for appointnent of a receiver or
19 conservator for certain purposes; authorizing a court to
20 enter certain additional orders for certain purposes;
21 prohibiting a court fromrequiring the Attorney General to
22 post a bond; requiring the Attorney General to collect
23 certain costs and attorney fees in addition to fines and
24 penal ties; providing crimnal penalties; providing an
25 effective date.
26
27| Be It Enacted by the Legislature of the State of Florida:
28
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29 Section 1. Section 849.091, Florida Statutes, is anmended
30| to read:
31 849.091 Chain |etters,—pyramdeclubs,—ete— declared a
32| | ottery;—prohibited—penalties.--
33 - The organi zation of any chain letter club—pyamd

34| eluby~ or other group organi zed or brought together under any

35| plan or device whereby fees or dues or anything of materi al

36| value to be paid or given by nmenbers thereof are to be paid or
37| given to any other nenber thereof, which plan or device includes
38| any provision for the increase in such nenbership through a

39| chain process of new nenbers securing other new nenbers and

40| thereby advancing thenselves in the group to a position where
41| such nmenbers in turn receive fees, dues, or things of nateri al
42| value fromother nenbers, is hereby declared to be a lottery,

43| and whoever shall participate in any such lottery by becomng a
44| menber of, or affiliating with, any such group or organization
45| or who shall solicit any person for nmenbership or affiliation in
46| any such group or organi zation commts a m sdeneanor of the

47| first degree, punishable as provided in s. 775.082 or s.

48| 775.083.

49 . i —
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Section 2. Section 849.09105, Florida Statutes, is created
to read:

849. 09105 Pyram d pronotional schenes prohibited;

penal ties. --

(1) For purposes of this section:

(a) "Appropriate inventory repurchase programi neans a

program by which a plan or operation repurchases, upon request

and upon conmercially reasonable terns, when the sal esperson's

busi ness rel ationship with the conpany ends, current and

mar ket abl e i nventory in t he possession of the sal esperson that

was purchased by the sal esperson for resale. Any such plan or

operation shall clearly describe the programin its recruiting

literature, sales nmanual, or contract w th i ndependent

sal espersons, including the disclosure of any inventory that is

not eligible for repurchase under the program
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84 (b) "Commercially reasonable terns" neans the repurchase

85| of current and marketable inventory within 12 nonths fromthe

86| date of purchase at not | ess than 90 percent of the original net

87| cost, |less appropriate set-offs and legal clains, if any.

88 (c) "Conpensation" neans a paynent of any noney, thing of

89| value, or financial benefit conferred in return for inducing

90| another person to participate in a pyram d pronotional schene.

91 (d) "Consideration" neans the paynent of cash or the

92| purchase of goods, services, or intangible property. The term

93| does not include the purchase of goods or services furnished at

94| cost to be used in nmaking sales and not for resale or tine and

95| effort spent in pursuit of sales or recruiting activities.

96 (e) "Current and marketabl e" excludes inventory that is no

97| longer within its comrercially reasonable use or shelf-life

98| period; was clearly described to sal espersons prior to purchase

99| as seasonal, discontinued, or speci al pronption products not

100| subject to the plan or operation's inventory repurchase program

101| or has been used or opened.

102 (f) "Inventory" includes both goods and services,

103| including conpany-produced pronotional materials, sal es aids,

104| and sales kits that the plan or operation requires independent

105| sal espersons to purchase.

106 (g) "Pronote" neans contrive, prepare, establish, plan,

107| operate, advertise, or otherw se induce or attenpt to induce

108| another person to participate in a pyramd pronoti onal scheng,

109 including a pyram d pronotional schenme run through the Internet,
110 e-mail, or other electronic conmuni cations.
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111 (h) "Pyram d pronotional schene" neans any plan or

112| operation by which a person gives consideration for the

113| opportunity to receive conpensation that is derived prinarily

114 fromthe introduction of other persons into the plan or

115 operation rather than fromthe sale and consunpti on of goods,

116| services, or intangible property by a partici pant or other

117| persons introduced into the plan or operation. The termi ncl udes

118 any plan or operation under which the nunber of persons who may

119| participate is limted either expressly or by the application of

120 conditions affecting the eligibility of a person to receive

121| conpensation under the plan or operation, or any plan or

122| operation under which a person, on giving consideration, obtains

123| any goods, services, or intangible property in addition to the

124| right to receive conpensation

125 (2) No person may establish, pronbte, operate, or

126| participate in any pyram d pronotional schene. Alimtation as

127| to the nunber of persons who may participate in or the presence

128| of additional conditions affecting eligibility for the

129| opportunity to receive conpensation under a plan does not change

130 the identity of the plan as a pyram d pronotional schene. It is

131| not a defense under this section that a person, on giving

132| consideration, obtains goods, services, or intangible property

133 in addition to the right to receive conpensati on.

134 (3) Nothing in this section nay be construed to prohibit a

135 plan or operation, or to define a plan or operation as a pyramd

136| pronotional schene, based on the fact that participants in the

137| plan or operation give consideration in return for the right to

138| receive conpensati on based upon purchases of goods, services, or
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139| intangi ble property by participants for personal use,

140 consunption, or resale so long as the plan or operation does not

141| pronote or induce inventory |oading and the plan or operation

142| inplenents an appropriate inventory repurchase program

143 (4) The provisions of this section do not preclude,

144| preenpt, or prohibit the Attorney General from proceeding

145 against any plan, operation, or schene or any person involved

146 with such plan, operation, or schene under any other provision
147| of |aw.
148 (5) |If it appears to the Attorney General that any person

149| has engaged in any act or practice constituting a violation of

150| any provision of this section, or any order under this section,

151| the Attorney General may:

152 (a) Issue a cease and desist order, with or without prior

153| hearing, agai nst any person engaged in the prohibited

154| activities, directing such person to cease and desist from

155 further illegal activities;

156 (b) Bring an action in the circuit court to enjoin the

157| acts or practices to enforce conpliance with this section or any

158| order under this section;

159 (c) Inpose by order and collect a civil penalty agai nst

160| any person found in an admnistrative action to have viol ated

161 any provision of this section, or any order issued under this

162| section, in an anpbunt not to exceed $10, 000 per viol ation per

163| person. The Attorney General may bring actions to recover

164| penalties pursuant to this paragraph in circuit court. Al civil

165 penalties received shall be deposited in the General Revenue
166| Fund; or
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167 (d) Bring an action in the circuit court under the

168| crimnal laws of this state.

169 (6) Any person naned in a cease and desi st order issued

170 pursuant to this section shall be notified of his or her right

171 to file, within 15 days after the receipt of the order, a

172 witten notice for a hearing with the Attorney General. If the

173| Attorney General does not receive a witten request for a

174| hearing within the tine specified, the cease and desi st order

175 shall be permanent and the person naned in the order is deened

176| to have waived all rights to a hearing. Every such order shall

177| state its effective date and shall concisely state its intent or

178| purpose and the grounds on which such order is based. Any person

179| aggrieved by a final order issued pursuant to this section nay

180| obtain a review of the order in the circuit court.

181 (7) Upon a proper showing, a permanent or tenporary

182 injunction, restraining order, or wit of mandanus shall be

183| granted and a receiver or conservator may be appointed for the

184| defendant or defendant's assets. In addition, upon a proper

185| showing by the Attorney General, the court may enter an order of

186| rescission, restitution, or disgorgenent directed to any person

187 who has engaged in any act constituting a violation of any

188| provision of this section or any order under this section. The

189 court may not require the Attorney General to post a bond. In

190 addition to fines or penalties, the Attorney General shal

191| collect costs and attorney fees.

192 (8)(a) Any person who establishes, pronotes, or operates a

193| pyram d pronotional schene commts a felony of the third degree,
194| punishable as provided ins. 775.082 or s. 775.083.
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(b) Any person who participates in a pyramd pronotiona

schene commits a m sdeneanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.
Section 3. This act shall take effect upon becom ng a | aw.
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