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1

2 An act relating to the Florida Trust Code

3 creating parts I, I, Ill, IV, V, VI, VII

4 VITL, IX, X, XI, Xil, and XIlIl of chapter 736,
5 F.S.; providing a short title; providing

6 general provisions and definitions; providing

7 for judicial proceedings; providing for

8 representations; providing for creation

9 validity, nodification, and ternination of

10 trusts; providing for creditors' clains;

11 providing for spendthrift, discretionary, and
12 revocabl e trusts; providing for the office of
13 trustee; providing for powers and duties of the
14 trustee; providing for trust investnents;

15 providing for liability of trustee and rights
16 of persons dealing with trustee; providing for
17 rul es of construction; providing for charitable
18 trusts; providing mscellaneous provisions;

19 creating s. 518.117, F.S.; authorizing
20 i nvestment of certain fiduciary funds by
21 certain fiduciaries; anending s. 660.25, F.S.
22 providing a definition of the term"investnent
23 i nstrument"”; amending s. 660.417, F.S.
24 revising provisions relating to investnent of
25 fiduciary funds in investnment instruments by
26 certain banks or trust conpanies; creating s.
27 689. 175, F.S.; abolishing the worthier title
28 doctrine; providing construction of certain
29 i nstrument | anguage; anmending s. 731.103, F.S.
30 correcting a cross-reference; providing
31 construction relating to establishnent of death
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1 by certain evidence under certain
2 circunstances; creating s. 731.1035, F.S.
3 provi ding for application of rules of evidence
4 in civil actions to certain proceedings;
5 anending s. 731.201, F.S.; revising
6 definitions; conforming ternms and correcting
7 cross-references; anmending s. 731.303, F.S.
8 speci fyi ng nonapplication of certain orders
9 relating to powers of revocation and powers of
10 appoi ntnent; revising provisions relating to
11 representation by a hol der of a power of
12 appoi ntnent; anmending s. 732.513, F.S.
13 del eting a ground protecting a devise's
14 validity; amending s. 732.603, F.S.; revising
15 provisions relating to antil apse, deceased
16 devi sees, and class gifts; anending s. 744.331
17 F.S.; revising provisions relating to orders
18 deternmining incapacity; amending s. 744.441
19 F.S.; revising authority of certain guardi ans
20 to prosecute or defend clains or proceedi ngs
21 for certain purposes; specifying duties of a
22 court; creating s. 744.462, F.S.; providing
23 requi renents for judicial determnnations
24 relating to alternatives to guardi anship
25 provi ding duties of a court; anending ss.
26 497. 458, 607.0802, 617.0802, 660.46, 660.418,
27 689. 071, 689.075, 709.08, 721.08, 721.53
28 732. 2075, 732.604, 732.611, 733.212, 733.602
29 733.805, 733.817, 738.104, 738.1041, 738.202
30 739.102, and 744.361, F.S., to conformterms
31 and correct cross-references; repealing ss.

2
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1 737.101, 737.105, 737.106, 737.111, 737.115,
2 and 737.116, constituting part | of ch. 737
3 F.S., relating to trust registration; repealing
4 ss. 737.201, 737.202, 737.203, 737.2035,
5 737.204, 737.2041, 737.205, 737.206, 737.2065
6 737.207, 737.208, and 737.209, constituting
7 part Il of ch. 737, F.S., relating to
8 jurisdiction of courts; repealing ss. 737.301
9 737.302, 737.303, 737.3035, 737.304, 737.305
10 737.3053, 737.3054, 737.3055, 737.306
11 737.3061, 737.307, 737.308, and 737.309
12 constituting part Il of ch. 737, F.S.
13 relating to duties and liabilities of trustees;
14 repealing ss. 737.401, 737.402, 737.4025
15 737.403, 737.4031, 737.4032, 737.4033, 737.404,
16 737.405, and 737.406, constituting part IV of
17 ch. 737, F.S., relating to powers of trustees;
18 repealing ss. 737.501, 737.502, 737.503
19 737.504, 737.505, 737.506, 737.507, 737.508
20 737.509, 737.510, 737.511, and 737.512
21 constituting part V of ch. 737, F.S., relating
22 to charitable trusts; repealing ss. 737.6035,
23 737.621, 737.622, 737.623, 737.624, 737.625
24 737.626, and 737.627, consisting of part VI of
25 ch. 737, F.S., relating to rules of
26 construction of trust adm nistration; providing
27 an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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Section 1. Part | of chapter 736, Florida Statutes,
consi sting of sections 736.0101, 736.0102, 736.0103, 736.0104,
736.0105, 736.0106, 736.0107, 736.0108, 736.0109, 736.0110,
736.0111, and 736.0112, is created to read:
PART |
GENERAL PROVI S| ONS AND DEFI NI TI ONS

736.0101 Short title.--This chapter nmay be cited as

the "Florida Trust Code" and for purposes of this chapter is

referred to as the "code."

736. 0102 Scope.--This code applies to express trusts,

charitable or noncharitable, and trusts created pursuant to a

| aw, judgnent, or decree that requires the trust to be

adnm nistered in the manner of an express trust. This code does

not apply to constructive or resulting trusts;

conservat orshi ps; custodi al arrangenents pursuant to the

Florida Uniform Transfers to Mnors Act; business trusts

providing for certificates to be issued to beneficiaries;

commpn _trust funds; land trusts under s. 689.05; trusts

created by the formof the account or by the deposit adreenent

at a financial institution; voting trusts; security

arrangenents; liquidation trusts; trusts for the prinmary

pur pose of paying debts, dividends, interest, salaries, wages,

profits, pensions, or enployee benefits of any kind; and any

arrangenent _under _which a person is nom nee or_escrowee for

anot her.

736.0103 Definitions.--Unless the context otherw se

requires, in this code:

(1) "Action," with respect to an act of a trustee,

includes a failure to act.

4
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(2) "Affiliate" nmeans any person or entity that

directly or indirectly through one or nore internediari es owns

or _controls, is owned or controlled by, or is under combn

control or ownership with, the fiduciary. An affiliate may

include, but is not limted to, an investnent adviser

adm nistrator, broker, transfer agent., placenent agent,

servicing agent, registrar, custodian, underwiter, sponsor

di stributor, or manager

(3) "Ascertainable standard" neans a standard rel ating

to an individual's health, education, support, or nmaintenance

within the neaning of s. 2041(b)(1)(A) or s. 2514(c)(1) of the

I nternal Revenue Code of 1986, as anended.

(4) "Beneficiary" neans a person who:

(a) Has a present or future beneficial interest in a

trust, vested or contingent; or

(b) Holds a power of appointnment over trust property

in a capacity other than that of trustee.

(5) "Charitable trust" nmeans a trust, or portion of a

trust, created for a charitable purpose as described in s.
736.0405(1).

(6) "Environnental |aw' neans a federal, state, or

local law, rule, requlation, or ordinance that relates to

protection of the environnent or hunman heal th.

(7) "CGeneral power of appointnment"” neans a power of

appoi nt nent _exerci sable in favor of the holder of the power,

the power holder's creditors, the power holder's estate, or

the creditors of the power holder's estate.

(8) "cGuardian of the person” neans a person_appoi nted

by the court to nmake decisions regarding the support, care,

education, health, and welfare of a nminor or an incapacitated

adult. The term does not include a guardian ad litem

5
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(9) "Guardian of the property" nmeans a person

appointed by the court to adm nister the estate of a mi nor or

incapacitated adul t.

(10) "Interests of the beneficiaries" neans the

beneficial interests provided in the terns of the trust.

(11) "Jurisdiction" with respect to a geographic area,

includes a state or country.

(12) "Power of withdrawal" neans a presently

exercisable general power of appointnent other than a power:

(a) Exercisable by a trustee and linmted by an

ascertai nabl e standard; or

(b) Exercisable by another person only upon consent of

the trustee or a person holding an adverse interest.

(13) "Property" means anything that may be the subject

of ownership, real or personal, legal or equitable, or any

interest therein.

(14) "Qualified beneficiary" neans a living

beneficiary who, on the date the beneficiary's qualification

is determ ned:

(a) 1s a distributee or pernmissible distributee of

trust incone or principal

(b) Wuld be a distributee or perm ssible distributee

of trust incone or principal if the interests of the

distributees described in paragraph (a) termi nated on that

date without causing the trust to term nate; or

(c) Wuld be a distributee or perm ssible distributee

of trust incone or principal if the trust term nated in

accordance with its terns on that date.

(15) "Revocable," as applied to a trust, neans

revocabl e by the settlor without the consent of the trustee or

a_person holding an adverse interest.

6
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(16) "Settlor" neans a person, including a testator

who creates or contributes property to a trust. If nore than

one_person creates or contributes property to a trust, each

person is a settlor of the portion of the trust property

attributable to that person's contribution except to the

extent another person has the power to revoke or withdraw that

portion.
(17) "Spendthrift provision" neans a termof a trust

that restrains both voluntary and involuntary transfer of a

beneficiary's interest.

(18) "State" neans any state of the United States and

includes the District of Colunbia, the Commonwealth of Puerto

Rico, and any territory or possession subject to the

legislative authority of the United States.

(19) "Ternms of a trust" neans the nmanifestation of the

settlor's intent regarding a trust's provisions as _expressed

in the trust instrument or as nmay be established by other

evi dence that woul d be adnissible in a judicial proceeding.

(20) "Trust instrunent” neans an instrunent executed

by a settlor that contains terns of the trust, including any

anendnents to the trust.

(21) "Trustee" neans the original trustee and includes

any additional trustee, any successor trustee, and any

cotrustee.

736.0104 Know edge. - -

(1) Subject to subsection (2), a person has know edge

of a fact if the person:

(a) Has actual know edge of the fact;

(b) Has received a notice or notification of the fact;

7
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(c) Has reason to know the fact fromall the other

facts and circunstances known to the person at the tine in

question.
(2) An organization that conducts activities through

enpl oyees has notice or know edge of a fact involving a trust

only fromthe tinme the infornmation was received by an enpl oyee

having responsibility to act on matters involving the trust,

or_woul d have been brought to the enployee's attention if the

organi zati on _had exerci sed reasonable diligence. An

organi zati on_exerci ses reasonable diligence if the

organi zation nmaintains reasonable routines for comuni cating

significant information to the enployee having responsibility

to act on matters involving the trust and there is reasonable

conpliance with the routines. Reasonable diligence does not

require an _enployee of the organi zation to conmunicate

information unless the communication is part of the

individual's reqular duties or the individual knows a matter

involving the trust would be materially affected by the

i nf ormation.

736. 0105 Default and nmandatory rules. --

(1) Except as otherwi se provided in the terns of the

trust, this code governs the duties and powers of a trustee,

relations anpng trustees, and the rights and interests of a

beneficiary.

(2) The terns of a trust prevail over any provision of

this code except:

(a) The requirenents for creating a trust.

(b) The duty of the trustee to act in good faith and

in accordance with the ternms and purposes of the trust and the

interests of the beneficiaries.

8
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(c) The requirenent that a trust and its terns be for

the benefit of the trust's beneficiaries, and that the trust

have a purpose that is |lawful, not contrary to public policy,

and possible to achieve.

(d) The periods of linmtation for commencing a

judicial proceeding.

(e) The power of the court to take such action and

exercise such jurisdiction as may be necessary in the

interests of justice.

(f) The requirenents under s. 736.0108(1) for the

designation of a principal place of administration of the

trust.
(d)  The jurisdiction and venue provisions in ss.

736.0202, 736.0203, and 736.0204.

(h) The restrictions on the designation of

representative under s. 736.0306.

(i) The formalities required under s. 736.0403(2) for

the execution of a trust.

(i) The power of the court to nodify or ternminate a
trust under ss. 736.0410-736.04115, except as provided in s.
736.04115(3)(b), and under ss. 736.0413, 736.0415, and
736. 0416.

(k) The ability to nodify a trust under s. 736.0412,
except as provided in s. 736.0412(4)(b).

(1) The effect of a spendthrift provision and the

rights of certain creditors and assignees to reach a trust as

provided in part V.
(m The trustee's duty under s. 736.05053 to pay

expenses and obligations of the settlor's estate.

(n) The trustee's duty under s. 736.05055 to file a

notice of trust at the settlor's death.

9
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(0) The right of a trustee under s. 736.0701 to

decline a trusteeship and the right of a trustee under_s.

736.0705 to resign a trusteeship.

(p)  The power of the court under s. 736.0702 to

require, dispense with, nodify, or term nate a bond.

(d)  The power of the court under s. 736.0708(2) to

adjust a trustee's conpensation specified in the terns of the

trust that is unreasonably |ow or high.

(r) The duty under s. 736.0813(1)(a) and (b) to notify

qualified beneficiaries of an irrevocable trust of the

exi stence of the trust, of the identity of the trustee, and of

their rights to trust accountings.

(s) The duty under s. 736.0813(1)(c) and (d) to

provide a conplete copy of the trust instrument and to account

to qualified beneficiaries.

(t) The duty under s. 736.0813(1)(e) to respond to the

request of a qualified beneficiary of an irrevocable trust for

rel evant information about the assets and liabilities of the

trust and the particulars relating to trust adm nistration.

(u) The effect of an excul patory term under_s.
736.1011.
(v) The rights under ss. 736.1013-736.1017 of a person

other than a trustee or beneficiary.

(W) The effect of a penalty clause for contesting a

trust under s. 736.1108.

736.0106 Conmmon | aw of trusts; principles of

equity.--The commpn | aw of trusts and principles of equity

suppl ement _this code, except to the extent nodified by this

code or _another law of this state.

736. 0107 Governing | aw. --The neaning and effect of the

terns of a trust are deternined by:

10
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(1) The law of the jurisdiction designated in the

terns of the trust, provided there is a sufficient nexus to

the designated jurisdiction at the tine of the creation of the

trust or during the trust administration, including, but not

limted to, the location of real property held by the trust or

the residence or location of an office of the settlor

trustee, or any beneficiary; or

(2) In the absence of a controlling designation in the

ternms of the trust, the |aw of the jurisdiction where the

settlor resides at the tinme the trust is first created.

Not wi t hst andi ng subsection (1) or subsection (2), a

designation in the terns of a trust is not controlling as to

any matter for which the designation would be contrary to a

strong public policy of this state.

736.0108 Principal place of administration.--

(1) Terms of a trust designating the principal place

of administration of the trust are valid only if there is a

sufficient connection with the designated jurisdiction

Wt hout precluding other neans for establishing a sufficient

connection, terns of a trust designating the principal place

of administration are valid and controlling if:

(a) Atrustee's principal place of business is located

in or a trustee is a resident of the designated jurisdiction

or

(b) Al or part of the administration occurs in the

designated jurisdiction

(2) Unless otherwise validly designated in the trust

instrunent, the principal place of adm nistration of a trust

is the trustee's usual place of business where the records

pertaining to the trust are kept or, if the trustee has no

11
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pl ace of business, the trustee's residence. In the case of

cotrustees, the principal place of administration is:

(a) The usual place of business of the corporate

trustee, if there is only one corporate cotrustee;

(b) The usual place of business or residence of the

individual trustee who is a professional fiduciary, if there

is only one such person and no corporate cotrustee; or

ot herw se

(c) The usual place of business or residence of any of

the cotrustees as agreed on by the cotrustees.

(3) Notwithstanding any other provision of this

section, the principal place of adm nistration of a trust, for

whi ch a bank, association, or trust conpany organi zed under

the laws of this state or bank or savings associ ation

organi zed under the laws of the United States with its main

office in this state has been appointed trustee, shall not be

noved or otherw se affected solely because the trustee engaged

in an interstate nerger transaction with an out-of-state bank

pursuant to s. 658.2953 in which the out-of-state bank is the

resulting bank.

(4) A trustee is under a continuing duty to adninister

the trust at a place appropriate to its purposes and its

adnm ni stration.

(5) Wthout precluding the right of the court to

order, approve, or disapprove a transfer, the trustee, in

furtherance of the duty prescribed by subsection (4)., may

transfer the trust's principal place of admnistration to

another state or to a jurisdiction outside of the United

St at es.

(6) The trustee shall notify the qualified

beneficiaries of a proposed transfer of a trust's principa

12
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place of administration not | ess than 60 days before

initiating the transfer. The notice of proposed transfer nust

i ncl ude:

(a) The nanme of the jurisdiction to which the

principal place of administration is to be transferred.

(b) The address and tel ephone nunber at the new

location at which the trustee can be contacted.

(c) An explanation of the reasons for the proposed

transfer.

(d) The date on which the proposed transfer is

anticipated to occur.

(e) The date, not |less than 60 days after the notice

is provided, by which the qualified beneficiary nmust notify

the trustee of an objection to the proposed transfer.

(7) The authority of a trustee to act under this

section wi thout court approval to transfer a trust's principa

place of adm nistration is suspended if a qualified

beneficiary files a lawsuit objecting to the proposed transfer

on or before the date specified in the notice. The suspension

is effective until the lawsuit is dism ssed or wthdrawn.

(8) 1In connection with a transfer of the trust's

princi pal place of administration, the trustee may transfer

any of the trust property to a successor trustee designated in

the terns of the trust or appointed pursuant to s. 736.0704.
736.0109 ©Methods and wai ver of notice. --

(1) Notice to a person under this code or the sending

of a docunent to a person under this code nust be acconplished

in a manner _reasonably suitable under the circunstances and

likely to result in receipt of the notice or docunent.

Perni ssible nethods of notice or for sending a docunent

include first-class mail, personal delivery, delivery to the

13
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person's | ast known place of residence or place of business,

or _a properly directed facsimle or other el ectronic nessage.

(2) Notice otherwi se required under this code or a

document ot herwi se required to be sent under this code need

not be provided to a person whose identity or location is

unknown to and not reasonably ascertainable by the trustee.

(3) Notice under this code or the sending of a

docunent under this code nmay be waived by the person to be

notified or to whomthe docunent is to be sent.

(4) Notice of a judicial proceeding nmust be given as

provided in the Florida Rules of Civil Procedure.

736.0110 O hers treated as qualified beneficiaries.--

(1) A charitable organi zation expressly designated to

receive distributions under the terns of a charitable trust

has the rights of a qualified beneficiary under this code if

the charitable organization, on the date the charitable

organi zation's qualification is being determ ned:

(a) 1s a distributee or pernmissible distributee of

trust incone or principal

(b) Wuld be a distributee or perm ssible distributee

of trust incone or principal on ternination of the interests

of other distributees or perm ssible distributees then

receiving or eligible to receive distributions; or

(c) Wuld be a distributee or perm ssible distributee

of trust incone or principal if the trust term nated on that

dat e.

(2) A person appointed to enforce a trust created for

the care of an animal or another noncharitabl e purpose as

provided in s. 736.0408 or s. 736.0409 has the rights of a

qualified beneficiary under this code.

14
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1 (3) The Attorney General mmy assert the rights of a

2| gualified beneficiary with respect to a charitable trust

3| having its principal place of administration in this state.
4 736.0111 Nonjudicial settlenent agreenments.--

5 (1) For purposes of this section, the term"interested
6| persons" neans persons whose interest would be affected by a
7| settlenment agreenent.

8 (2) Except as otherwi se provided in subsection (3),

9| interested persons may enter into a binding nonjudicia

10| settlenent agreenent with respect to any matter involving a
11| trust.

12 (3) A nonjudicial settlenent agreenent anong the

13| trustee and trust beneficiaries is valid only to the extent
14| the ternms and conditions could be properly approved by the
15| court. A nonjudicial settlenent may not be used to produce a
16| result not authorized by other provisions of this code,

17| including, but not limted to, termnating or nodifying a

18| trust in an inpernissible manner

19 (4) Matters that may be resolved by a nonjudicia
20| settlenment agreenent include:
21 (a) The interpretation or construction of the terms of
22| the trust.
23 (b) The approval of a trustee's report or accounting.
24 (c) The direction to a trustee to refrain from
25| perforning a particular act or the grant to a trustee of any
26| necessary or desirable power.
27 (d) The resignation or appointment of a trustee and
28| the deternmination of a trustee's conpensati on.
29 (e) The transfer of a trust's principal place of
30| administration.
31
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(f) The liability of a trustee for an action relating

to the trust.

(5) Any interested person may request the court to

approve or di sapprove a nonjudicial settl enent agreenent.

736.0112 <Qualification of foreign trustee.--Unless

ot herwi se doing business in this state, local qualification by

a foreign trustee is not required for the trustee to receive

distribution froma |local estate. Nothing in this chapter

shall affect the provisions of s. 660.41.

Section 2. Part Il of chapter 736, Florida Statutes,
consi sting of sections 736.0201, 736.0202, 736.0203, 736.0204,
736. 0205, 736.0206, and 736.0207, is created to read:
PART |1
JUDI Cl AL _PROCEEDI NGS

736.0201 Role of court in trust proceedings.--

(1) Except as provided in subsection (5) and s.

736. 0206, proceedi ngs concerning trusts shall be commenced by

filing a conplaint and shall be governed by the Florida Rules

of Civil Procedure.

(2) The court may intervene in the adm nistration of a

trust to the extent the court's jurisdiction is invoked by an

interested person or as provided by | aw.

(3) Atrust is not subject to continuing judicia

supervision unl ess ordered by the court.

(4) Ajudicial proceeding involving a trust may relate

to the validity, adm nistration, or distribution of a trust,

i ncl udi ng proceedi ngs to:

(a) Deternmne the validity of all or part of a trust;

(b) Appoint or renove a trustee;

(c) Review trustees' fees;
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(d) Review and settle interimor final accounts;

(e) Ascertain beneficiaries; determ ne any question

arising in the admnistration or distribution of any trust,

includi ng questions of construction of trust instrunents;

instruct trustees; and deternine the existence or nonexistence

of any immunity, power, privilege, duty, or right;

(f) Oobtain a declaration of rights: or

(q) Determine any other matters involving trustees and

beneficiaries.

(5) A proceeding for the construction of a

testanentary trust may be filed in the probate proceeding for

the testator's estate. The proceedi ng shall be governed by the

Fl ori da Probate Rul es.

736.0202 Jurisdiction over trustee and beneficiary.--

(1) By accepting the trusteeship of a trust having its

principal place of administration in this state or by noving

the principal place of adm nistration to this state, the

trustee submits personally to the jurisdiction of the courts

of this state regarding any matter involving the trust.

(2) Wth respect to their interests in the trust, the

beneficiaries of a trust having its principal place of

adnm nistration in this state are subject to the jurisdiction

of the courts of this state regarding any matter involving the

trust. By accepting a distribution fromsuch a trust, the

recipient submits personally to the jurisdiction of the courts

of this state regarding any matter involving the distribution

(3) This section does not preclude other nethods of

obtaining jurisdiction over a trustee, beneficiary, or other

person receiving property fromthe trust.
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736.0203 Subject-matter jurisdiction.--The circuit

court has original jurisdiction in this state of al

proceedi ngs arising under this code.

736. 0204 Venue. --Venue for actions and proceedi ngs

concerning trusts, including those under s. 736.0201, may be

laid in:

(1) Any county where the venue is proper under chapter

47,

(2) Any county where the beneficiary suing or being

sued resides or _has its principal place of business; or

(3) The county where the trust has its principal place

of adm ni stration.

736.0205 Trust proceedings:; dismssal of matters

relating to foreign trusts.--Over the objection of a party,

the court shall not entertain proceedings under s. 736.0201

for a trust reqgistered, or having its principal place of

adnm nistration, in another state unless all interested parties

could not be bound by litigation in the courts of the state

where the trust is registered or has its principal place of

adm nistration. The court may condition a stay or disn ssal of

a_proceedi ng under _this section on the consent of any party to

jurisdiction of the state where the trust is reqgistered or has

its principal place of business, or the court may grant a

continuance or enter any other appropriate order.

736. 0206 Proceedings for review of enploynent of

agents and review of conpensation of trustee and enpl oyees of

trust. --

(1) After notice to all interested persons, the court

may review the propriety of the enploynent by a trustee of any

person, including any attorney, auditor, investnent adviser

or_other specialized agent or _assistant, and the

18

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2006 Legi sl ature CS for SB 1170

reasonabl eness of any conpensation paid to that person or to

the trustee.

(2) |If the settlor's estate is being probated, and the

settlor's trust or the trustee of the settlor's trust is a

beneficiary under the settlor's will, the trustee, any person

enpl oyed by the trustee, or any interested person may have the

propriety of enploynent and the reasonabl eness of the

conpensation of the trustee or _any person_enployed by the

trustee determ ned in the probate proceeding.

(3) The burden of proof of the propriety of the

enpl oynent _and the reasonabl eness of the conpensation shall be

on the trustee and the person enployed by the trustee. Any

person who is deternined to have received excessive

conpensation froma trust for services rendered may be ordered

to make appropriate refunds.

(4) Court proceedings to deternine reasonabl e

conpensation of a trustee or any person enployed by a trustee,

if required, are a part of the trust adninistrati on process.

The costs, including attorney's fees, of the person assuning

the burden of proof of propriety of the enploynent and

reasonabl eness of the conpensation shall be determ ned by the

court and paid fromthe assets of the trust unless the court

finds the conpensation paid or requested to be substantially

unreasonabl e. The court shall direct fromwhich part of the

trust assets the conpensation shall be paid.

(5) The court may deternine reasonabl e conpensation

for a trustee or any person enployed by a trustee without

receiving expert testinony. Any party may offer expert

testinony after notice to interested persons. |f expert

testinobny is offered, a reasonable expert wi tness fee shall be

awar ded by the court and paid fromthe assets of the trust.
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The court shall direct fromwhich part of the trust assets the

fee shall be paid.

(6) Persons given notice as provided in this section

shal|l be bound by all orders entered on the conplaint.

(7) 1n a proceeding pursuant to subsection (2). the

petitioner may serve formal notice as provided in the Florida

Probate Rul es, and such notice shall be sufficient for the

court to acquire jurisdiction over the person receiving the

notice to the extent of the person's interest in the trust.

736. 0207 Trust contests.--An action to contest the

validity of all or part of a trust may not be commenced unti

the trust becones irrevocable, except this section does not

prohibit such action by the quardian of the property of an

incapacitated settl or.

Section 3. Part IIl of chapter 736, Florida Statutes,
consi sting of sections 736.0301, 736.0302, 736.0303, 736.0304,
736.0305, and 736.0306, is created to read:
PART 111
REPRESENTATI ON

736. 0301 Representation; basic effect.--

(1) Notice, information, accountings, or reports diven

to a person who nmay represent and bind another person under

this part nmay serve as a substitute for and have the sane

effect as notice, information, accountings, or reports given

directly to the other person

(2) Actions taken by a person who represents the

interests of another person under this part are binding on the

person whose interests are represented to the sane extent as

if the actions had been taken by the person whose interests

are represented.
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(3) Except as otherwi se provided in s. 736.0602, a

person under this part who represents a settlor | acking

capacity may receive notice and give a binding consent on the

settlor's behal f.

(4) A trustee is not liable for giving notice,

information, accountings, or reports to a beneficiary who is

represented by another person under this part and nothing in

this part prohibits the trustee fromgiving notice,

informati on, accountings, or reports to the person

represent ed.

736. 0302 Representation by holder of power of

appoi nt nent . - -

(1) The holder of a power of appointnent may represent

and bi nd persons whose interests, as perni ssible appointees,

takers in default, or otherwi se, are subject to the power.

(2) Subsection (1) does not apply to:

(a)  Any matter determ ned by the court to involve

fraud or bad faith by the trustee;

(b) A power of a trustee to distribute trust property:

(c) A power of appointnment held by a person while the

person is the sole trustee.

736. 0303 Representation by fiduciaries and

parents.--To the extent there is no conflict of interest

bet ween the representative and the person represented or anong

those being represented with respect to a particular guestion

or dispute:
(1) A guardian of the property may represent and bind

the estate that the guardian of the property controls.
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(2)  An agent having authority to act with respect to

the particular question or dispute may represent and bind the

principal .
(3) Atrustee may represent and bind the beneficiaries

of the trust.

(4) A personal representative of a decedent's estate

may represent _and bind persons interested in the estate.

(5) A parent may represent _and bind the parent's

unborn child, or the parent's minor child if a guardian of the

property for the m nor child has not been appointed.

736. 0304 Representation by person having substantially

identical interest.--Unless otherw se represented, a mnor

i ncapaci tated, or unborn individual, or a person whose

identity or location is unknown and not reasonably

ascertai nable, may be represented by and bound by anot her

person having a substantially identical interest with respect

to the particular question or dispute, but only to the extent

there is no conflict of interest between the representative

and the person represented.

736. 0305 Appoi ntnent _of representative.--

(1) 1If the court determ nes that an interest i s not

represented under this part, or that the otherw se available

representation mght be inadequate, the court may appoint a

representative to receive notice, give consent, and otherw se

represent, bind, and act on behalf of a m nor, incapacitated,

or _unborn individual, or a person whose identity or |ocation

is unknown. If not precluded by a conflict of interest, a

representative nmay be appointed to represent several persons

or _interests.

(2) A representative may act on behalf of the

individual represented with respect to any matter arising

22
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1| under this code, whether or not a judicial proceeding
2| concerning the trust is pending.
3 (3) In making decisions, a representative may consider
4| general benefits accruing to the living nmenbers of the
5| represented individual's famly.
6 736.0306 Designated representative.--
7 (1) If authorized in the trust instrunent, one or nore
8| persons may be designated to represent and bind a beneficiary
9| and receive any notice, information, accounting, or report.
10 (2) Except as otherwise provided in this code, a
11| person designated, as provided in subsection (1) may not
12| represent and bind a beneficiary while that person is serving
13| as trustee.
14 (3) Except as otherwise provided in this code, a
15| person designated, as provided in subsection (1) may not
16| represent and bind another beneficiary if the person
17| designated also is a beneficiary, unless:
18 (a) That person was naned by the settlor; or
19 (b) That person is the beneficiary's spouse or a
20| garandparent or descendant of a grandparent of the beneficiary
21| or the beneficiary's spouse.
22 (4) No person designated, as provided in subsection
23|(1) is liable to the beneficiary whose interests are
24| represented, or to anyone claimng through that beneficiary,
25| for any actions or onmissions to act made in good faith.
26 Section 4. Part |1V of chapter 736, Florida Statutes,
27| consisting of sections 736.0401, 736.0402, 736.0403, 736.0404,
28| 736. 0405, 736.0406, 736.0407, 736.0408, 736.0409, 736.0410,
29| 736.04113, 736.04115, 736.0412, 736.0413, 736.0414, 736.0415,
30| 736.0416, and 736.0417, is created to read:
31 PART |V
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1 CREATION, VALIDITY, MODIFICATION, AND TERM NATI ON
2
3 736. 0401 Methods of creating trust.--A trust may be
4| created by:
5 (1) Transfer of property to another person as trustee
6| during the settlor's lifetime or by will or other disposition
7| taking effect on the settlor's death;
8 (2) Declaration by the owner of property that the
9| owner holds identifiable property as trustee; or
10 (3) Exercise of a power of appointnent in favor of a
11| trustee.
12 736.0402 Requirenents for creation.--
13 (1) Atrust is created only if:
14 (a) The settlor has capacity to create a trust.
15 (b) The settlor indicates an intent to create the
16| trust.
17 (c) The trust has a definite beneficiary or is:
18 1. A charitable trust;
19 2. Atrust for the care of an animal, as provided in
20| s. 736.0408; or
21 3. Atrust for a noncharitable purpose, as provided in
22| s. 736.04009.
23 (d) The trustee has duties to perform
24 (e) The sane person is not the sole trustee and sole
25| beneficiary.
26 (2) A beneficiary is definite if the beneficiary can
27| be ascertained now or in the future, subject to any applicable
28| rule against perpetuities.
29 (3) A power of a trustee to select a beneficiary from
30| an_indefinite class is valid. If the power is not exercised
31| within a reasonable tinme, the power fails and the property

24
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subject to the power passes to the persons who would have

taken the property had the power not been conferred.

736.0403 Trusts created in other jurisdictions;

formalities required for revocable trusts. --

(1) Atrust not created by will is validly created if

the creation of the trust conplies with the |aw of the

jurisdiction in which the trust instrunent was executed or the

law of the jurisdiction in which, at the tine of creation, the

settlor was dom cil ed.

(2) Notwithstanding subsection (1):

(a) No trust or confidence of or in any nessuages,

| ands, tenenents, or hereditanents shall arise or result

unl ess the trust conplies with the provisions of s. 689.05.

(b) The testanentary aspects of a revocable trust,

executed by a settlor who is a domiciliary of this state at

the tinme of execution, are invalid unless the trust instrunent

is executed by the settlor with the formalities required for

the execution of a will in this state. For purposes of this

subsection, the term"testamentary aspects" neans those

provisions of the trust instrunent that dispose of the trust

property on or after the death of the settlor other than to

the settlor's estate.

(3) Paragraph (2)(b) does not apply to trusts

established as part of an enployee annuity described in s. 403

of the Internal Revenue Code of 1986, as amended, an

individual retirenment account as described in s. 408 of the

I nt ernal Revenue Code of 1986, as anmended, a Keogh (HR-10)

Plan, or a retirenment or other plan that is qualified under s.

401 of the Internal Revenue Code of 1986, as anended.

(4) Paragraph (2)(b) applies to trusts created on or

after the effective date of this code. Section 737.111, as in

25
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effect prior to the effective date of this code, continues to

apply to trusts created before the effective date of this

code.

736. 0404 Trust purposes.--A trust nmay be created only

to the extent the purposes of the trust are |lawful, not

contrary to public policy, and possible to achieve. A trust

and its terns nust be for the benefit of its beneficiaries.

736.0405 Charitable purposes; enforcenent.--

(1) A trust may be created for charitabl e purposes.

Charitabl e purposes include, but are not limted to, the

relief of poverty: the advancenment of arts, sciences,

education, or religion; and the pronption of health,

governnental ., or nunici pal purposes.

(2) 1If the terns of a charitable trust do not indicate

a particular charitable purpose or beneficiary, the court nmay

select one or nore charitable purposes or beneficiaries. The

sel ection nust be consistent with the settlor's intent to the

extent such intent can be ascertained.

(3) The settlor of a charitable trust, anpng others,

has standing to enforce the trust.

736. 0406 FEffect of fraud, duress, nistake, or undue

influence.--A trust is void if the creation of the trust is

procured by fraud, duress, m stake, or undue influence. Any

part of the trust is void if procured by such neans, but the

remai nder _of the trust not procured by such nmeans is valid if

the remainder is not invalid for other reasons.

736. 0407 Evidence of oral trust.--Except as required

by s. 736.0403 or _a law other than this code, a trust need not

be evidenced by a trust instrument but the creation of an ora

trust and its terns nmay be established only by clear and

convincing evi dence.
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736.0408 Trust for care of an aninmal. --

(1) A trust may be created to provide for the care of

an_aninmal _alive during the settlor's lifetinme. The trust

term nates on the death of the animal or, if the trust was

created to provide for the care of nbre than one aninml alive

during the settlor's lifetine, on the death of the | ast

surviving ani nal .

(2) A trust authorized by this section may be enforced

by a person appointed in the terns of the trust or, if no

person i s appointed, by a person appointed by the court. A

person having an interest in the welfare of the ani nal may

request the court to appoint a person to enforce the trust or

to renpve a person_appointed.

(3) Property of a trust authorized by this section nmay

be applied only to the intended use of the property, except to

the extent the court deternines that the value of the trust

property exceeds the anpunt required for the intended use.

Except as otherwi se provided in the terns of the trust,

property not required for the intended use nust be distributed

to the settlor, if then living, otherwi se as part of the

settlor's estate.

736. 0409 Noncharitable trust w thout ascertainable

beneficiary.--Except as otherw se provided in s. 736.0408 or

by another provision of law, the follow ng rules apply:

(1) A trust may be created for a noncharitabl e purpose

without a definite or definitely ascertainable beneficiary or

for a noncharitable but otherw se valid purpose to be sel ected

by the trustee. The trust may not be enforced for nore than 21

years.
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(2) A trust authorized by this section may be enforced

by a person appointed in the terns of the trust or, if no

person is appointed, by a person appointed by the court.

(3) Property of a trust authorized by this section nmay

be applied only to the intended use of the property, except to

the extent the court deternines that the value of the trust

property exceeds the anpunt required for the intended use.

Except as otherwi se provided in the terns of the trust,

property not required for the intended use nust be distributed

to the settlor, if then living, otherwi se as part of the

settlor's estate.

736.0410 WMbdification or term nation of trust;

proceedi ngs for disapproval of nonjudicial acts.--

(1) 1In addition to the nmethods of term nation

prescri bed by ss. 736.04113-736.0414, a trust term nates to

the extent the trust expires or is revoked or is properly

di stributed pursuant to the terns of the trust.

(2) A proceeding to disapprove a proposed nodification

or term nation under s. 736.0412 or a trust conbination or

di vision under s. 736.0417 may be commenced by any

beneficiary.

(3) A proceeding to disapprove a proposed termnination

under s. 736.0414(1) may be commenced by any qualified

beneficiary.

736.04113 Judicial nodification of irrevocable trust

when nodification is not inconsistent with settlor's

urpose. - -

(1) Upon the application of a trustee of the trust or

any qualified beneficiary, a court at any tine may nodify the

terns of a trust that is not then revocable in the manner

provided in subsection (2), if:

28
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1 (a) The purposes of the trust have been fulfilled or
2| have becone illegal, inpossible, wasteful, or inpracticable to
3| fulfill;
4 (b) Because of circunstances not anticipated by the
5| settlor, conpliance with the terms of the trust would defeat
6| or substantially inpair the acconplishnent of a material
7| purpose of the trust; or
8 (c) A material purpose of the trust no |onger exists.
9 (2) In modifying a trust under this section, a court
10 may:
11 (a) Amend or change the terns of the trust, including
12| terms governing distribution of the trust income or principa
13| or ternms governing adninistration of the trust;
14 (b) Terminate the trust in whole or in part;
15 (c) Direct or permt the trustee to do acts that are
16| not authorized or that are prohibited by the terns of the
17| trust; or
18 (d) Prohibit the trustee fromperformng acts that are
19| permitted or required by the terns of the trust.
20 (3) In exercising discretion to nodify a trust under
21| this section:
22 (a) The court shall consider the terns and purposes of
23| the trust, the facts and circunstances surrounding the
24| creation of the trust, and extrinsic evidence relevant to the
25| proposed nodification.
26 (b) The court shall consider spendthrift provisions as
27| a factor in making a decision but the court is not precluded
28| fromnodifying a trust because the trust contains spendthrift
29| provisions.
30
31

29
CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2006 Legi sl ature CS for SB 1170

(4) The provisions of this section are in addition to,

and not in derogation of, rights under the compn law to

modi fy, anmend, terninate, or revoke trusts.

736.04115 Judicial nodification of irrevocable trust

when nodification is in best interest of beneficiaries.--

(1) Wthout regard to the reasons for nodification

provided in s. 736.04113, if conpliance with the terns of a

trust is not in the best interests of the beneficiaries, upon

the application of a trustee or any qualified beneficiary, a

court may at any tinme nodify a trust that is not then

revocable as provided in s. 736.04113(2).

(2) 1In exercising discretion to nmodify a trust under

this section:

(a) The court shall exercise discretion in a nanner

that confornms to the extent possible with the intent of the

settlor, taking into account the current circunstances and

best interests of the beneficiaries.

(b) The court shall consider the terns and purposes of

the trust, the facts and circunstances surroundi ng the

creation of the trust, and extrinsic evidence relevant to the

proposed nodification.

(c) The court shall consider spendthrift provisions as

a factor _in making a decision but the court is not precluded

fromnodifving a trust because the trust contains spendthrift

provi si ons.
(3) This section shall not apply to:

(a) Any trust created prior to January 1, 2001.
(b) Any trust created after Decenber 31, 2000, if:

1. Under the terns of the trust, all beneficia

interests in the trust nust vest or ternminate within the

30
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period prescribed by the rule against perpetuities in s.

689. 225(2), notwi thstanding s. 689.225(2)(f).

2. The ternms of the trust expressly prohibit judicia

nodi fi cation.

(4) For purposes of subsection (3), a revocable trust

shall be treated as created when the right of revocation

term nates.

(5) The provisions of this section are in addition to,

and not in derogation of, rights under the compn law to

modi fy, anmend, terninate, or revoke trusts.

736.0412 Nonjudicial nodification of irrevocable

trust. --

(1) After the settlor's death, a trust nmay be npodified

at_any tine as provided in s. 736.04113(2) upon the unani npus

agreenent of the trustee and all qualified beneficiaries.

(2) Mdification of a trust as authorized in this

section is not prohibited by a spendthrift clause or by a

provision in the trust instrunent that prohibits amendment or

revocation of the trust.

(3) An agreenent to nmodify a trust under this section

is binding on a beneficiary whose interest is represented by

anot her person under part 111 of this code.

(4) This section shall not apply to:

(a) Any trust created prior to January 1, 2001.
(b) Any trust created after Decenber 31, 2000, if,

under the terns of the trust, all beneficial interests in the

trust nust vest or terminate within the period prescribed by

the rule against perpetuities in s. 689.225(2),

notwi thstanding s. 689.225(2)(f), unless the terns of the

trust expressly authorize nonjudicial nodification.
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(c) Any trust for which a charitable deduction is

al l owed or all owabl e under the Internal Revenue Code until the

term nation of all charitable interests in the trust.

(5) For purposes of subsection (4)., a revocable trust

shall be treated as created when the right of revocation

term nates.

(6) The provisions of this section are in addition to,

and not in derogation of, rights under the compn law to

modi fy, anmend, terninate, or revoke trusts.

736.0413 Cy pres.--

(1) |If a particular charitable purpose becones

unl awful , inpracticable, inpossible to achieve, or wasteful

the court nmay apply the doctrine of cy pres to nodify or

term nate the trust by directing that the trust property be

applied or distributed, in whole or in part, in a nmanner

consistent with the settlor's charitable purposes.

(2) A proceeding to nmodify or ternminate a trust under

this section may be commenced by a settlor, a trustee, or _any

qual ified beneficiary.

736.0414 WMbdification or term nation of uneconomc

trust. --

(1) After notice to the qualified beneficiaries, the

trustee of a trust consisting of trust property having a tota

val ue | ess than $50,000 nmay term nate the trust if the trustee

concludes that the value of the trust property is insufficient

to justify the cost of admi nistration.

(2) Upon application of a trustee or any qualified

beneficiary, the court may nodify or termnate a trust or

renove the trustee and appoint a different trustee if the

court determ nes that the value of the trust property is

insufficient to justify the cost of adm nistration.
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(3) Upon term nation of a trust under this section,

the trustee shall distribute the trust property in a manner

consistent with the purposes of the trust. The trustee may

enter into agreenents or nmeke such other provisions that the

trustee deens necessary or appropriate to protect the

interests of the beneficiaries and the trustee and to carry

out the intent and purposes of the trust.

(4) The existence of a spendthrift provision in the

trust does not nmke this section inapplicable unless the trust

instrunent expressly provides that the trustee may not

term nate the trust pursuant to this section.

(5) This section does not apply to an easenent for

conservation or preservation.

736.0415 Reformation to correct m stakes.--Upon

application of a settlor or any interested person, the court

nmy reformthe terns of a trust, even if unanmbi guous, to

conformthe terns to the settlor's intent if it is proved by

clear _and convincing evidence that both the acconplishnent of

the settlor's intent and the terns of the trust were affected

by a m stake of fact or |aw,_ whether in expression or

inducenent. In determining the settlor's original intent, the

court may consider evidence relevant to the settlor's intent

even though the evidence contradicts an apparent plain neani ng

of the trust instrunent.

736.0416 Mbdification to achieve settlor's tax

obj ectives.--Upon application of any interested person, to

achi eve the settlor's tax objectives the court may nodify the

ternms of a trust in a manner that is not contrary to the

settlor's probable intent. The court nmy provide that the

nmodi fication has retroactive effect.

736. 0417 Conbi nati on and division of trusts.--
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1 (1) After notice to the qualified beneficiaries, a

2| trustee may conbine two or nore trusts into a single trust or
3| divide a trust into two or nore separate trusts, if the result
4| does not inpair rights of any beneficiary or adversely affect
5| achi evement of the purposes of the trusts or trust,

6| respectively.

7 (2) Subject to the terns of the trust, the trustee may
8| take into consideration differences in federal tax attributes
9| and other pertinent factors in adninistering the trust

10| property of any separate account or trust, in nmaking

11| applicable tax elections, and in making distributions. A

12| separate trust created by severance nust be treated as a

13| separate trust for all purposes fromthe date on which the

14| severance is effective. The effective date of the severance
15| may be retroactive to a date before the date on which the

16| trustee exercises such power.

17 Section 5. Part V of chapter 736, Florida Statutes,
18| consisting of sections 736.0501, 736.0502, 736.0503, 736.0504,
19| 736. 0505, 736.05053, 736.05055, 736.0506, and 736.0507, is
20| created to read:
21 PART V
22 CREDI TORS' CLAI MS; SPENDTHRI FT AND DI SCRETI ONARY TRUSTS
23
24 736.0501 Rights of beneficiary's creditor or
25| assignee.--To the extent a beneficiary's interest is not
26| subject to a spendthrift provision, the court may authorize a
27| creditor or assignee of the beneficiary to reach the
28| beneficiary's interest by attachnment of present or future
29| distributions to or for the benefit of the beneficiary or by
30| other means. The court may linit the award to such relief as
31| is appropriate under the circunstances.
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736. 0502 Spendthrift provision.--

(1) A spendthrift provision is valid only if the

provision restrains both voluntary and involuntary transfer of

a _beneficiary's interest. This subsection does not apply to

any trust in existence on the effective date of this code.

(2) Atermof a trust providing that the interest of a

beneficiary is held subject to a spendthrift trust, or words

of simlar inport, is sufficient to restrain both voluntary

and involuntary transfer of the beneficiary's interest.

(3) A beneficiary may not transfer an interest in a

trust in violation of a valid spendthrift provision and,

except as otherwi se provided in this part, a creditor or

assignee of the beneficiary may not reach the interest or_a

distribution by the trustee before receipt of the interest or

di stribution by the beneficiary.

(4) A valid spendthrift provision does not prevent the

appointnment of interests through the exercise of a power of

appoi nt nent .

736. 0503 Exceptions to spendthrift provision.--

(1) As used in this section, the term"child" includes

any person for whom an order or judgnent for child support has

been entered in this or any other state.

(2) To the extent provided in subsection (3), a

spendthrift provision is unenforceabl e against:

(a) A beneficiary's child, spouse, or former spouse

who has a judgnent or court order against the beneficiary for

support or mai nt enance.

(b) A judgnent creditor who has provided services for

the protection of a beneficiary's interest in the trust.

(c) Aclaimof this state or the United States to the

extent a law of this state or a federal |aw so provides.
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(3) Except as otherwi se provided in this subsection, a

cl ai mant _agai nst which a spendthrift provision nay not be

enforced may obtain froma court, or pursuant to the Uniform

Interstate Fam |y Support Act, an order attaching present or

future distributions to or for the benefit of the beneficiary.

The court may limt the award to such relief as is appropriate

under _the circunstances. Notw thstanding this subsection, the

renedies provided in this subsection apply to a claimby a

beneficiary's child, spouse, former spouse, or a judgment

creditor described in paragraph (2)(a) or paragraph (2)(b)

only as a last resort upon an initial show ng that traditiona

net hods of enforcing the claimare insufficient.

736.0504 Discretionary trusts; effect of standard.--

(1) Whether or not a trust contains a spendthrift

provision, a creditor of a beneficiary nmay not conpel a

distribution that is subject to the trustee's discretion, even

(a) The discretion is expressed in the formof a

standard of distribution; or

(b) The trustee has abused the discretion.

(2) 1If the trustee's discretion to nake distributions

for the trustee's own benefit is |limted by an ascertainable

standard, a creditor nay not reach or conpel distribution of

the beneficial interest except to the extent the interest

woul d be subject to the creditor's claimwere the beneficiary

not acting as trustee.

(3) This section does not linmt the right of a

beneficiary to maintain a judicial proceeding against a

trustee for an abuse of discretion or failure to conply with a

standard for distribution

736. 0505 Creditors' clains against settlor.--
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(1) Whether or not the terns of a trust contain a

spendthrift provision, the follow ng rules apply:

(a) The property of a revocable trust is subject to

the clains of the settlor's creditors during the settlor's

lifetime to the extent the property would not otherw se be

exenpt by law if owned directly by the settlor

(b) Wth respect to an irrevocable trust, a creditor

or assignee of the settlor may reach the maxi num amount that

can be distributed to or for the settlor's benefit. If a trust

has nore than one settlor, the anmpunt the creditor or assignee

of a particular settlor may reach may not exceed the settlor's

interest in the portion of the trust attributable to that

settlor's contribution.

(c) Notwithstanding the provisions of paragraph (b),

the assets of an irrevocable trust may not be subject to the

clainms of an existing or subsequent creditor or assignee of

the settlor, in whole or in part, solely because of the

exi stence of a discretionary power granted to the trustee by

the terms of the trust, or any other provision of law, to pay

directly to the taxing authorities or to reinburse the settlor

for any tax on trust incone or principal which is payable by

the settlor under the | aw inposing such tax.

(2) For purposes of this section:

(a) During the period the power may be exercised, the

hol der _of a power of withdrawal is treated in the same nanner

as the settlor of a revocable trust to the extent of the

property subject to the power.

(b) Upon the | apse, release, or waiver of the power,

the holder is treated as the settlor of the trust only to the

extent the value of the property affected by the | apse,
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rel ease, or waiver exceeds the greater of the ampunt specified

in:

1. Section 2041(b)(2) or s. 2514(e); or
2.  Section 2503(b),

of the Internal Revenue Code of 1986, as amended.

736.05053 Trustee's duty to pay expenses and

obligations of settlor's estate.--

(1) A trustee of a trust described in s. 733.707(3)

shall pay to the personal representative of a settlor's estate

any ampunts that the personal representative certifies in

witing to the trustee are required to pay the expenses of the

adnm nistration and obligations of the settlor's estate.

Paynments made by a trustee, unless otherw se provided in the

trust instrunment, nmust be charged as expenses of the trust

without a contribution fromanyone. The interests of al

beneficiaries of such a trust are subject to the provisions of

this subsection; however, the paynents nmust be nade from

assets, property, or the proceeds of the assets or property,

other than assets proscribed in s. 733.707(3), that are

included in the settlor's gross estate for federal estate tax

ur poses.

(2) Unless a settlor provides by will, or designates

in a trust described in s. 733.707(3) funds or property

passi ng under the trust to be used as designated, the expenses

of the admi nistration and obligations of the settlor's estate

nust be paid fromthe trust in the follow ng order

(a) Property of the residue of the trust remmining

after all distributions that are to be satisfied by reference

to a specific property or type of property, fund, or sum
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(b) Property that is not to be distributed from

specified or identified property or a specified or identified

item of property.

(c) Property that is to be distributed from specified

or identified property or a specified or identified item of

property.
(3) Trust distributions that are to be satisfied from

specified or identified property nmust be classed as

distributions to be satisfied fromthe general assets of the

trust and not otherw se disposed of in the trust instrunment on

the failure or insufficiency of funds or property from which

paynent should be nmade, to the extent of the insufficiency.

Trust distributions given for valuable consideration abate

with other distributions of the sane class only to the extent

of the excess over the value of the consideration until al

others of the sane class are exhausted. Except as provided in

this section, trust distributions abate equally and ratably

and without preference or priority between real and persona

property. When a specified or identified itemof property that

has been designated for distribution in the trust instrunent

or that is charged with a distribution is sold or taken by the

trustee, other beneficiaries shall contribute according to

their respective interests to the beneficiary whose property

has been sold or taken. Before distribution, the trustee shal

determ ne the anmpunts of the respective contributions and such

ampunt s nust be paid or withheld before distribution is nmade.

(4) The trustee shall pay the expenses of trust

adnm nistration, including conpensation of trustees and

attorneys of the trustees, before and in preference to the

expenses of the admi nistration and obligations of the

settlor's estate.
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736. 05055 Notice of trust.--

(1) Upon the death of a settlor of a trust described

in s. 733.707(3), the trustee nmust file a notice of trust with

the court of the county of the settlor's domicile and the

court having jurisdiction of the settlor's estate.

(2) The notice of trust nust contain the nane of the

settlor, the settlor's date of death, the title of the trust,

if any, the date of the trust, and the name and address of the

trustee.

(3) If the settlor's probate proceedi ng has been

comenced, the clerk shall notify the trustee in witing of

the date of the commencenent of the probate proceedi ng and the

file nunber.

(4) The clerk shall file and index the notice of trust

in the sane nmanner _as a caveat unless there exists a probate

proceeding for the settlor's estate, in which case the notice

of trust nust be filed in the probate proceeding and the clerk

shall send a copy to the personal representative.

(5) The clerk shall send a copy of any caveat filed

regarding the settlor to the trustee, and the notice of trust

to any caveator, unless there is a probate proceedi ng pendi ng

and the personal representative and the trustee are the sane.

(6) Any proceeding affecting the expenses of the

adm nistration or obligations of the settlor's estate prior to

the trustee filing a notice of trust are binding on the

trustee.

(7) The trustee's failure to file the notice of trust

does not affect the trustee's obligation to pay expenses of

adnm nistration and obligations of the settlor's estate as
provided in s. 733.607(2).
736. 0506 Overdue distribution.--
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(1) As used in this section, the term"nmandatory

distribution" nmeans a distribution of incone or principal the

trustee is required to make to a beneficiary under the terns

of the trust, including a distribution on term nation of the

trust. The term does not include a distribution subject to the

exercise of the trustee's discretion even if:

(a) The discretion is expressed in the formof a

standard of distribution; or

(b) The terns of the trust authorizing a distribution

coupl e I anguage of discretion with | anquage of direction

(2) A creditor or assignee of a beneficiary nmay reach

a_mandatory distribution of incone or principal, including a

di stribution upon term nation of the trust, if the trustee has

not made the distribution to the beneficiary within a

reasonable tinme after the designated distribution date,

whet her or not a trust contains a spendthrift provision.

736. 0507 Personal obligations of trustee.--Except to

the extent of the trustee's interest in the trust other than

as a trustee, trust property is not subject to persona

obligations of the trustee, even if the trustee becones

i nsol vent or bankrupt.

Section 6. Part VI of chapter 736, Florida Statutes,
consi sting of sections 736.0601, 736.0602, 736.0603, and
736.0604, is created to read:

PART VI
REVOCABLE TRUSTS

736. 0601 Capacity of settlor of revocable trust.--The

capacity required to create, anend, revoke, or add property to

a revocable trust, or to direct the actions of the trustee of
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a revocable trust, is the sane as that required to nmake a

will.

736. 0602 Revocation or anendnent of revocable trust.--

(1) Unless the terns of a trust expressly provide that

the trust is irrevocable, the settlor may revoke or anend the

trust. This subsection does not apply to a trust created under

an_instrunment executed before the effective date of this code.

(2) |If arevocable trust is created or funded by nore

than one settlor:

(a) To the extent the trust consists of community

property, the trust may be revoked by either spouse acting

al one but may be anended only by joint action of both spouses.

(b) To the extent the trust consists of property other

than community property, each settlor may revoke or anend the

trust with regard to the portion of the trust property

attributable to that settlor's contribution.

(c) Upon the revocation or anendnent of the trust by

fewer than all of the settlors, the trustee shall pronptly

notify the other settlors of the revocation or anmendment.

(3) Subject to s. 736.0403(2), the settlor may revoke

or _amend a revocable trust:

(a) By substantial conpliance with a nethod provided

in the terns of the trust; or

(b) If the terns of the trust do not provide a nethod,

by:
1. A later will or codicil that expressly refers to

the trust or specifically devises property that would

ot herwi se have passed according to the terns of the trust:; or

2.  Any other nethod manifesting clear and convincing

evidence of the settlor's intent.
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(4) Upon revocation of a revocable trust, the trustee

shall deliver the trust property as the settlor directs.

(5) A settlor's powers with respect to revocation,

anendnent, or distribution of trust property nmay be exercised

by an agent under a power of attorney only as authorized by s.

709. 08.

(6) A guardian of the property of the settlor nmay

exercise a settlor's powers with respect to revocation,

anendnent, or distribution of trust property only as provided

in s. 744.441.

(7) A trustee who does not know that a trust has been

revoked or anended is not liable for distributions nade and

other actions taken on the assunption that the trust had not

been _anended or revoked.

736.0603 Settlor's powers; powers of withdrawal.--

(1) Wile a trust is revocable, the duties of the

trustee are owed exclusively to the settlor.

(2) During the period the power may be exercised, the

hol der _of a power of withdrawal has the rights of a settlor of

a revocable trust under this section to the extent of the

property subject to the power.

736.0604 Limtation on action contesting validity of

revocable trust.--An action to contest the validity of a trust

that was revocable at the settlor's death is barred, if not

commenced within the earlier of:

(1) The tinme as provided in chapter 95; or

(2) Six months after the trustee sent the person a

copy of the trust instrunent and a notice inform ng the person

of the trust's existence, of the trustee's nane and address,

and of the tine allowed for commenci ng a proceeding.
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Section 7. Part VII of chapter 736, Florida Statutes,
consi sting of sections 736.0701, 736.0702, 736.0703, 736.0704,
736.0705, 736.0706, 736.0707, 736.0708, and 736.0709, is
created to read
PART VI |
OFFI CE OF TRUSTEE

736. 0701 Accepting or declining trusteeship.--

(1) Except as otherwi se provided in subsection (3), a

person _desi gnated as trustee accepts the trusteeship:

(a) By substantially conplying with a nethod of

acceptance provided in the terns of the trust; or

(b) 1If the terns of the trust do not provide a nethod

or _the nmethod provided in the terns i s not expressly nnde

exclusive, by accepting delivery of the trust property,

exercising powers or performng duties as trustee, or

otherwi se indicating acceptance of the trusteeship.

(2) A person designated as trustee who has not

accepted the trusteeship nmay decline the trusteeship. A

desi gnated trustee who does not accept the trusteeship within

a reasonable tine after knowi ng of the designation is deened

to have declined the trusteeship.

(3) A person designated as trustee may, w thout

accepting the trusteeship:

(a) Act to preserve the trust property if, within a

reasonable tinme after acting, the person sends to a qualified

beneficiary a witten statenent declining the trusteeship.

(b) Inspect or investigate trust property to determ ne

potential liability under environnental or other |aw or for

any ot her purpose.

736. 0702 Trustee's bond. --
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(1) A trustee shall give bond to secure performance of

the trustee's duties only if the court finds that a bond is

needed to protect the interests of the beneficiaries or is

required by the terns of the trust and the court has not

di spensed with the requirenment.

(2) The court may specify the anpunt of a bond, the

trustee's liabilities under the bond, and whether sureties are

necessary. The court may nodify or term nate a bond at any

tine.

736. 0703 Cotrustees. --

(1) Cotrustees who are unable to reach a unani npus

decision may act by majority decision.

(2) 1f a vacancy occurs in a cotrusteeship, the

remai ni ng cotrustees or _a mpjority of the renmnining cotrustees

may act for the trust.

(3) A cotrustee nust participate in the performance of

a trustee's function unless the cotrustee is unavailable to

performthe function because of absence, illness,

disqualification under other provision of |law, or other

tenporary incapacity or the cotrustee has properly del egated

the performance of the function to another cotrustee.

(4) |If a cotrustee is unavailable to performduties

because of absence, illness, disqualification under other |aw,

or other tenporary incapacity, and pronpt action is necessary

to _achieve the purposes of the trust or to avoid injury to the

trust property, the remaining cotrustee or a majority of the

remai ning cotrustees may act for the trust.

(5) A cotrustee may not del egate to another cotrustee

the performance of a function the settlor reasonably expected

the cotrustees to performjointly. A cotrustee nmay revoke a

del egati on previously nade.
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1 (6) Except as otherwi se provided in subsection (7), a
2| cotrustee who does not join in an action of another cotrustee
3| is not liable for the action.
4 (7) Each cotrustee shall exercise reasonable care to:
5 (a) Prevent a cotrustee fromcomitting a breach of
6| trust.
7 (b) Conpel a cotrustee to redress a breach of trust.
8 (8) A dissenting cotrustee who joins in an action at
9| the direction of the majority of the cotrustees and who
10| notifies any cotrustee of the dissent at or before the tinme of
11| the action is not liable for the action
12 736. 0704 Vacancy in trusteeship:; appointnent of
13| successor. --
14 (1) A vacancy in a trusteeship occurs if:
15 (a) A person designated as trustee declines the
16| trusteeship;
17 (b) A person designated as trustee cannot be
18| identified or does not exist;
19 (c) A trustee resigns;
20 (d) A trustee is disqualified or renpved;
21 (e) A trustee dies; or
22 (f) Atrustee is adjudicated to be incapacitated.
23 (2) If one or nore cotrustees remmin in office, a
24| vacancy in a trusteeship need not be filled. A vacancy in a
25| trusteeship nust be filled if the trust has no remaining
26| trustee.
27 (3) A vacancy in a trusteeship of a noncharitable
28| trust that is required to be filled must be filled in the
29| following order of priority:
30 (a) By a person naned or designated pursuant to the
31| terms of the trust to act as successor trustee.
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(b) By a person appointed by unani nous agreenent of

the qualified beneficiaries.

(c) By a person appointed by the court.

(4) A vacancy in a trusteeship of a charitable trust

that is required to be filled nust be filled in the foll ow ng

order of priority:

(a) By a person naned or designated pursuant to the

terms of the trust to act as successor trustee.

(b) By a person selected by unani nous agreenent of the

charitable organi zations expressly designated to receive

di stributions under the terns of the trust.

(c) By a person appointed by the court.

(5) The court may appoint an additional trustee or

special fiduciary whenever the court considers the appoi ntnent

necessary for the adm nistration of the trust, whether or not

a vacancy in a trusteeship exists or is required to be filled.

736. 0705 Resignation of trustee.--

(1) A trustee may resiqgn:

(a) Upon at least 30 days' notice to the qualified

beneficiaries, the settlor, if living, and all cotrustees; or

(b) Wth the approval of the court.

(2) 1In approving a resignation, the court may issue

orders and inpose conditions reasonably necessary for the

protection of the trust property.

(3) Any liability of a resigning trustee or of any

sureties on the trustee's bond for acts or omissions of the

trustee is not discharged or affected by the trustee's

resignation.

736. 0706 Renpval of trustee.--
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(1) The settlor, a cotrustee, or a beneficiary may

request the court to renpve a trustee or a trustee may be

renoved by the court on the court's own initiative.

(2) The court may renopve a trustee if:

(a) The trustee has conmmitted a serious breach of

trust:

(b) The lack of cooperation anpng cotrustees

substantially inpairs the adm nistration of the trust;

(c) Due to the unfitness, unwillingness, or persistent

failure of the trustee to administer the trust effectively,

the court deternines that renpval of the trustee best serves

the interests of the beneficiaries; or

(d) There has been a substantial change of

circunstances or renpval is requested by all of the qualified

beneficiaries, the court finds that renpval of the trustee

best serves the interests of all of the beneficiaries and is

not inconsistent with a material purpose of the trust, and a

sui tabl e cotrustee or successor _trustee is avail able.

(3) Pending a final decision on a request to renpve a

trustee, or in lieu of or in addition to renpving a trustee,

the court may order such appropriate relief under s.

736.1001(2) as may be necessary to protect the trust property

or _the interests of the beneficiaries.

736.0707 Delivery of property by former trustee.--

(1) Unless a cotrustee remains in office or the court

ot herwi se orders and until the trust property is delivered to

a_successor _trustee or other person entitled to the property,

a trustee who has resigned or been renpved has the duties of a

trustee and the powers necessary to protect the trust

property.
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(2) A trustee who has resigned or been renoved shal

within a reasonable tine deliver the trust property within the

trustee's possession to the cotrustee, successor trustee, or

other person entitled to the property, subject to the right of

the trustee to retain a reasonable reserve for the paynent of

debts, expenses, and taxes. The provisions of this subsection

are in addition to and are not in derogation of the rights of

a renmoved or _resigning trustee under the commpn | aw.

736. 0708 Conpensation of trustee. --

(1) 1If the terns of a trust do not specify the

trustee's conpensation, a trustee is entitled to conpensation

that is reasonabl e under the circunstances.

(2) |If the terns of a trust specify the trustee's

conpensation, the trustee is entitled to be conpensated as

specified but the court may allow nore or | ess conpensation

(a) The duties of the trustee are substantially

different fromthose contenplated when the trust was created;

or

(b) The conpensation specified by the terns of the

trust woul d be unreasonably | ow or high.

(3) If the trustee has rendered other services in

connection with the adm nistration of the trust, the trustee

shall also be allowed reasonabl e conpensation for the other

services rendered in addition to reasonabl e conpensation as

trustee.

736. 0709 Rei nbursenent of expenses. --

(1) Atrustee is entitled to be reinbursed out of the

trust property, with interest as appropriate, for reasonable

expenses that were properly incurred in the adninistration of

the trust.
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(2)  An advance by the trustee of nopney for the

protection of the trust gives rise to a |lien against trust

property to secure reinbursenent with reasonable interest.

Section 8. Part VIII of chapter 736, Florida Statutes,
consi sting of sections 736.0801, 736.0802, 736.0803, 736.0804,
736. 0805, 736.0806, 736.0807, 736.0808, 736.0809, 736.0810,
736. 08105, 736.0811, 736.0812, 736.08125, 736.0813, 736.08135,
736.0814, 736.08147, 736.0815, 736.0816, 736.08163, 736.08165,
and 736.0817, is created to read:
PART VI |
DUTI ES AND PONERS OF TRUSTEE

736.0801 Duty to admi nister trust.--Upon acceptance of

a trusteeship, the trustee shall administer the trust in good

faith, in accordance with its terns and purposes and the

interests of the beneficiaries, and in accordance with this

code.

736.0802 Duty of loyalty.--

(1) As between a trustee and the beneficiaries, a

trustee shall administer the trust solely in the interests of

the beneficiaries.

(2) Subject to the rights of persons dealing with or

assisting the trustee as provided in s. 736.1016, a sal e,

encunbrance, or other transaction involving the investnment or

managenent of trust property entered into by the trustee for

the trustee's own personal account or which is otherw se

affected by a conflict between the trustee's fiduciary and

personal interests is voidable by a beneficiary affected by

the transaction unless:

(a) The transaction was authorized by the terns of the

trust:
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(b) The transaction was approved by the court;

(c) The beneficiary did not commence a judicia

proceeding within the tine allowed by s. 736.1008;

(d) The beneficiary consented to the trustee's

conduct, ratified the transaction, or released the trustee in

conpliance with s. 736.1012;

(e) The transaction involves a contract entered into

or _claimacquired by the trustee when that person had not

becone or contenpl ated becom ng trustee; or

(f) The transaction was consented to in witing by a

settlor of the trust while the trust was revocabl e.

(3) A sale, encunbrance, or other transaction

involving the investnent or nmanagenent of trust property is

presuned to be affected by a conflict between personal and

fiduciary interests if the sale, encunbrance, or other

transaction is entered into by the trustee wth:

(a) The trustee's spouse;

(b) The trustee's descendants, siblings, parents, or

their spouses:;

(c) An officer, director, enployee, agent, or attorney

of the trustee; or

(d) A corporation or other person or enterprise in

which the trustee, or a person that owns a significant

interest in the trustee, has an interest that might affect the

trustee's best judgnent.

(4) A transaction not concerning trust property in

which the trustee engages in the trustee's individual capacity

involves a conflict between personal and fiduciary interests

if the transaction concerns an opportunity properly bel onging

to the trust.
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(5)(a) An investnment by a trustee authorized by | awful

authority to engage in trust business, as defined in s.

658.12(20), in investnment instrunents, as defined in s.

660. 25(6), that are owned or controlled by the trustee or its

affiliate, or fromwhich the trustee or its affiliate receives

conpensation for providing services in a capacity other than

as trustee, is not presuned to be affected by a conflict

bet ween personal and fiduciary interests provided the

investnent ot herwi se conplies with chapters 518 and 660 and

the trustee conplies with the disclosure requirenents of this

subsection.

(b) A trustee who invests trust funds in investnment

instrunents that are owned or controlled by the trustee or its

affiliate shall disclose the following to all qualified

beneficiaries:

1. Notice that the trustee has invested trust funds in

investment instrunents owned or controlled by the trustee or

its affiliate.

2. The identity of the investnent instrunents.

3. The identity and relationship to the trustee of any

affiliate that owns or controls the investnent instrunents.

(c) A trustee who invests trust funds in investnment

instrunents with respect to which the trustee or its affiliate

receives conpensation for providing services in a capacity

other than as trustee shall disclose to all qualified

beneficiaries, the nature of the services provided by the

trustee or its affiliate, and all conpensation, including, but

not limted to, fees or conmm ssions paid or to be paid by the

account and received or to be received by an affiliate arising

fromsuch affiliated investment.
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(d) Disclosure required by this subsection shall be

made at | east annual ly unl ess there has been no change in the

net hod or _increase in the rate at which such conpensation is

calcul ated since the nost recent disclosure. The disclosure

may be given in a trust disclosure docunent as defined in s.

736.1008, in a copy of the prospectus for the investnent

instrunent, in any other witten disclosure prepared for the

investment instrument under applicable federal or state |aw,

or in a witten summary that includes all conpensation

received or to be received by the trustee and any affiliate of

the trustee and an _expl anation of the manner in which such

conpensation is calculated, either as a percentage of the

assets invested or by sone other nethod.

(e) This subsection shall apply as follows:

1. This subsection does not apply to qualified

investnent instrunents or to a trust for which a right of

revocati on exists.

2. For _investnent instrunents other than qualified

investnment instrunents, paragraphs (a), (b), (c), and (d)

shal|l apply to irrevocable trusts created on or after July 1,

2007, which expressly authorize the trustee, by specific

reference to this subsection, to invest in investnent

instrunents owned or controlled by the trustee or its

affiliate.

3. For investnent instrunents other than qualified

investnment instrunents, paragraphs (a), (b), (c), and (d)

shall apply to irrevocable trusts not described in

subparagraph 2. only as foll ows:

a. Such paragraphs shall not apply until 60 days after

the statenment required in paragraph (f) is provided and no
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objection is made or any objection which is made has been

term nat ed.

(1) An objection is made if, within 60 days after the

date of the statenent required in paragraph (f), a super

mpjority of the eligible beneficiaries deliver to the trustee

witten objections to the application of this subsection to

such trust. An objection shall be deened to be delivered to

the trustee on the date the objection is nmaniled to the mailing

address listed in the notice provided in paragraph (f).

(11) An objection is terninated upon the earlier of

the receipt of consent froma super mpjority of eligible

beneficiaries of the class that nmade the objection or the

resolution of the objection pursuant to this subparagraph.

(111) 1f an objection is delivered to the trustee, the

trustee may petition the court for an order overruling the

objection and authorizing the trustee to nake investnents

under this subsection. The burden shall be on the trustee to

show good cause for the relief sought.

(1V)  Any qualified beneficiary may petition the court

for an order to prohibit, limt, or restrict a trustee's

authority to make investnents under this subsection. The

burden shall be upon the petitioning beneficiary to show good

cause for the relief sought.

(V) The court may award costs and attorney's fees

relating to any petition under this subparagraph in the sanme

manner_as _in _chancery actions. Wen costs and attorney's fees

are to be paid out of the trust, the court, in its discretion,

may direct fromwhich part of the trust such costs and fees

shal |l be paid.

b. The objection of a super mpjority of eligible

beneficiaries under this subparagraph may thereafter be
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renoved by the witten consent of a super nmpjority of the

class or _classes of those eligible beneficiaries that made the

obj ection.
(f)1. Any tinme prior to initially investing in any

investnment instrunent described in this subsection other than

a qualified investnent instrunent, the trustee of a trust

described in subparagraph (e)3. shall provide to all qualified

beneficiaries a statenent containing the follow ng:

a. The nane, tel ephone nunber, street address, and

mai | ing address of the trustee and of any individuals who may

be contacted for further information

b. A statenent that, unless a super mpjority of the

eliqgible beneficiaries objects to the application of this

subsection to the trust within 60 days after the date the

statenent pursuant to this subsection was delivered, this

subsection shall apply to the trust.

c. A statenment that, if this subsection applies to the

trust, the trustee will have the right to nake investnents in

investnent instrunents, as defined in s. 660.25(6), which are

owned or _controlled by the trustee or its affiliate, or from

which the trustee or its affiliate receives conpensation for

providing services in a capacity other than as trustee, and

that the trustee or its affiliate may receive fees in addition

to the trustee's conpensation for adm nistering the trust.

A statement by the trustee is not delivered if the statenment

i s acconpani ed by another witten communi cati on other than a

witten communi cation by the trustee that refers only to the

st at ement .

2. For purposes of paradraph (e) and this paragraph

a. "Eligible beneficiaries" neans:
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(1) 1If at the tine the determ nation is nade there are

one or nore beneficiaries as described in s. 736.0103(14)(c).

the beneficiaries described in s. 736.0103(14)(a) and (c); or

(11) 1f there is no beneficiary described in s.
736.0103(14)(c)., the beneficiaries described in s.
736.0103(14)(a) and (b).

b. "Super mpjority of the eligible beneficiaries"

neans:

(1) 1If at the tine the determ nation is nade there are

one or nore beneficiaries as described in s. 736.0103(14)(c).

at least two-thirds in interest of the beneficiaries described
in s. 736.0103(14)(a) or two-thirds in interest of the
beneficiaries described in s. 736.0103(14)(c)., if the

interests of the beneficiaries are reasonably ascertai nabl e;

otherwi se, two-thirds in nunber of either such class; or

(11) 1f there is no beneficiary as described in s.
736.0103(14)(c), at least two-thirds in interest of the
beneficiaries described in s. 736.0103(14)(a) or two-thirds in
interest of the beneficiaries described in s. 736.0103(14)(b),

if the interests of the beneficiaries are reasonably

ascertainable; otherwise, two-thirds in nunber of either such

cl ass.

c. "Qualified investnent instrunent" neans a nutua

fund, common trust fund, or noney market fund described in and

governed by s. 736.0816(3).

d. An irrevocable trust is created upon execution of

the trust instrument. |f a trust that was revocabl e when

created thereafter becones irrevocable, the irrevocable trust

is created when the right of revocation termnates.

(d) Nothing in this chapter is intended to create or

inmply a duty for the trustee to seek the application of this
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subsection to invest in investnent instrunents described in

paragraph (a), and no inference of inpropriety may be nade as

a result of a trustee electing not to invest trust assets in

i nvest ment instrunents described in paragraph (a).

(6) 1In voting shares of stock or in exercising powers

of control over simlar interests in other forns of

enterprise, the trustee shall act in the best interests of the

beneficiaries. |If the trust is the sole owner of a corporation

or_other formof enterprise, the trustee shall elect or

appoint directors or other managers who will nmanage the

corporation or enterprise in the best interests of the

beneficiaries.

(7) This section does not preclude the foll ow ng

transactions, if fair to the beneficiaries:

(a) An agreenent between a trustee and a beneficiary

relating to the appoi ntnent or conpensation of the trustee;

(b) A paynent of reasonabl e conpensation to the

trustee;

(c) A transaction between a trust and another trust,

the decedent's estate, or a guardian of the property of which

the trustee is a fiduciary or in which a beneficiary has an

interest:

(d) A deposit of trust noney in a requl ated

financial -service institution operated by the trustee; or

(e) An advance by the trustee of nopney for the

protection of the trust.

(8) This section does not preclude the enpl oynent of

persons, including, but not linmted to, attorneys,

accountants, investnent advisers, or agents, even if they are

the trustee, an affiliate of the trustee, or otherw se

associated with the trustee, to advise or _assist the trustee
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in the exercise of any of the trustee's powers and to pay

reasonabl e conpensation and costs incurred in connection wth

such enployment fromthe assets of the trust; to act w thout

i ndependent i nvestigation on their recommendati ons; and,

instead of acting personally, to enploy one or nore agents to

performany act of administration, whether or not

di scretionary.

(9) The court nmay appoint a special fiduciary to act

with respect to any proposed transaction that m ght violate

this section if entered into by the trustee.

(10) Paynent of costs or attorney's fees incurred in

any trust proceeding fromthe assets of the trust nmay be nnde

by the trustee without the approval of any person and wi t hout

court authorization, except that court authorization shall be

required if an action has been filed or defense asserted

against the trustee based upon a breach of trust. Court

aut horization is not required if the action or defense is

later withdrawn or dism ssed by the party that is alleging a

breach of trust or resolved without a determi nation by the

court that the trustee has committed a breach of trust.

736.0803 Inpartiality.--1f a trust has two or npore

beneficiaries, the trustee shall act inpartially in

adnm nistering the trust property, giving due regard to the

beneficiaries' respective interests.

736. 0804 Prudent admi nistration.--A trustee shal

adnm nister the trust as a prudent person would, by considering

the purposes, terns, distribution requirenents, and other

circunstances of the trust. In satisfying this standard, the

trustee shall exercise reasonable care, skill, and caution

736. 0805 FExpenses of adnministration.--l1n adm nistering

a trust, the trustee shall only incur expenses that are
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reasonable in relation to the trust property, the purposes of

the trust, and the skills of the trustee.

736.0806 Trustee's skills.--A trustee who has specia

skills or expertise, or is naned trustee in reliance on the

trustee's representation that the trustee has special skills

or expertise, shall use those special skills or expertise.

736. 0807 Del egation by trustee.--

(1) A trustee may del egate duties and powers that a

prudent trustee of conparable skills could properly del egate

under _the circunstances. The trustee shall exercise reasonable

care, skill, and caution in:

(a) Selecting an agent.

(b) Establishing the scope and terns of the

del egation, consistent with the purposes and terns of the

trust.

(c) Reviewing the agent's actions periodically, in

order to nonitor the agent's performance and conpliance with

the terns of the del egation.

(2) 1In perfornmng a delegated function, an agent owes

a duty to the trust to exercise reasonable care to conply with

the terns of the del egation.

(3) A trustee who conplies with subsection (1) is not

liable to the beneficiaries or to the trust for an action of

the agent to whom the function was del egated.

(4) By accepting a delegation of powers or duties from

the trustee of a trust that is subject to the law of this

state, an agent submits to the jurisdiction of the courts of

this state.

736. 0808 Powers to direct. --
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(1) Subject to ss. 736.0403(2) and 736.0602(3)(a), the

trustee may follow a direction of the settlor that is contrary

to the terns of the trust while a trust is revocabl e.

(2) 1If the terms of a trust confer on a person other

than the settlor of a revocable trust, the power to direct

certain actions of the trustee, the trustee shall act in

accordance with an exercise of the power unless the attenpted

exercise is manifestly contrary to the terns of the trust or

the trustee knows the attenpted exercise would constitute a

serious breach of a fiduciary duty that the person holding the

power owes to the beneficiaries of the trust.

(3) The terns of a trust may confer on a trustee or

other person a power to direct the nodification or term nation

of the trust.

(4) A person, other than a beneficiary, who holds a

power to direct is presunptively a fiduciary who, as such, is

required to act in good faith with regard to the purposes of

the trust and the interests of the beneficiaries. The hol der

of a power to direct is liable for any loss that results from

breach of a fiduciary duty.

736.0809 Control and protection of trust property.--A

trustee shall take reasonable steps to take control of and

protect the trust property.

736. 0810 Recordkeeping and identification of trust

property. --
(1) A trustee shall keep clear, distinct, and accurate

records of the adm nistration of the trust.

(2) A trustee shall keep trust property separate from

the trustee's own property.

(3)  Except as otherwi se provided in subsection (4), a

trustee shall cause the trust property to be designated so
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that the interest of the trust, to the extent feasible,

appears in records nmaintained by a party other than a trustee

or_beneficiary.

(4) 1f the trustee maintains records clearly

indicating the respective interests, a trustee may invest as a

whol e the property of two or nore separate trusts.

736.08105 Duty to ascertain nmarketable title of trust

real property.--A trustee holding title to real property

received froma settlor or estate shall not be required to

obtain title insurance or proof of marketable title until a

marketable title is required for a sale or conveyance of the

real property.

736.0811 Enforcenent and defense of clains.--A trustee

shal | take reasonable steps to enforce clains of the trust and

to defend clains against the trust.

736.0812 Collecting trust property.--A trustee shal

take reasonable steps to conpel a fornmer trustee or other

person to deliver trust property to the trustee and, except as

provided in s. 736.08125, to redress a breach of trust known

to the trustee to have been commtted by a forner trustee.

736. 08125 Protection of successor trustees.--

(1) A successor trustee is not personally liable for

actions taken by any prior trustee, nor does any successor

trustee have a duty to institute any proceedi ng agai nst any

prior trustee, or file any claimagainst any prior trustee's

estate, for any of the prior trustee's actions as trustee

under _any of the follow ng circunstances:

(a) As to a successor trustee who succeeds a trustee

who was also the settlor of a trust that was revocabl e during

the tinme that the settlor served as trustee;
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(b) As to any beneficiary who has waived any

accounting required by s. 736.0813, but only as to the periods

included in the waiver;

(c) As to any beneficiary who has rel eased the

successor trustee fromthe duty to institute any proceeding or

file any claim

(d) As to any person who is not an eligible

beneficiary; or

(e) As to any eliqgible beneficiary:

1. |If a supermpjority of the eligible beneficiaries

have rel eased the successor trustee;

2. 1f the eliqgible beneficiary has not delivered a

witten reqguest to the successor trustee to institute an

action or file a claimagainst the prior trustee within 6

mont hs after the date of the successor trustee's acceptance of

the trust, if the successor trustee has notified the eliqgible

beneficiary in witing of acceptance by the successor trustee

in accordance with 736.0813(1)(a) and that witing advises the

beneficiary that, unless the beneficiary delivers the witten

request within 6 nonths after the date of acceptance, the

right to proceed against the successor trustee will be barred

pursuant to this section; or

3. For any action or claimthat the eligible

beneficiary is barred frombringing against the prior trustee.

(2) For the purposes of this section, the term

(a) "Eligible beneficiaries" neans:

1. At the tine the deternmination is made, if there are

one or nore beneficiaries as described in s. 736.0103(14)(c).

the beneficiaries described in s. 736.0103(14)(a) and (c); or
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2. If there is no beneficiary as described in s.
736.0103(14)(c)., the beneficiaries described in s.
736.0103(14)(a) and (Db).

(b) "Supermmjority of eliqgible beneficiaries" nmeans at

|l east two-thirds in interest of the eligible beneficiaries if

the interests of the eligible beneficiaries are reasonably

ascertainable, otherwise, at |least two-thirds in nunber of the

eliqgible beneficiaries.

(3) Nothing in this section affects any liability of

the prior trustee or the right of the successor trustee or any

beneficiary to pursue an action or claimagainst the prior

trustee.

736.0813 Duty to inform and account.--The trustee

shal |l keep the qualified beneficiaries of the trust reasonably

inforned of the trust and its adm nistration.

(1) The trustee's duty to informand account includes,

but is not limted to, the foll ow ng:

(a) Wthin 60 days after acceptance of the trust, the

trustee shall give notice to the qualified beneficiaries of

the acceptance of the trust and the full nane and address of

the trustee.

(b) Wthin 60 days after the date the trustee acquires

knowl edge of the creation of an irrevocable trust, or the date

the trustee acquires know edge that a fornmerly revocabl e trust

has becone irrevocable, whether by the death of the settlor or

otherwi se, the trustee shall give notice to the qualified

beneficiaries of the trust's existence, the identity of the

settlor or settlors, the right to request a copy of the trust

instrunent, and the right to accountings under this section
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(c) Upon reasonable request, the trustee shall provide

a qualified beneficiary with a conplete copy of the trust

instrunent.

(d) A trustee of an irrevocable trust shall provide a

trust accounting, as set forth in s. 736.08135, to each

qual ified beneficiary annually and on ternination of the trust

or_on _change of the trustee.

(e) Upon reasonable request, the trustee shall provide

a qualified beneficiary with relevant informtion about the

assets and liabilities of the trust and the particulars

relating to adm nistration.

Par agraphs (a) and (b) do not apply to an irrevocabl e trust

created before the effective date of this code, or to a

revocabl e trust that beconmes irrevocable before the effective

date of this code. Paragraph (a) does not apply to a trustee

who accepts a trusteeship before the effective date of this

code.

(2) A qualified beneficiary may waive the trustee's

duty to account under paragraph (1)(d). A qualified

beneficiary may withdraw a wai ver previously given. \Wivers

and withdrawal s of prior waivers under this subsection nust be

in witing. Wthdrawals of prior waivers are effective only

with respect to accountings for future periods.

(3) The representation provisions of part |1l apply

with respect to all rights of a gqualified beneficiary under

this section.
(4) As provided in s. 736.0603(1), the trustee's

duties under this section extend only to the settlor while a

trust is revocabl e.
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(5) This section applies to trust accountings rendered

for accounting periods beginning on or after January 1, 2008.

736.08135 Trust accountings. --

(1) A trust accounting nust be a reasonably

under st andabl e report fromthe date of the |ast accounting or

if none, fromthe date on which the trustee becane

accountable, that adequately discloses the informtion

required in subsection (2).

(2)(a) The accounting nust begin with a statenent

identifying the trust, the trustee furnishing the accounting,

and the tine period covered by the accounting.

(b) The accounting nust show all cash and property

transactions and all significant transactions affecting

adm nistration during the accounting period, including

conpensation paid to the trustee and the trustee's agents.

Gains and | osses realized during the accounting period and al

recei pts and di sbursenents nust be shown.

(c) To the extent feasible, the accounting nust

identify and value trust assets on hand at the close of the

accounting period. For each asset or class of assets

reasonably capable of valuation, the accounting shall contain

two values, the asset acquisition value or carrying val ue and

the estimated current value. The accounting nust identify each

known noncontingent liability with an estimted current anpunt

of the liability if known.

(d) To the extent feasible, the accounting nust show

significant transactions that do not affect the ampunt for

which the trustee is accountable, including name changes in

invest nent hol di ngs, adjustnents to carrying value, a change

of custodial institutions, and stock splits.
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(e) The accounting nust reflect the allocation of

recei pts, disbursenents, accruals, or allowances between

incone _and principal when the allocation affects the interest

of any beneficiary of the trust.

(f) The trustee shall include in the final accounting

a plan of distribution for any undistributed assets shown on

the final accounting.

(3) This section applies to all trust accountings

rendered for any accounting periods bedginning on or after

January 1, 2003.

736.0814 Discretionary powers; tax savings.--

(1) Notwi thstanding the breadth of discretion granted

to a trustee in the terns of the trust, including the use of

such terns _as "absolute," "sole," or "uncontrolled," the

trustee shall exercise a discretionary power in good faith and

in accordance with the ternms and purposes of the trust and the

interests of the beneficiaries. A court shall not determne

that a trustee abused its discretion nerely because the court

woul d have exercised the discretion in a different manner or

woul d not have exercised the discretion.

(2) Subject to subsection (3) and unless the terns of

the trust expressly indicate that a rule in this subsection

does not apply., a person who is a beneficiary and a trustee

nmay not:

(a) Make discretionary distributions of either

principal or incone to or for the benefit of that trustee,

except to provide for that trustee's health, education,

mai_ nt enance, or_support as descri bed under ss. 2041 and 2514

of the Internal Revenue Code;

(b) Mke discretionary allocations of receipts or

expenses as between principal and incone, unless the trustee
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acts in a fiduciary capacity whereby the trustee has no power

to enlarge or shift any beneficial interest except as an

incidental consequence of the discharge of the trustee's

fiduciary duties:;

(c) Make discretionary distributions of either

principal or incone to satisfy any of the trustee's |ega

support obligations; or

(d) Exercise any other power, including, but not

limted to, the right to renpve or to replace any trustee, so

as to cause the powers enunerated in paragraph (a), paradraph

(b)., or paradgraph (c) to be exercised on behalf of, or for the

benefit of, a beneficiary who is also a trustee.

(3) Subsection (2) does not apply to:

(a) A power held by the settlor of the trust:

(b) A power held by the settlor's spouse who is the

trustee of a trust for which a marital deduction, as defined

in s. 2056(a) or s. 2523(a) of the Internal Revenue Code of

1986, as anended, was previously allowed;

(c) Any trust during any period that the trust nmy be

revoked or anended by its settlor; or

(d) Atrust if contributions to the trust qualify for

t he annual exclusion under_ s. 2503(c) of the Internal Revenue

Code of 1986, as anended.

(4) A power whose exercise is |limted or prohibited by

subsection (2) may be exercised by the remnining trustees

whose exercise of the power is not so limted or prohibited.

If there is no trustee qualified to exercise the power, on

petition by any qualified beneficiary, the court nmmy appoint

an_i ndependent trustee with authority to exercise the power.

(5) A person who has the right to renpve or to replace

a _trustee does not possess nor _may that person be deemed to
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possess, by virtue of having that right, the powers of the

trustee that is subject to renpval or to replacenent.

736.08147 Duty to distribute trust incone.--1f a wll

or trust instrunent granting income to the settlor's or

testator's spouse for life is silent as to the tine of

distribution of income and the frequency of distributions, the

trustee shall distribute all net incone, as defined in chapter

738, to the spouse no less frequently than annually. This

provision shall apply to any trust established before, on, or

after July 1, 2007, unless the trust instrunent expressly

directs or pernits net incone to be distributed |ess

frequently than annually.

736.0815 Ceneral powers of trustee.--

(1) A trustee, without authorization by the court,

may, except as linmted or restricted by this code, exercise:

(a) Powers conferred by the ternms of the trust.

(b) Except as limted by the terns of the trust:

1. Al powers over the trust property that an

unmarri ed conpetent owner has over individually owned

property.
2. Any other powers appropriate to achieve the proper

invest nent, nmanagenent, and distribution of the trust

property.
3. Any other powers conferred by this code.

(2) The exercise of a power is subject to the

fiduciary duties prescribed by this code.

736.0816 Specific powers of trustee.--Except as

limted or restricted by this code, a trustee nay:

(1) Collect trust property and accept or reject

additions to the trust property froma settlor, including an

asset in which the trustee is personally interested, and hold
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property in the nane of a nom nee or in other form w thout

di sclosure of the trust so that title to the property nmay pass

by delivery but the trustee is liable for any act of the

nom nee in connection with the property so held.

(2) Acquire or sell property, for cash or on credit,

at public or private sale.

(3) Acquire an undivided interest in a trust asset,

including, but not limted to, a noney nmarket nutual fund,

nmutual fund, or conmmon trust fund, in which asset the trustee

holds an undivided interest in any trust capacity, including

any noney market or other nmutual fund from which the trustee

or_any affiliate or associate of the trustee is entitled to

receive reasonabl e conpensation for providing necessary

services as _an_investnent adviser, portfolio manager, or

servicing agent. A trustee or affiliate or associate of the

trustee may receive conpensation for such services in addition

to fees received for adm nistering the trust provided such

conpensation is fully disclosed in witing to all qualified

beneficiaries.

(4) Exchange, partition, or otherw se change the

character of trust property.

(5) Deposit trust npney in _an _account in a regul ated

financial -service institution.

(6) Borrow noney, with or wthout security, and

nortgage or pledge trust property for a period within or

ext endi ng beyond the duration of the trust and advance noney

for the protection of the trust.

(7) Wth respect to an interest in a proprietorship,

partnership, limted liability conpany, business trust,

corporation, or other form of business or enterprise, continue

the business or other enterprise and take any action that nay
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be taken by sharehol ders, nenbers, or property owners,

including, but not linmted to, nerqging, dissolving, or

ot herwi se changi ng the form of business organi zation or

contributing additional capital

(8) Wth respect to stocks or other securities,

exercise the rights of an absolute owner, including, but not

limted to, the right to:

(a) Vote, or give proxies to vote, with or wthout

power of substitution, or enter into or continue a voting

trust agreenent.

(b) Hold a security in the nane of a noninee or in

other formw thout disclosure of the trust so that title may

pass by delivery.

(c) Pay calls, assessnents, and other suns chargeabl e

or_accruing against the securities, and sell or exercise stock

subscription or conversion rights.

(d) Deposit the securities with a depositary or other

requl ated financial-service institution.

(9) Wth respect to an interest in real property,

construct, or nmake ordinary or extraordinary repairs to,

alterations to, or inprovenents in, buildings or other

structures, denplish inprovenents, raze existing or erect new

party walls or buildings, subdivide or develop | and, dedicate

land to public use or grant public or private easenents, and

make or vacate plats and adjust boundaries.

(10) Enter into a |lease for any purpose as | essor_ or

| essee, including a | ease or other arrangenent for exploration

and renoval of natural resources, with or without the option

to purchase or renew, for a period within or extending beyond

the duration of the trust.
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(11) Grant _an option involving a sale, |ease, or other

di sposition of trust property or acquire an option for the

acquisition of property, including an option exercisable

beyond the duration of the trust, and exercise an option so

acqui red.
(12) 1Insure the property of the trust against danmmge

or loss and insure the trustee, trustee's agents, and

beneficiaries against liability arising fromthe

adm nistration of the trust.

(13) Abandon or decline to adm nister property of no

value or of insufficient value to justify the collection or

continued adm nistration of such property.

(14) Pay or contest any claim settle a claimby or

against the trust, and release, in whole or in part, a claim

bel onging to the trust.

(15) Pay taxes, assessnents, conpensation of the

trustee and of enployees and agents of the trust, and other

expenses incurred in the adm nistration of the trust.

(16) Allocate itens of incone or expense to trust

inconme or principal, as provided by |aw.

(17) Exercise elections with respect to federal

state, and | ocal taxes.

(18) Select a node of payment under any enpl oyee

benefit or retirenment plan, annuity, or life insurance payable

to the trustee, exercise rights under such plan, annuity, or

insurance, including exercise of the right to indemification

for expenses and against liabilities, and take appropriate

action to collect the proceeds.

(19) Mdke loans out of trust property, including, but

not linmted to, loans to a beneficiary on terns _and conditions

that are fair and reasonabl e under the circunstances, and the
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trustee has a lien on future distributions for repaynent of

t hose | oans.

(20) Enpl oy persons, including, but not |limted to,

attorneys, accountants, investnent advisers, or _agents, even

if they are the trustee, an affiliate of the trustee, or

otherwi se associated with the trustee, to advise or assist the

trustee in the exercise of any of the trustee's powers and pay

reasonabl e conpensation and costs incurred in connection wth

such enployment fromthe assets of the trust and act w thout

i ndependent i nvestigation on the recommendati ons of such

persons.
(21) Pay an ampunt distributable to a beneficiary who

is under a legal disability or who the trustee reasonably

believes is incapacitated, by paying the anmount directly to

the beneficiary or applying the anount for the beneficiary's

benefit, or by:

(a) Paying the ampunt to the beneficiary's quardi an of

the property or, if the beneficiary does not have a guardi an

of the property, the beneficiary's guardi an of the person

(b) Paying the ampunt to the beneficiary's custodian

under _a Uniform Transfers to Mnors Act or custodial trustee

under _a Uniform Custodial Trust Act, and, for that purpose,

creating a custodianship or custodial trust;

(c) Paying the ampunt to an adult relative or other

person having | egal or physical care or custody of the

beneficiary, to be expended on the beneficiary's behalf, if

the trustee does not know of a guardian of the property,

guardi an _of the person, custodian, or custodial trustee; or

(d) Mnagi ng the ampunt as a separate fund on the

beneficiary's behalf, subject to the beneficiary's continuing

right to withdraw the distribution.
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(22) On distribution of trust property or the division

or termnation of a trust, make distributions in divided or

undi vided interests, allocate particular assets in

proportionate or disproportionate shares, value the trust

property for those purposes, and adjust for resulting

differences in valuation.

(23) Prosecute or defend, including appeals, an

action, claim or judicial proceeding in any jurisdiction to

protect trust property or the trustee in the perfornmance of

the trustee's duties.

(24) Sign _and deliver contracts and other instrunments

that are useful to achieve or facilitate the exercise of the

trustee's powers.

(25) On termination of the trust, exercise the powers

appropriate to wind up the adm nistration of the trust and

distribute the trust property to the persons entitled to the

property, subject to the right of the trustee to retain a

reasonabl e reserve for the paynent of debts, expenses, and

t axes.

736. 08163 Powers of trustees relating to environnenta

or human health laws or to trust property contaminated with

hazardous or toxic substances; liability.--

(1) Fromthe creation of a trust until final

distribution of the assets fromthe trust, the trustee has,

wi t hout court authorization, the powers specified in

subsection (2).

(2) Unless otherwi se provided in the trust instrunent,

a trustee has the power, acting reasonably, to:

(a) Inspect or investigate, or cause to be inspected

or _investigated, property held by the trustee, including

interests in sole proprietorships, partnerships, or
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corporations and any assets owned by any such business entity

for the purpose of determ ning conpliance with an

environnental |aw affecting that property or to respond to an

actual or threatened violation of an environnental |aw

affecting that property:;

(b) Take, on behalf of the trust, any action necessary

to prevent, abate, or otherw se renedy an actual or potentia

violation of an environnental |aw affecting property held by

the trustee, before or after initiation of an enforcenent

action by a governnental body:;

(c) Refuse to accept property in trust if the trustee

determ nes that any property to be donated or conveyed to the

trustee is contaminated with a hazardous substance or is being

used or has been used for an activity directly or indirectly

involving a hazardous substance, which circunstance could

result in liability to the trust or trustee or otherw se

impai r the value of the assets to be held;

(d) Settle or conprom se at any tinme any claim against

the trust or trustee that may be asserted by a governnenta

body or private party that involves the alleged violation of

an environnental |law affecting property of any trust over

which the trustee has responsibility;

(e) Disclaimany power granted by any docunment, | aw,

or rule of lawthat, in the sole judgnent of the trustee, nmay

cause the trustee to incur personal liability, or the trust to

incur liability, under any environnental | aw

(f) Decline to serve as a trustee, or having

undertaken to serve as a trustee, resign at any tinme, if the

trustee believes there is or may be a conflict of interest in

its fiduciary capacity and in its individual capacity because

of potential clains or liabilities that may be asserted
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agai nst the trustee on behalf of the trust by reason of the

tvpe or condition of the assets held; or

(d) Charge against the income and principal of the

trust the cost of any inspection, investigation, review,

abatenent, response, cleanup, or renedial action that this

section authorizes the trustee to take and, if the trust

term nates or closes or the trust property is transferred to

anot her _trustee, hold assets sufficient to cover the cost of

cl eaning up _any known environnental problem

(3) Atrustee is not personally liable to any

beneficiary or any other person for a decrease in val ue of

assets in a trust by reason of the trustee's conpliance or

efforts to conply with an environnental |aw,_ specifically

including any reporting requirenent under that |aw.

(4) A trustee that acquires ownership or control of a

vessel or other property, w thout having owned, operated, or

materially participated in the managenent of that vessel or

property before assum ng ownership or control as trustee, is

not consi dered an owner or operator for purposes of liability

under chapter 376, chapter 403, or any other environnenta

law. A trustee that willfully, knowingly, or recklessly causes

or _exacerbates a release or threatened rel ease of a hazardous

substance is personally liable for the cost of the response,

to the extent that the release or threatened rel ease is

attributable to the trustee's activities. This subsection does

not preclude the filing of clains against the assets that

constitute the trust held by the trustee or the filing of

actions against the trustee in its representative capacity and

in any such action, an award or judgnent against the trustee

nust be satisfied only fromthe assets of the trust.
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1 (5) The acceptance by the trustee of the property or a
2| failure by the trustee to inspect or investigate the property
3| does not create any inference as to whether there is liability
4| under an environnental law with respect to that property.
5 (6) For the purposes of this section, the term
6 ["hazardous substance" neans a substance defined as hazardous
7| or toxic, or any contam nant, pollutant, or constituent
8| thereof, or otherw se regulated, by an environnental |aw.
9 (7) This section does not apply to any trust created
10| under a docunent executed before July 1, 1995, unless the
11| trust is anmendable and the settlor amends the trust at any
12| tinme to incorporate the provisions of this section.
13 736.08165 Adnministration pending outcone of contest or
14| other proceeding.--
15 (1) Pending the outcome of a proceeding filed to
16| deternmine the validity of all or part of a trust or the
17| beneficiaries of all or part of a trust, the trustee shal
18| proceed with the admi nistration of the trust as if no
19| proceedi ng had been conmenced, except no action nmay be taken
20| and no distribution nmay be made to a beneficiary in
21| contravention of the rights of those persons who nmay be
22| affected by the outcone of the proceeding.
23 (2) Upon notion of a party and after notice to
24| interested persons, a court, on good cause shown, may nmeke an
25| exception to the prohibition under subsection (1) and
26| authorize the trustee to act or to distribute trust assets to
27| a _beneficiary subject to any conditions the court, in the
28| court's discretion, may inpose, including the posting of bond
29| by the beneficiary.
30 736.0817 Distribution on termination.--Upon the
31| occurrence of an event term nating or partially ternminating a
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trust, the trustee shall proceed expeditiously to distribute

the trust property to the persons entitled to the property,

subject to the right of the trustee to retain _a reasonable

reserve for the payment of debts, expenses, and taxes. The

provisions of this section are in addition to and are not in

derogation of the rights of a trustee under the conmmpn | aw

with respect to final distribution of a trust.

Section 9. Part |IX of chapter 736, Florida Statutes,
consi sting of section 736.0901, is created to read:
PART | X
TRUST | NVESTMENTS

736.0901 Applicability of chapter 518.--A trustee

shall invest trust property in accordance with chapter 518.

Section 10. Part X of chapter 736, Florida Statutes,
consi sting of sections 736.1001, 736.1002, 736.1003, 736.1004,
736. 1005, 736.1006, 736.1007, 736.1008, 736.1009, 736.1010,
736.1011, 736.1012, 736.1013, 736.1014, 736.1015, 736.1016,
736.1017, and 736.1018, is created to read:
PART X
LIABILITY OF TRUSTEE AND RI GHTS OF PERSONS DEALI NG W TH TRUSTEE

736.1001 Renedies for breach of trust.--

(1) A violation by a trustee of a duty the trustee

owes to a beneficiary is a breach of trust.

(2) To renedy a breach of trust that has occurred or

may occur, the court may:

(a) Conpel the trustee to performthe trustee's

duti es;

(b) Enjoin the trustee fromcommitting a breach of

trust:
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(c) Conpel the trustee to redress a breach of trust by

payi ng noney or restoring property or by other neans;

(d) Order a trustee to account;

(e) Appoint a special fiduciary to take possession of

the trust property and adm nister the trust;

(f) Suspend the trustee;

(d) Renpve the trustee as provided in s. 736.706;

(h) Reduce or deny conpensation to the trustee;

(i) Subject to s. 736.1016, void an act of the

trustee, inpose a lien or a constructive trust on trust

property, or trace trust property wongfully disposed of and

recover the property or its proceeds; or

(j) Oder any other appropriate relief.

(3) As an illustration of the renedies available to

the court and without limting the court's discretion as

provided in subsection (2), if a breach of trust results in

the favoring of any beneficiary to the detrinment of any other

beneficiary or consists of an abuse of the trustee's

di scretion:

(a) To the extent the breach of trust has resulted in

no distribution to a beneficiary or a distribution that is too

small, the court may require the trustee to pay fromthe trust

to the beneficiary an ampunt the court determines will restore

the beneficiary, in whole or in part, to his or her

appropriate position.

(b) To the extent the breach of trust has resulted in

a distribution to a beneficiary that is too large, the court

may restore the beneficiaries, the trust, or both, in whole or

in part, to their appropriate positions by requiring the

trustee to withhold an ampunt from one or nore future

distributions to the beneficiary who received the distribution
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that was too large or by requiring that beneficiary to return

sone or _all of the distribution to the trust.

736.1002 Danmnges for breach of trust.--

(1) A trustee who conmts a breach of trust is liable

for the greater of:

(a) The ampunt required to restore the value of the

trust property and trust distributions to what they would have

been if the breach had not occurred, including |lost incone,

capital gain, or appreciation that would have resulted from

proper admi ni stration; or

(b) The profit the trustee nade by reason of the

br each.

(2) Except as otherwi se provided in this subsection,

if nmore than one person, including a trustee or trustees, is

liable to the beneficiaries for a breach of trust, each liable

person is entitled to pro rata contribution fromthe other

person or persons. A person is not entitled to contribution if

the person comm tted the breach of trust in bad faith. A

person who received a benefit fromthe breach of trust is not

entitled to contribution from another person to the extent of

the benefit received.

(3) In deternining the pro rata shares of liable

persons in the entire liability for a breach of trust:

(a) Their relative degrees of fault shall be the basis

for allocation of liability.

(b) If equity requires, the collective liability of

sone_as_a group shall constitute a single share.

(c) Principles of equity applicable to contribution

generally shall apply.

(4) The right of contribution shall be enforced as

foll ows:
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(a) Contribution may be enforced by separate action

whet her or not judgnent has been entered in _an _action agai nst

two or nore liable persons for the sane breach of trust.

(b)  When a judgnent has been entered in an action

against _two or nore |liable persons for the sane breach of

trust, contribution may be enforced in that action by judgnent

in favor of one judgnent defendant agai nst any other judgnent

def endants by nption upon notice to all parties to the action

(c) If there is a judgment for breach of trust against

the |liable person seeking contribution, any separate action by

that person to enforce contribution nust be commenced within 1

vear after the judgnent has becone final by |apse of tine for

appeal or after appellate review

(d) If there is no judgnent for the breach of trust

agai nst _the |liable person seeking contribution, the person's

right of contribution is barred unless the person has:

1. Discharged by paynent the common liability within

the period of the statute of linmtations applicable to the

beneficiary's right of action against the |liable person and

the person has commenced an action for contribution within 1

year after paynent, or

2. Agreed, while action is pending against the liable

person, to discharge the common liability and has within 1

vear after the agreenent paid the liability and conmenced the

person's action for contribution.

(5) The beneficiary's recovery of a judagnent for

breach of trust against one |liable person does not of itself

di scharge other |liable persons fromliability for the breach

of trust unless the judgnent is satisfied. The satisfaction of

the judgnent does not inpair any right of contribution
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(6) The judgnent of the court in determning the

liability of several defendants to the beneficiary for breach

of trust is binding upon such defendants in deternining the

right of such defendants to contribution

(7) Subsection (2) applies to all causes of action for

breach of trust pending on July 1, 2007, under which causes of

action the right of contribution anpbng persons jointly and

severally liable is involved and to all causes of action filed

after July 1, 2007.

736.1003 Danmmges in _absence of breach.--Absent a

breach of trust, a trustee is not liable to a beneficiary for

a loss or depreciation in the value of trust property or for

not having nmade a profit.

736.1004 Attorney's fees and costs. --

(1)(a) 1In all actions for breach of fiduciary duty or

challenging the exercise of, or failure to exercise, a

trustee's powers; and

(b) In proceedings arising under ss.

736. 0410- 736. 0417,

the court shall award taxable costs as in chancery actions,

includi ng attorney fees and quardian ad |litem fees.

(2) Wien awardi ng taxable costs under this section,

including attorney fees and guardian ad |litem fees, the court,

in its discretion, may direct paynent froma party's interest,

if any, in the trust or enter a judgnent that may be satisfied

fromother property of the party, or both.

736.1005 Attorney's fees for services to the trust.--

(1) Any attorney who has rendered services to a trust

may be awarded reasonable conpensation fromthe trust. The

attorney may apply to the court for an order awarding
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attorney's fees and, after notice and service on the trustee

and all beneficiaries entitled to an accounting under_s.

736.0813, the court shall enter an order on the fee

application.

(2) \Whenever attorney's fees are to be paid out of the

trust, the court, in its discretion, nmay direct fromwhat part

of the trust the fees shall be paid.

(3) Except when a trustee's interest may be adverse in

a particular matter, the attorney shall give reasonable notice

in witing to the trustee of the attorney's retention by an

interested person and the attorney's entitlenent to fees

pursuant to this section. A court may reduce any fee award for

services rendered by the attorney prior to the date of actua

notice to the trustee, if the actual notice date is later than

a_date of reasonable notice. In exercising this discretion,

the court may exclude conpensation for services rendered after

the reasonable notice date but prior to the date of actua

notice.

736.1006 Costs in trust proceedings.--

(1) In all trust proceedings, costs nmay be awarded as

in chancery actions.

(2) \Whenever costs are to be paid out of the trust,

the court, in its discretion, may direct fromwhat part of the

trust the costs shall be paid.

736. 1007 Trustee's attorney's fees.--

(1) 1If the trustee of a revocable trust retains an

attorney to render | egal services in connection with the

initial adm nistration of the trust, the attorney is entitled

to reasonabl e conpensation for those | egal services, payable

fromthe assets of the trust wi thout court order. The trustee

and the attorney nmay adree to conpensation that is determ ned
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in a manner _or anmpunt ot her than the manner or anount provi ded

in this section. The agreenent is not binding on a person who

bears the inpact of the conpensation unless that person is a

party to or otherwi se consents to be bound by the agreenent.

The agreenent may provide that the trustee is not individually

liable for the attorney's fees and costs.

(2) Unless otherwi se agreed, conpensation based on the

value of the trust assets immediately follow ng the settlor's

death and the incone earned by the trust during initia

adnm nistration at the rate of 75 percent of the schedul e

provided in s. 733.6171(3)(a)-(h) is presuned to be reasonable

total conpensation for ordinary services of all attorneys

enpl oyed generally to advise a trustee concerning the

trustee's duties in initial trust adnm nistration

(3) An attorney who is retained to render only limted

and specifically defined | egal services shall be conpensated

as provided in the retaining agreenent. If the anpunt or

net hod of determ ni ng conpensation is not provided in the

agreenent, the attorney is entitled to a reasonable fee,

taking i nto account the factors set forth in subsection (6).

(4 Odinary services of the attorney in an initia

trust administration include | egal advice and representation

concerning the trustee's duties relating to:

(a) Review of the trust instrunent and each anendnent

for legal sufficiency and interpretation

(b) Inplenmentation of substitution of the successor

trustee.

(c) Persons who nust or should be served with required

noti ces and the nethod and tim ng of such service.

(d) The obligation of a successor to require a forner

trustee to provide an accounting.
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(e) The trustee's duty to protect, insure, and nmmnage

trust assets and the trustee's liability relating to these

duti es.

(f) The trustee's duty regarding investnments inposed

by the prudent investor rule.

(q) The trustee's obligation to informand account to

beneficiaries and the nethod of satisfaction of such

obligations, the liability of the trust and trustee to the

settlor's creditors, and the advisability or necessity for

probate proceedings to bar creditors.

(h) Contributions due to the personal representative

of the settlor's estate for paynent of expenses of

adnm nistration and obligations of the settlor's estate.

(i) Identifying tax returns required to be filed by

the trustee, the trustee's liability for payment of taxes, and

the due date of returns.

(j) Filing a nontaxable affidavit, if not filed by a

personal representative.

(k) Order of paynment of expenses of admi nistration of

the trust and order and priority of abatenent of trust

di stributions.

(1) Distribution of incone or principal to

beneficiaries or funding of further trusts provided in the

governing instrunment.

(m __Preparation of any |eqgal docunments required to

effect distribution.

(n) Fiduciary duties, avoidance of self-dealing,

conflicts of interest, duty of inpartiality, and obligations

to beneficiaries.

(o) |If there is a conflict of interest between a

trustee who is a beneficiary and other beneficiaries of the

84

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2006 Legi sl ature CS for SB 1170

trust, advice to the trustee on |limtations of certain

authority of the trustee regarding discretionary distributions

or_exercise of certain powers and alternatives for appointnent

of an i ndependent trustee and appropriate procedures.

(p) Procedures for the trustee's discharge from

liability for adm nistration of the trust on term nation or

resignation.

(5) 1In addition to the attorney's fees for ordinary

services, the attorney for the trustee shall be all owed

further reasonabl e conpensation for any extraordi nary service.

What constitutes an extraordinary service may vary depending

on many factors, including the size of the trust.

Extraordi nary services nmay include, but are not limted to:

(a) Involvenent in a trust contest, trust

construction, a proceeding for deterni nation of beneficiaries,

a contested claim elective share proceedi ngs, apportionment

of estate taxes, or other adversary proceedings or litigation

by or against the trust.

(b) Representation of the trustee in an audit or any

proceedi ng for adjustnent, determ nation, or collection of any

t axes.

(c) Tax advice on postnortem tax planning, including,

but not limted to, disclainer, renunciation of fiduciary

commi ssion, alternate valuation date, allocation of

adnm nistrative expenses between tax returns, the QTIP or

reverse QTIP election, allocation of GST exenption,

qualification for Internal Revenue Code ss. 303 and 6166

privileges, deduction of |last illness expenses, distribution

pl anni ng, asset basi s consi derations, throwback rules,

handl i ng i ncone or deductions in respect of a decedent,

val uation discounts, special use and other valuation, handling
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enpl oyee benefit or retirement proceeds, pronpt assessnent

request, or request for release frompersonal liability for

paynent of tax.

(d) Review of an estate tax return and preparation or

review of other tax returns required to be filed by the

trustee.

(e) Preparation of decedent's federal estate tax

return. If this return is prepared by the attorney, a fee of

one-half of 1 percent up to a value of $10 nillion and

one-fourth of 1 percent on the value in excess of $10 million

of the gross estate as finally deternmined for federal estate

tax_purposes, is presuned to be reasonable conpensation for

the attorney for this service. These fees shall include

services for routine audit of the return, not beyond the

exam ni ng agent level, if required.

(f) Purchase, sale, |ease, or encunbrance of rea

property by the trustee or involvenent in zoning, |and use,

environnental , or other simlar matters.

(g) Legal advice regarding carrying on of decedent's

busi ness or conducting other commercial activity by the

trustee.

(h) Legal advice regarding clains for damage to the

envi ronnent _or related procedures.

(i) Legal advice regarding honestead status of trust

real property or proceedings involving the status.

(j) Involvement in fiduciary, enployee, or attorney

conpensation di sputes.

(K) Considerations of special valuation of trust

assets, including discounts for blockage, minority interests,

lack of marketability, and environnental liability.
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(6) Upon petition of any interested person in a

proceeding to review the conpensation paid or to be paid to

the attorney for the trustee, the court may increase or

decrease the conpensation for ordinary services of the

attorney for the trustee or award conpensation for

extraordinary services if the facts and circunstances of the

particular adm nistration warrant. In determnm ning reasonable

conpensation, the court shall consider all of the foll ow ng

factors giving such weight to each as the court nay determ ne

to be appropriate:

(a) The pronptness, efficiency, and skill with which

the initial adnministration was handl ed by the attorney.

(b) The responsibilities assuned by, and potentia

liabilities of, the attorney.

(c) The nature and value of the assets that are

affected by the decedent's death.

(d) The benefits or detrinments resulting to the trust

or the trust's beneficiaries fromthe attorney's services.

(e) The conplexity or sinplicity of the adnm nistration

and the novelty of issues presented.

(f) The attorney's participation in tax planning for

the estate, the trust, and the trust's beneficiaries and tax

return preparation or review and approval .

(d)  The nature of the trust assets, the expenses of

adm nistration, and the clains payable by the trust and the

conpensation paid to other professionals and fiduciaries.

(h)  Any delay in paynment of the conpensation after the

services were furnished.

(i) Any other relevant factors.

(7) The court may deterni ne reasonable attorney's

conpensation w thout receiving expert testinony. Any party may
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offer expert testinobny after notice to interested persons. |f

expert testinmony is offered, an expert witness fee may be

awar ded by the court and paid fromthe assets of the trust.

The court shall direct fromwhat part of the trust the fee is

to be paid.
(8) |If a separate witten adreenment regardi ng

conpensati on _exists between the attorney and the settlor, the

attorney shall furnish a copy to the trustee prior to

commencenent of enploynent and, if enployed, shall pronptly

file and serve a copy on all interested persons. A separate

agreenent _or _a provision in the trust suggesting or directing

the trustee to retain a specific attorney does not obligate

the trustee to enploy the attorney or obligate the attorney to

accept the representation but, if the attorney who is a party

to the agreenent or who drafted the trust is enployed, the

conpensation paid shall not exceed the conpensation provi ded

in the agreenent.

(9) Court proceedings to deternm ne conpensation, if

required, are a part of the trust adm nistration process and

the costs, including fees for the trustee's attorney, shall be

determ ned by the court and paid fromthe assets of the trust

unl ess the court finds the attorney's fees request to be

substantially unreasonable. The court shall direct from what

part of the trust the fees are to be paid.

(10) As used in this section, the term"initial trust

adnm nistration" neans adninistration of a revocable trust

during the period that begins with the death of the settlor

and ends on the final distribution of trust assets outright or

to continuing trusts created under the trust agreenent but, if

an _estate tax return is required, not until after issuance of

an_estate tax closing letter or other evidence of ternination
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of the estate tax proceeding. This initial period is not

intended to include continued reqular administration of the

trust.

736.1008 Limtations on proceedi ngs agai nst

trustees. --

(1) Except as provided in subsection (2), all clains

by a beneficiary against a trustee for breach of trust are

barred as provided in chapter 95 as to:

(a) Al matters adequately disclosed in a trust

di scl osure docunent issued by the trustee, with the

limtations period beginning on the date of receipt of

adequat e _di scl osure.

(b) Al matters not adequately disclosed in a trust

di sclosure docunment if the trustee has issued a final trust

accounting and has given witten notice to the beneficiary of

the availability of the trust records for exam nation and that

any clains with respect to matters not adequately disclosed

may be barred unless an action is commenced within the

applicable limtations period provided in chapter 95. The

limtations period begins on the date of receipt of the fina

trust accounting and notice.

(2) Unless sooner barred by adjudication, consent, or

limtations, a beneficiary is barred frombringing an _action

agai nst _a trustee for breach of trust with respect to a matter

that was adequately disclosed in a trust disclosure docunment

unl ess a proceeding to assert the claimis commenced within 6

mont hs after receipt fromthe trustee of the trust disclosure

docunent or a linmtation notice that applies to that

di scl osure docunment, whichever is received |ater

(3) Wien a trustee has not issued a final trust

accounting or has not given witten notice to the beneficiary
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of the availability of the trust records for exam nation and

that clainse with respect to matters not adequately discl osed

may be barred, a claimagainst the trustee for breach of trust

based on a matter not adequately disclosed in a trust

di scl osure docunment accrues when the beneficiary has actua

knowl edge of the trustee's repudi ation of the trust or adverse

possession of trust assets, and is barred as provided in

chapter 95.
(4) As used in this section, the term

(a)  "Trust disclosure docunent”" neans a trust

accounting or _any other witten report of the trustee. A trust

di scl osure document adegquately discloses a matter if the

document provides sufficient information so that a beneficiary

knows of a claimor reasonably should have inquired into the

exi stence of a claimw th respect to that nmatter

(b) "Trust accounting" neans _an _accounting that

adequately discloses the information required by and that

substantially conplies with the standards set forth in s.

736. 08135.

(c) "limtation notice" neans a written statenent of

the trustee that an action by a beneficiary against the

trustee for breach of trust based on any natter adequately

disclosed in a trust disclosure docunent nmay be barred unl ess

the action is commenced within 6 nonths after receipt of the

trust disclosure docunent or receipt of a linmtation notice

that applies to that trust disclosure docunent, whichever is

later. Alimtation notice may but is not required to be in

the following form "An action for breach of trust based on

matters disclosed in a trust accounting or other witten

report of the trustee may be subject to a 6-nmonth statute of

limtations fromthe receipt of the trust accounting or other
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witten report. If you have questions, please consult your

attorney."
(5) For purposes of this section, a limtation notice

applies to a trust disclosure docunent when the |limtation

notice is:

(a) Contained as a part of the trust disclosure

document or _as a part of another trust disclosure document

received within 1 vear prior to the receipt of the |latter

trust disclosure docunent;

(b) Acconpani ed concurrently by the trust disclosure

document or by another trust disclosure docunent that was

received within 1 vear prior to the receipt of the |latter

trust disclosure docunent;

(c) Delivered separately within 10 days after the

delivery of the trust disclosure docunment or of another trust

di scl osure docunent that was received within 1 year prior to

the receipt of the latter trust disclosure docunent. For

purposes of this paragraph, a limtation notice is not

delivered separately if the notice is acconpani ed by another

witten communi cation, other than a witten communi cation that

refers only to the limtation notice; or

(d) Received nore than 10 days after the delivery of

the trust disclosure docunent but only if the linmtation

notice references that trust disclosure docunent and:

1. Ofers to provide to the beneficiary on request

anot her _copy of that trust disclosure docunent if the docunent

was received by the beneficiary within 1 year prior to receipt

of the limtation notice; or

2. |s acconpani ed by another copy of that trust

di scl osure docunment if the trust disclosure docunent was
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received by the beneficiary 1 year or nore prior to the

receipt of the linmtation notice.

(6) This section applies to trust accountings for

accounting periods beginning on or after January 1, 2008, and

to witten reports, other than trust accountings, received by

a _beneficiary on or after January 1, 2008.

736.1009 Reliance on trust instrunent.--A trustee who

acts in reasonable reliance on the terns of the trust as

expressed in the trust instrunent is not liable to a

beneficiary for a breach of trust to the extent the breach

resulted fromthe reliance.

736.1010 Event affecting adm nistration or

distribution.--1f the happening of an event, including

nmarriage, divorce, performance of educational requirenents, or

death, affects the administration or distribution of a trust,

a trustee who has exerci sed reasonable care to ascertain the

happeni ng of the event is not liable for a loss resulting from

the trustee's | ack of know edge.

736.1011 Excul pation of trustee.--

(1) Atermof a trust relieving a trustee of liability

for breach of trust is unenforceable to the extent that the

term

(a) Relieves the trustee of liability for breach of

trust committed in bad faith or with reckless indifference to

the purposes of the trust or the interests of the

beneficiaries; or

(b) Was inserted into the trust instrunent as the

result of an abuse by the trustee of a fiduciary or

confidential relationship with the settlor

(2) An exculpatory termdrafted or caused to be

drafted by the trustee is invalid as an abuse of a fiduciary
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or_confidential relationship unless the trustee proves that

the exculpatory termis fair under the circunstances and that

the term s existence and contents were adequately conmuni cated

directly to the settlor.

736.1012 Beneficiary's consent, release, or

ratification.--A trustee is not liable to a beneficiary for

breach of trust if the beneficiary consented to the conduct

constituting the breach, released the trustee fromliability

for the breach, or ratified the transaction constituting the

breach, unl ess:

(1) The consent, release, or ratification of the

beneficiary was induced by inproper conduct of the trustee; or

(2) At the tine of the consent, release, or

ratification, the beneficiary did not know of the

beneficiary's rights or of the material facts relating to the

br each.

736.1013 Limtation on personal liability of

trustee. --

(1) Except as otherwi se provided in the contract, a

trustee is not personally liable on a contract properly

entered into in the trustee's fiduciary capacity in the course

of administering the trust if the trustee in the contract

di scl osed the fiduciary capacity.

(2) Atrustee is personally liable for torts committed

in the course of administering a trust or for obligations

arising fromownership or control of trust property only if

the trustee is personally at fault.

(3) A claimbased on a contract entered into by a

trustee in the trustee's fiduciary capacity, on an obligation

arising fromownership or control of trust property, or on a

tort committed in the course of administering a trust may be
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asserted in a judicial proceeding against the trustee in the

trustee's fiduciary capacity, whether or not the trustee is

personally liable for the claim

(4) lIssues of liability between the trust estate and

the trustee individually may be deternined in _a proceeding for

accounting, surcharge, or indemmification or in any other

appropri ate proceedi ng.

736.1014 Limtations on _actions against certain

trusts. --

(1) After the death of a settlor, no creditor of the

settlor may bring, nmaintain, or continue any direct action

agai nst a trust described in s. 733.707(3), the trustee of the

trust, or _any beneficiary of the trust that is dependent on

the individual liability of the settlor. Such clains and

causes of action against the settlor shall be presented and

enforced against the settlor's estate as provided in part VII

of chapter 733 and the personal representative of the

settlor's estate nmay obtain paynent fromthe trustee of a

trust described in s. 733.707(3) as provided in ss.
733.607(2), 733.707(3)., and 736. 05053.

(2) This section does not preclude a direct action

agai nst a trust described in s. 733.707(3), the trustee of the

trust, or _a beneficiary of the trust that is not dependent on

the individual liability of the settlor

(3) This section does not affect the lien of any duly

recorded nortgage or security interest or the lien of any

person _in possession of personal property or the right to

forecl ose and enforce the nortgage or lien.

736.1015 Interest as general partner.--

(1) Unless personal liability is inposed in the

contract, a trustee who holds an interest as a general partner
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in a general or linted partnership is not personally liable

on a contract entered into by the partnership after the

trust's acquisition of the interest if the fiduciary capacity

was disclosed in the contract or in a statenent previously

filed pursuant to a Uniform Partnership Act or UniformLimted

Part nership Act.

(2) A trustee who holds an interest as a genera

partner is not personally liable for torts committed by the

partnership or for obligations arising fromownership or

control of the interest unless the trustee is personally at

faul t.

(3) If the trustee of a revocable trust holds an

interest as a general partner, the settlor is personally

liable for contracts and other obligations of the partnership

as if the settlor were a general partner

736.1016 Protection of person dealing with trustee.--

(1) A person other than a beneficiary who in good

faith assists a trustee or who in good faith and for val ue

deals with a trustee, without know edge that the trustee is

exceeding or inproperly exercising the trustee's powers, is

protected fromliability as if the trustee properly exercised

the power.
(2) A person other than a beneficiary who in good

faith deals with a trustee is not required to inquire into the

extent of the trustee's powers or the propriety of their

exercise.

(3) A person who in good faith delivers assets to a

trustee need not ensure their proper application

(4) A person other than a beneficiary who in good

faith assists a fornmer trustee or who in good faith and for

val ue deals with a forner trustee, w thout know edge that the

95

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2006 Legi sl ature CS for SB 1170

trusteeship has termnated, is protected fromliability as if

the fornmer trustee were still a trustee

(5) Conparable protective provisions of other |aws

relating to commercial transactions or transfer of securities

by fiduciaries prevail over the protection provided by this

section.

736.1017 Certification of trust.--

(1) 1Instead of furnishing a copy of the trust

instrunent to a person other than a beneficiary, the trustee

may furnish to the person a certification of trust containing

the following information:

(a) The trust exists and the date the trust instrunent

was _execut ed.

(b) The identity of the settlor.

(c) The identity and address of the currently acting

trustee.

(d) The powers of the trustee.

(e) The revocability or irrevocability of the trust

and the identity of any person holding a power to revoke the

trust.

(f) The authority of cotrustees to sign or otherw se

aut henticate and whether all or less than all are required in

order to exercise powers of the trustee.

(g) The manner of taking title to trust property.

(2) A certification of trust nmay be signed or

ot herwi se aut henticated by any trustee.

(3) Acertification of trust nust state that the trust

has not been revoked, nodified, or anended in any nanner that

woul d cause the representations contained in the certification

of trust to be incorrect.
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(4 A certification of trust need not contain the

di spositive terns of a trust.

(5) A recipient of a certification of trust may

require the trustee to furnish copies of any excerpts fromthe

original trust instrunent and |l ater anendnments that designate

the trustee and confer upon the trustee the power to act in

the pendi ng transaction.

(6) A person who acts in reliance on a certification

of trust without know edge that the representati ons contai ned

in the certification are incorrect is not liable to any person

for so acting and may assune wi thout inquiry the existence of

the facts contained in the certification. Know edge of the

terns of the trust may not be inferred solely fromthe fact

that a copy of all or part of the trust instrunent is held by

the person relying on the certification

(7) A person who in good faith enters into a

transaction in reliance on a certification of trust may

enforce the transaction against the trust property as if the

representations contained in the certification were correct.

(8) This section does not linmt the right of a person

to obtain a copy of the trust instrunent when required to be

furnished by law or in a judicial proceeding concerning the

trust.

736.1018 I nproper distribution or paynment; liability

of distributee.--Any person who received a distribution or was

paid inproperly froma trust shall return the assets or funds

received and the incone fromthose assets or interest on the

funds fromthe date of distribution or paynent unl ess the

di stribution or paynent cannot be guesti oned because of

adj udi cation, estoppel, or limtations. |If the person does not

have the assets or funds, the value of the assets or funds at
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the date of disposition, incone fromthe assets or funds, and

gain received by the person fromthe assets or funds shall be

returned.
Section 11. Part Xl of chapter 736, Florida Statutes,
consi sting of sections 736.1101, 736.1102, 736.1103, 736.1104,
736. 1105, 736.1106, 736.1107, and 736.1108, is created to
read:
PART XI
RULES OF CONSTRUCTI ON

736.1101 Rules of construction; genera

provi sions. --Except _as provided in s. 736.0105(2):

(1) The intent of the settlor as expressed in the

terns of the trust controls the |l egal effect of the

di spositions made in the trust.

(2) The rules of construction as expressed in this

part shall apply unless a contrary intent is indicated by the

terns _of the trust.

736.1102 Construction of generic terns.--Adopted

persons and persons born out of wedlock are included in class

gift term nology and terns of relationship, in accordance with

rules for deternining relationships for purposes of intestate

successi on.

736.1103 G fts to nulti-generation classes to be per

stirpes.--Class qgifts to descendants, issue, and other

mul ti -generation classes shall be per stirpes.

736.1104 Killer not entitled to receive property or

other benefits by reason of victims death.--

(1) A beneficiary of a trust who unlawfully and

intentionally kills or unlawfully and intentionally

participates in procuring the death of the settlor or another
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person _on whose death such beneficiary's interest depends, is

not entitled to any trust interest, including honestead,

dependent _on the victim s death and such interest shal

devol ve as though the killer had predeceased the victim

(2) A final judgnent of conviction of nurder in any

degree is conclusive for the purposes of this section. In the

absence of a murder conviction in any degree, the court may

determ ne by the greater weight of the evidence whether the

Killing was unlawful and intentional for purposes of this

section.

736.1105 Dissolution of nmarriage; effect on revocable

trust.--Unless the trust instrunent or the judgnent for

di ssolution of marriage or divorce expressly provides

otherwise, if a revocable trust is executed by a husband or

wife as settlor prior to annulnent of the marriage or _entry of

a_judgnent for dissolution of marriage or divorce of the

settlor fromthe settlor's spouse, any provision of the trust

that affects the settlor's spouse will becone void upon

annul nent _of the marriage or _entry of the judgnent of

di ssolution of marriage or divorce and any such trust shall be

adnm ni stered and construed as if the settlor's spouse had died

on the date of the annulnment or on entry of the judgnent for

di ssolution of marriage or divorce.

736.1106 Antilapse; survivorship with respect to

future interests under terns of inter vivos and testanentary

trusts; substitute takers.--

(1) As used in this section, the term

(a) "Beneficiary" neans the beneficiary of a future

interest and includes a class nmenber if the future interest is

in the formof a class gift.
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(b) "Distribution date," with respect to a future

interest, neans the tinme when the future interest is to take

effect in possession or enjoynent. The distribution date need

not occur_at the beqginning or end of a cal endar day, but can

occur at a tinme during the course of a day.

(c) "Future interest" includes an alternative future

interest and a future interest in the formof a class qift.

(d)  "Future interest under the terns of a trust" neans

a future interest created by an inter vivos or testanentary

transfer to an existing trust or creating a trust or by an

exercise of a power of appointnment to an existing trust

directing the continuance of an existing trust, designating a

beneficiary of an existing trust, or creating a trust.

(e) "sSurviving beneficiary" or "surviving descendant"

neans_a beneficiary or a descendant who did not predecease the

distribution date or is not deened to have predeceased the

distribution date by operation of |aw.

(2) A future interest under the terns of a trust is

contingent upon the beneficiary surviving the distribution

date. Unless a contrary intent appears in the trust

instrunent, if a beneficiary of a future interest under the

ternms of a trust fails to survive the distribution date, and

the deceased beneficiary | eaves surviving descendants, a

substitute gift is created in the beneficiary's surviving

descendants. They take per stirpes the property to which the

beneficiary would have been entitled if the beneficiary had

survived the distribution date.

(3) In the application of this section

(a) Whrds of survivorship attached to a future

interest are a sufficient indication of an intent contrary to

the application of this section

100

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2006 Legi sl ature CS for SB 1170

(b) A residuary clause in a will is not a sufficient

indication of an intent contrary to the application of this

section, whether or not the will specifically provides that

| apsed or failed devises are to pass under the residuary

cl ause.

(4) 1f, after the application of subsections (2) and

(3), there is no surviving taker, the property passes in the

follow ng order:

(a) |If the future interest was created by the exercise

of a power of appointnent, the property passes under the

donor's qgift-in-default clause, if any, which clause is

treated as creating a future interest under the terns of a

trust.

(b) 1f no taker is produced by the application of

paradraph (a) and the trust was created in a nonresiduary

devi se or _appointnment in the transferor's will, the property

passes under the residuary clause in the transferor's wll.

For purposes of this section, the residuary clause is treated

as creating a future interest under the ternms of a trust.

(c) If no taker is produced by the application of

paragraph (a) or paragraph (b), the property passes to those

persons, including the state, and in such shares as would

succeed to the transferor's intestate estate under the

intestate succession |law of the transferor's domicile if the

transferor died when the disposition is to take effect in

possessi on _or_enj oynent.

For purposes of paragraphs (b) and (c), the term"transferor"

with respect to a future interest created by the exercise of a

power of appointnent, neans the donor if the power was a
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nongener al power and the donee if the power was a genera

ower .

(5) This section applies to all trusts other than

trusts that were irrevocable before the effective date of this

code.

736.1107 Change in securities; accessions;

nonadenption.--A gift of specific securities, rather than

their equivalent value, entitles the beneficiary only to:

(1) As nmuch of the gifted securities of the sane

issuer held by the trust estate at the tine of the occurrence

of the event entitling the beneficiary to distribution.

(2) Any additional or other securities of the sane

issuer _held by the trust estate because of action initiated by

the issuer, excluding any acquired by exercise of purchase

options.
(3) Securities of another issuer held by the trust

estate as a result of a nmerger, consolidation, reorganization

or other simlar action initiated by the original issuer

736.1108 Penalty clause for contest.--

(1) A provision in a trust instrunent purporting to

penalize any interested person for contesting the trust

instrunent or instituting other proceedings relating to a

trust estate or trust assets is unenforceable.

(2) This section applies to trusts created on or after

October 1, 1993. For purposes of this subsection, a revocable

trust shall be treated as created when the right of revocation

terninates.

Section 12. Part Xl I of chapter 736, Florida Statutes,
consi sting of sections 736.1201, 736.1202, 736.1203, 736.1204,
736. 1205, 736.1206, 736.1207, 736.1208, 736.1209, and
736.1210, is created to read:
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PART XI |
CHARI TABLE TRUSTS

736.1201 Definitions.--As used in this part:

(1) "Charitable organi zation" nmeans _an _organi zation

described in s. 501(c)(3) of the Internal Revenue Code and

exenpt fromtax under s. 501(a) of the Internal Revenue Code.

(2) "lInternal Revenue Code" neans the |nternal Revenue

Code of 1986, as anended.

(3) "Private foundation trust" nmeans a trust,

including a trust described in s. 4947(a)(1) of the Interna

Revenue Code, as defined in s. 509(a) of the Internal Revenue

Code.

(4) "Split interest trust" neans a trust for

i ndi vidual _and charitable beneficiaries that is subject to the

provisions of s. 4947(a)(2) of the Internal Revenue Code.

(5) "State attorney" neans the state attorney for the

judicial circuit of the principal place of adm nistration of

the trust pursuant to s. 736.0108.

736.1202 Application of this part.--Except as

otherwi se provided in the trust, the provisions of this part

apply to all private foundation trusts and split interest

trusts, whether created or established before or after

Novenmber 1, 1971, and to all trust assets acquired by the

trustee before or after November 1, 1971

736.1203 Trustee of a private foundation trust or a

split interest trust.--Except as provided in s. 736.1205, the

trustee of a private foundation trust or a split interest

trust has the duties and powers conferred on the trustee by

this part.
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736.1204 Powers and duties of trustee of a private

foundation trust or a split interest trust.--

(1) 1In the exercise of a trustee's powers, including

the powers granted by this part, a trustee has a duty to act

with due regard to the trustee's obligation as a fiduciary,

including a duty not to exercise any power in such a way as

to:

(a) Deprive the trust of an otherw se avail able tax

exenption, deduction, or credit for tax purposes:;

(b) Deprive a donor of a trust asset or tax deduction

or _credit; or

(c) Operate to inpose a tax on a donor, trust, or

ot her person.

For purposes of this subsection, the term"tax" includes, but

is not linted to, any federal, state, or |ocal excise,

incone, qgift, estate, or inheritance tax.

(2) Except as provided in s. 736.1205, a trustee of a

private foundation trust shall nake distributions at such tine

and in such manner as not to subject the trust to tax under s.

4942 of the Internal Revenue Code.

(3) Except as provided in subsection (4) and in s.

736.1205, a trustee of a private foundation trust, or a split

interest trust to the extent that the split interest trust is

subject to the provisions of s. 4947(a)(2) of the Interna

Revenue Code, in the exercise of the trustee's powers shal

not :

(a) Engage in any act of self-dealing as defined in s.

4941(d) of the Internal Revenue Code;

(b) Retain any excess business holdings as defined in

s. 4943(c) of the Internal Revenue Code;
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(c) Mke any investnments in a nmanner that subjects the

foundation to tax under s. 4944 of the Internal Revenue Code;

or
(d) Mike any taxable expenditures as defined in s.

4945(d) of the Internal Revenue Code.

(4) Paragraphs (3)(b) and (c) shall not apply to a

split interest trust if:

(a) Al the interest fromincome, and none of the

remai nder _interest, of the trust is devoted solely to one or

nore of the purposes described in s. 170(c)(2)(B) of the

Internal Revenue Code, and all anmpunts in the trust for which

a _deduction was allowed under s. 170, s. 545(b)(2), s.

556(b)(2), s. 642(c), s. 2055, s. 2106(a)(2), or s. 2522 of

the Internal Revenue Code have an aggregate fair market val ue

of not nore than 60 percent of the aggregate fair market val ue

of all anmpunts in the trust; or

(b) A deduction was allowed under s. 170, s.

545(b)(2), s. 556(b)(2), s. 642(c), s. 2055, s. 2106(a)(2), or

s. 2522 of the Internal Revenue Code for anpunts payabl e under

the terns of the trust to every renmni nder beneficiary but not

to any incone beneficiary.

736.1205 Notice that this part does not apply.--1n the

case of a power to nmmke distributions, if the trustee

determ nes that the governing instrunent contains provisions

that are nore restrictive than s. 736.1204(2), or if the trust

contains other powers, inconsistent with the provisions of s.

736.1204(3) that specifically direct acts by the trustee, the

trustee shall notify the state attorney when the trust becones

subject to this part. Section 736.1204 does not apply to any

trust for which notice has been given pursuant to this section
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unl ess the trust is anended to conply with the terns of this

part.
736.1206  Power to amend trust instrunment.--

(1) In the case of a trust that is solely for a naned

charitable organization or organi zations and for which the

trustee does not possess any discretion concerning the

distribution of income or principal ampng two or nore such

organi zations, the trustee nmay anend the governing instrunent

to conply with the provisions of s. 736.1204(2) with the

consent of the naned charitable organi zati on or organi zations.

(2) 1In the case of a charitable trust that is not

subj ect to the provisions of subsection (1), the trustee may

anend the governing instrunent to conply with the provisions

of s. 736.1204(2) with the consent of the state attorney.

736.1207 Power of court to pernmt deviation.--This

part does not affect the power of a court to relieve a trustee

fromany restrictions on the powers and duties that are placed

on the trustee by the governing instrument or applicable |aw

for cause shown and on conplaint of the trustee, state

attorney, or an affected beneficiary and notice to the

affected parties.

736.1208 Rel ease; property and persons affected:;

manner of effecting.--

(1) The trustee of a trust, all of the unexpired

interests in which are devoted to one or nore charitable

purposes, may release a power to select charitable donees

unl ess the creating instrunent provides otherw se.

(2) The release of a power to select charitable donees

nmay apply to all or any part of the property subject to the

power and may reduce or linmt the charitable organizations, or
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cl asses of charitable organizations, in whose favor the power

is exercisable.

(3) A release shall be effected by a duly acknow edged

witten instrunent signed by the trustee and delivered as

provided in subsection (4).

(4) Delivery of a release shall be acconplished as

foll ows:

(a) If the release is acconplished by specifying a

charitable organization or organi zati ons as beneficiary or

beneficiaries of the trust, by delivery of a copy of the

rel ease to each designated charitabl e organization.

(b) If the release is acconplished by reducing the

class of perm ssible charitable organi zations, by delivery of

a copy of the release to the state attorney.

(5) If arelease is acconplished by specifying a

public charitabl e organi zation or organi zations as beneficiary

or _beneficiaries of the trust, the trust at all tines

thereafter shall be operated exclusively for the benefit of,

and be supervised by, the specified public charitable

organi zation or organi zations.

736.1209 Flection to cone under this part.--Wth the

consent of that organi zation or organizations, a trustee of a

trust for the benefit of a public charitable organi zation or

organi zati ons may conme _under s. 736.0838(5) by filing with the

state attorney an el ection, acconpani ed by the proof of

requi red consent. Thereafter the trust shall be subject to s.
736.1208(5) .
736.1210 Interpretation.--This part shall be

interpreted to effectuate the intent of the state to preserve

foster, and encourage gifts to, or for the benefit of,

charitable organizations.
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Section 13. Part Xl Il of chapter 736, Florida
Statutes, consisting of sections 736.1301, 736.1302, and
736.1303, is created to read:

PART XI I
M _SCELLANEQUS

736.1301 FElectronic records and signatures.--Any

provisions of this code governing the legal effect, validity,

or_enforceability of electronic records or electronic

signatures, and of contracts forned or perforned with the use

of such records or signatures, are deened to conformto the

requirenents of s. 102 of the Electronic Signatures in d oba

and National Commerce Act, 15 U.S.C. s. 7002, and supersede,

modify, and linmt the requirenents of the Electronic

Signatures in G obal and National Commerce Act.

736.1302 Severability clause.--1f any provision of

this code or its application to any person or circunstances is

held invalid, the invalidity does not affect other provisions

or_applications of this code that can be given effect w thout

the invalid provision or application, and to this end the

provisions of this code are severable.

736.1303 Application to existing relationships.--

(1) Except as otherwi se provided in this code, on July

1, 2007:

(a) This code applies to all trusts created before,

on, or after such date.

(b) This code applies to all judicial proceedings

concerning trusts commenced on or after such date.

(c) This code applies to judicial proceedings

concerning trusts commenced before such date, unless the court

finds that application of a particular provision of this code
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woul d substantially interfere with the effective conduct of

the judicial proceedings or prejudice the rights of the

parties, in which case the particular provision of this code

does not apply and the superseded | aw applies.

(d)  Any rule of construction or presunption provided

in this code applies to trust instruments executed before the

effective date of this code unless there is a clear indication

of a contrary intent in the ternms of the trust.

(e) An act done before such date is not affected by

this code.

(2) 1If aright is acquired, extinguished, or barred on

the expiration of a prescribed period that has commenced to

run_under any other |aw before July 1, 2007, that | aw

continues to apply to the right even if it has been repeal ed

or_superseded.

Section 14. Paragraph (a) of subsection (5) of section
497. 458, Florida Statutes, is amended to read:

497.458 Disposition of proceeds received on
contracts. - -

(5) The trustee of the trust established pursuant to
this section shall only have the power to:

(a) Invest in investnments as prescribed in s. 215.47

and exercise the powers set forth in part VIII of chapter 736
part—H\—-efchapter—#3+#, provided that the |icensing authority
may by order require the trustee to |iquidate or dispose of
any investrment within 30 days after such order, or within such
other tinmes as the order may direct. The |icensing authority
may i ssue such order if it determ nes that the investnent

vi ol ates any provision of this chapter or is not in the best
interests of the preneed contract hol ders whose contracts are

secured by the trust funds.
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1 Section 15. Section 518.117, Florida Statutes, is
2| created to read
3 518.117 Permi ssible investnents of fiduciary funds.--A
4| fiduciary that is authorized by |lawful authority to engage in
5| trust business as defined in s. 658.12(20) nay invest
6| fiduciary funds in accordance with s. 660.417 so long as the
7| investment otherwi se conplies with this chapter
8 Section 16. Subsection (2) of section 607.0802
9| Florida Statutes, is anended to read:
10 607.0802 Qualifications of directors.--
11 (2) In the event that the eligibility to serve as a
12| nenber of the board of directors of a condomi ni um associ ation
13| cooperative association, homeowners' association, or nobile
14| home owners' association is restricted to nenbership in such
15| associ ation and nenbership is appurtenant to ownership of a
16| unit, parcel, or nobile hone, a grantor of a trust described
17| in s. 733.707(3), or a gualified beneficiary as defined in s.
18| 736.0103(14) #3+3083{4{b)> of a trust which owns a unit,
19| parcel, or nobile honme shall be deenmed a nenber of the
20| association and eligible to serve as a director of the
21| condoni ni um associ ati on, cooperative associ ati on, homeowners
22| association, or nobile home owners' association, provided that
23| said beneficiary occupies the unit, parcel, or nobile hone.
24 Section 17. Subsection (6) of section 660.25, Florida
25| Statutes, renunbered as subsection (7) and anmended, and a new
26| subsection (6) is added to that section, to read:
27 660.25 Definitions.--Subject to other definitions
28| contained in other sections of this code, and unless the
29| context otherwi se requires, in this chapter
30 (6) "lnvestnent instrunent" neans any security as
31| defined ins. 2(a)(1) of the Securities Act of 1933; any
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security of an open-end or cl osed-end managenment investment

conpany or investment trust reqgistered under the |Investnent

Conpany Act of 1940, 15 U.S.C. ss. 80a-1 et seqg., as amended;

any contract of sale of a commpdity for future delivery within

the neaning of s. 2(i) of the Commwodity Exchange Act: or _any

other interest in securities, including, but not limted to,

shares or _interests in a private investnent fund, including,

but not limted to, a private investnment fund organi zed as a

limted partnership, a linmted liability conpany, a statutory

or common | aw business trust, a statutory trust, or a rea

estate investnent trust, a joint venture, or any other genera

or limted partnership; derivatives or other interests of any

nature in securities such as options, options on futures, and

variable forward contracts; nutual funds; conmon trust funds;

nmoney nmarket funds; hedge funds; private equity or venture

capital funds; insurance contracts; and other entities or

vehicles investing in securities or interests in securities

whet her regi stered or ot herw se.

(7)€66> Ternms used but not defined in this chapter, but

whi ch are expressly defined in chapter 518, the financia
i nstitutions codes, chapter 732, chapter 733, chapter 734,
chapter 735, chapter 736 #3+, chapter 738, chapter 744, or
chapter 747, shall in this chapter, unless the context
ot herwi se requires, have the nmeanings ascribed to themin said
chapters; and references in any of said chapters to a "trust
conpany" or to "trust conpanies" shall include every trust
departnent as defined in s. 658.12.

Section 18. Section 660.417, Florida Statutes, is

anended to read:
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660. 417 Investnment of fiduciary funds in investnent
instrunments +ate—rmutual—fund—aceounts; pernissible activity

under certain circunstances_ |limtations.--

(1) In addition to other investnents authorized by |aw
for the investnent of funds held by a fiduciary, or by the
i nstrument governing the fiduciary relationship, and

Arotwi-thstandi-rg—any—other—prowvisien—of—taw— a bank or trust

conpany acting as a fiduciary, agent or otherwi se may, in the

© 00 N O 0o b~ W N B

exercise of its investnent discretion or at the direction of

iy
o

anot her person authorized to direct investnment of funds held

=
(=Y

by the bank or trust conpany as fiduciary, invest and reinvest

in investnent instrunents theseedrities—ef—an—oepenr—end—or

iy
N

iy
w

15| ss—8ba—31et—seq——as—arended- so | ong as the pertifeolio—-of

16| sueh investnent instruments consi st eerpanry—e+—inAvestrent

17| trust—eonsists substantially of investnents not prohibited by
18| the governing instrument.

19 (2) The fact that such bank or trust conmpany or an

20| affiliate of the bank or trust conpany provides services with
21| respect to the investnent instrunents eenpany—or—hRvestrent
22| t+dst such as that of an investnent adviser, adm nistrator

23| broker, custodian, transfer agent, placenent agent, servicing
24| agent, registrar, underwiter, sponsor, distributor, or

25| manager or in any other capacity, etherwise and is receiving
26| reasonabl e conmpensation for those services, shall not preclude
27| such bank or trust conmpany frominvesting or reinvesting in
28| investnment instrunents theseecurities—of theoepen—end—or

29| etosed—endranagerert—inrvestrepnt—trustregistered—under—the
30| Havestrwent—Company—~Act—of—1940—15-U S C—ss—80a—1et—seq—+
31| as—anwended. However, with respect to any funds so invested,
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the basis (expressed as a percentage of asset value or

ot herwi se) upon which such conpensation is cal culated shall be
di scl osed (by prospectus, account statement or otherw se) to
all persons to whom statenments of such account are rendered.

(3) The fact that such bank or trust conpany or an

affiliate of the bank or trust conpany owns or _controls

investnent instrunments shall not preclude the bank or trust

conpany acting as a fiduciary frominvesting or reinvesting in

such investnent instrunents, provided such investnent

instrunents:

(a) Are held for sale by the bank or trust conpany or

by an affiliate of the bank or trust conpany in the ordinary

course of its business of providing investnment services to its

custonmers and do not include any such interests held by the

bank or trust conpany or by an affiliate of the bank or trust

conpany for its own account.

(b) Are sold primarily to accounts for which the bank

or trust conpany is not acting as a fiduciary upon terns that

are not nore favorable to the buyer than the ternms upon which

they are sold to accounts for which the bank or trust conpany

is acting as a fiduciary.

Section 19. Paragraphs (a), (d), and (e) of subsection
(1) and subsections (2), (3), (9), and (10) of section 660. 46,
Florida Statutes, are anended to read

660.46 Substitution of fiduciaries.--

(1) The provisions of this section shall apply to the
transfer of fiduciary accounts by substitution, and for those
pur poses these provisions shall constitute alternative
procedures to those provided or required by any other
provisions of law relating to the transfer of fiduciary

accounts or the substitution of persons acting or who are to
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act in a fiduciary capacity. In this section, and only for its
purposes, the term

(a) "Limtation notice" has the nmeaning ascribed in s.
736.1008(4) +3+3673)

(d) "Trust accounting" has the neaning ascribed in s.
736. 08135 7#37-3635.

(e) "Trust disclosure docunent" has the neaning
ascribed in s. 736.1008(4)(a) #3+36+2).

(2) Any original fiduciary and any proposed substitute

fiduciary may, with respect to any fiduciary account or
accounts which they shall nutually select, initiate
proceedi ngs by joining in the filing of a petition in the
circuit court, requesting the substitution of the proposed
substitute fiduciary for the original fiduciary as to such
fiduciary account or accounts. The petition may be filed in
the county in which the main office of the original fiduciary
is located and, except to the extent inconsistent with the
provi sions of this section, shall be governed by the Florida
Rul es of Civil Procedure; however, if any fiduciary account is
then the subject of a proceeding in a court in this state
pursuant to the Florida Probate Code, the Florida Guardi anship
Law, chapter 736 #3+#, or chapter 747, the petition relating to
such fiduciary account shall be filed in that proceedi ng and
shall be governed by the procedural or other relevant rul es
applicable to such proceedi ng except to the extent
i nconsistent with the provisions of this section

(3) Unless a waiver or consent shall be filed in the
proceedi ngs as provided in subsection (4), the provisions of
s. 731.301(1) and (2) shall apply with respect to notice of
the proceedings to all persons who are then cofiduciaries with

the original fiduciary, other than a person joining as a
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petitioner in the proceedings; to all persons named in the
governing instrunment as substitutes or successors to the
fiduciary capacity of the original fiduciary; to the persons
then living who are entitled under the governing instrunment to
appoi nt a substitute or successor to act in the fiduciary
capacity of the original fiduciary; to all vested
beneficiaries of the fiduciary account; and to all then-living
originators of the governing instrunment. Unless a waiver or
consent shall be filed in the proceedings as provided in
subsection (4), the provisions of s. 731.301 shall apply with
respect to notice to all contingent beneficiaries of the
fiduciary account. Only the persons or classes of persons
described in the foregoing provisions of this subsection shal
be deemed to be interested persons for the purposes of this
section and the proceedi ngs and notices provided for in this
section; and the provisions of ss. 731.301(3) and 731. 303(3)
ands- (4)- and{5)~ part 111 of chapter 736, relating to notice

requi renents, the effect of notice, and representation of
interests, shall apply to the proceedi ngs provided for in this
secti on.

(9) Unless previously or otherw se barred by
adj udi cati on, waiver, consent, limtation, or the provisions
of subsection (8), an action for breach of trust or breach of
fiduciary duties or responsibilities against an origina
fiduciary in whose place and stead another trust conpany or
trust departnent has been substituted pursuant to the
provisions of this section is barred for any beneficiary who
has received a trust disclosure docunent adequately disclosing
the matter unless a proceeding to assert the claimis
commenced within 6 nmonths after receipt of the trust

di scl osure docunent or the limtation notice that applies to
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1| the trust disclosure docunent, whichever is received later. In
2| any event, and notw thstanding | ack of adequate disclosure,
3| all clains against such original fiduciary which has conplied
4 with the requirenments of s. 736.1008 issued—afinal—t+ust
5| disetosure—decurent—received—by—the beneficiaryandhas
6| irfermedthebenefieciary—ofthetocationand—avattabity—of
7| reecords—for—his—er—her—examnation are barred as provided in
8| chapter 95. Section 736.1008(4)(a) and (c) #3F+30H2—and{3)
9| applies to this subsection.

10 (10) A beneficiary has received a final trust

11| di sclosure document or a limtation notice if, when the

12| beneficiary is an adult, it is received by himor her or if,
13| when the beneficiary is a mnor or a disabled person, it is

14| received by his or her representative as provided in part 111
15| of chapter 736 defHinedinA—-s—731+-3063

16 Section 20. Section 660.418, Florida Statutes, is

17| amended to read:

18 660. 418 Investnment of fiduciary funds in syndicate

19| securities.--Notw thstandi ng any ot her provision of |aw, any
20| financial institution with fiduciary powers may, in its

21| fiduciary capacity, purchase bonds or other securities

22| underwritten or otherw se distributed by the financia

23| institution or by a syndicate that includes the financia

24| institution, or an affiliate of the financial institution

25| provided that such purchase is made through a licensed

26| securities dealer, is otherw se prudent, and is not prohibited
27| by the instrument governing the fiduciary relationship and

28| that disclosure is nmade at |east annually to those persons

29| entitled to a statenment of accounts pursuant to s. 736.0813
30| £3+303{(4)r indicating that such securities have been or may be
31| purchased. This section applies to purchases of bonds or other
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securities nmade at the tinme of the initial offering of such
bonds or securities or at any tine after such initia
of fering.

Section 21. Subsection (5) of section 689.071, Florida
Statutes, is anended to read:

689.071 Land trusts transferring interests in rea
estate; ownership vests in trustee.--

(5) In addition to any other linitation on persona
liability existing pursuant to statute or otherw se, the
provi sions of s. 736.1013 #3+~386 apply to the trustee of a
| and trust created pursuant to this section.

Section 22. Subsections (1) and (4) of section
689.075, Florida Statutes, are amended to read:

689.075 Inter vivos trusts; powers retained by
settlor.--

(1) A trust which is otherwi se valid and which
conplies with s. 736.0403 3+, including, but not limted
to, a trust the principal of which is conposed of rea
property, intangi ble personal property, tangible persona
property, the possible expectancy of receiving as a naned
beneficiary death benefits as described in s. 733.808, or any
combi nation thereof, and which has been created by a witten
i nstrument shall not be held invalid or an attenpted
testamentary disposition for any one or nore of the follow ng
reasons:

(a) Because the settlor or another person or both
possess the power to revoke, anend, alter, or nodify the trust
in whole or in part;

(b) Because the settlor or another person or both

possess the power to appoint by deed or will the persons and
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organi zati ons to whomthe incone shall be paid or the
princi pal distributed;

(c) Because the settlor or another person or both
possess the power to add to, or withdraw from the trust al
or any part of the principal or incone at one time or at
different tines;

(d) Because the settlor or another person or both
possess the power to renove the trustee or trustees and
appoi nt a successor trustee or trustees;

(e) Because the settlor or another person or both
possess the power to control the trustee or trustees in the
admi ni stration of the trust;

(f) Because the settlor has retained the right to
receive all or part of the income of the trust during her or
his Iife or for any part thereof; or

(g) Because the settlor is, at the tinme of the
execution of the instrunment, or thereafter becomes, sole
trust ee.

(4) This section shall be applicable to trusts

executed before or after July 1, 1969, by persons who are

living on or after said date. Hewever—the regquirerent—of

Section 23. Section 689.175, Florida Statutes, is
created to read

689.175 Worthier title doctrine abolished.--The

doctrine of worthier title is abolished as a rule of |aw and

as a rule of construction. Language in a governing instrunment

describing the beneficiaries of a disposition as the

transferor's "heirs," "heirs at law " "next of kin,"
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"distributees," "relatives," or "famly.," or | anguage of

simlar inport, does not create or presunptively create a

reversionary interest in the transferor

Section 24. Subsection (8) of section 709.08, Florida

Statutes, is anended to read:

709.08 Durabl e power of attorney.--

(8) STANDARD OF CARE. - - Except as otherw se provided in
paragraph (4)(e), an attorney in fact is a fiduciary who nust
observe the standards of care applicable to trustees as
described in s. 736.0901 #3+-3082. The attorney in fact is not
liable to third parties for any act pursuant to the durable
power of attorney if the act was authorized at the tinme. If
the exercise of the power is inproper, the attorney in fact is
liable to interested persons as described in s. 731.201 for
darmage or loss resulting froma breach of fiduciary duty by
the attorney in fact to the sanme extent as the trustee of an
express trust.

Section 25. Paragraph (c) of subsection (2) of section
721.08, Florida Statutes, is anended to read:

721.08 Escrow accounts; nondi sturbance instrunents;
alternate security arrangenents; transfer of legal title.--

(2) One hundred percent of all funds or other property
which is received fromor on behalf of purchasers of the
ti meshare plan or tineshare interest prior to the occurrence
of events required in this subsection shall be deposited
pursuant to an escrow agreenent approved by the division. The
funds or other property may be rel eased fromescrow only as
fol | ows:

(c) Conpliance with conditions.--

1. Timeshare licenses.--1f the tineshare plan is one

in which tinmeshare |icenses are to be sold and no cancel |l ation
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1| or default has occurred, the escrow agent may rel ease the
2| escrowed funds or other property to or on the order of the
3| devel oper upon presentation of:
4 a. An affidavit by the devel oper that all of the
5| followi ng conditions have been net:
6 (1) Expiration of the cancellation period.
7 (I'l')y Conpletion of construction
8 (1) dosing.
9 (1'V) Either
10 (A) Execution, delivery, and recordation by each
11| interesthol der of the nondisturbance and notice to creditors
12| instrunment, as described in this section; or
13 (B) Transfer by the devel oper of legal title to the
14| subj ect accommopdations and facilities, or all use rights
15| therein, into a trust satisfying the requirements of
16| subparagraph 4. and the execution, delivery, and recordation
17| by each other interestholder of the nondi sturbance and notice
18| to creditors instrument, as described in this section
19 b. A certified copy of each recorded nondi sturbance
20| and notice to creditors instrument.
21 c. One of the follow ng:
22 (1) A copy of a menmorandum of agreenment, as defined in
23| s. 721.05, together with satisfactory evidence that the
24| original menorandum of agreenent has been irretrievably
25| delivered for recording to the appropriate officia
26| responsible for maintaining the public records in the county
27| in which the subject accommpdations and facilities are
28| located. The origi nal nenorandum of agreenent nust be recorded
29| within 180 days after the date on which the purchaser executed
30| her or his purchase agreenent.
31
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(I'')y A notice delivered for recording to the
appropriate official responsible for maintaining the public
records in each county in which the subject accommopdati ons and
facilities are located notifying all persons of the identity
of an independent escrow agent or trustee satisfying the
requi renents of subparagraph 4. that shall maintain separate
books and records, in accordance with good accounting
practices, for the tinmeshare plan in which tinmeshare |icenses
are to be sold. The books and records shall indicate each
accommodation and facility that is subject to such a tineshare
pl an and each purchaser of a tinmeshare license in the
ti meshare plan.

2. Tinmeshare estates.--If the timeshare plan is one in
whi ch tineshare estates are to be sold and no cancell ation or
default has occurred, the escrow agent may rel ease the
escrowed funds or other property to or on the order of the
devel oper upon presentation of:

a. An affidavit by the devel oper that all of the
foll owi ng conditions have been net:

() Expiration of the cancellation period.

(I'l)y Conpletion of construction.

(1) dosing.

b. If the tineshare estate is sold by agreenent for
deed, a certified copy of the recorded nondi sturbance and
notice to creditors instrunent, as described in this section

c. Evidence that each accommpdation and facility:

(1) 1s free and clear of the clains of any
i nteresthol ders, other than the clains of interestholders
that, through a recorded instrunent, are irrevocably nade
subject to the tinmeshare instrunent and the use rights of

pur chasers nmade avail abl e through the tineshare instrunment;

121

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2006 Legi sl ature CS for SB 1170

(I'l')y Is the subject of a recorded nondi sturbance and
notice to creditors instrunment that conplies with subsection
(3) and s. 721.17; or

(I'l'l) Has been transferred into a trust satisfying the
requi renents of subparagraph 4.

d. Evidence that the tinmeshare estate:

(1) 1s free and clear of the clains of any
i nteresthol ders, other than the clains of interestholders
that, through a recorded instrunent, are irrevocably nade
subject to the tinmeshare instrunent and the use rights of
pur chasers nade avail abl e through the tineshare instrunment; or

(I'l')y Is the subject of a recorded nondi sturbance and
notice to creditors instrunment that conplies with subsection
(3) and s. 721.17.

3. Personal property tineshare interests.--1f the
ti meshare plan is one in which personal property tineshare
interests are to be sold and no cancellation or default has
occurred, the escrow agent may rel ease the escrowed funds or
ot her property to or on the order of the devel oper upon
presentation of:

a. An affidavit by the devel oper that all of the
foll owi ng conditions have been net:

() Expiration of the cancellation period.

(I'l)y Conpletion of construction.

(1) dosing.

b. If the personal property timeshare interest is sold
by agreement for transfer, evidence that the agreenent for
transfer conplies fully with s. 721.06 and this section.

c. Evidence that one of the follow ng has occurred:

(1) Transfer by the owner of the underlying persona

property of legal title to the subject accomvpdati ons and
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facilities or all use rights therein into a trust satisfying
the requi rements of subparagraph 4.; or

(1) Transfer by the owner of the underlying persona
property of legal title to the subject accommvpdati ons and
facilities or all use rights therein into an owners
associ ation satisfying the requirenents of subparagraph 5.

d. Evidence of conpliance with the provisions of
subpar agraph 6., if required.

e. |f a personal property tinmeshare plan is created
with respect to accommodations and facilities that are |ocated
on or in an oceangoi ng vessel, including a "docunented vessel"

or a "foreign vessel,

chapter 301:

as defined and governed by 46 U.S.C.

(I) In making the transfer required in
sub- subpar agraph c., the devel oper shall use as its transfer
i nstrument a docunent that establishes and protects the
conti nuance of the use rights in the subject accommbdati ons
and facilities in a manner that is enforceable by the trust or
owners' associ ation.

(I'l)y The transfer instrument shall conmply fully with
the provisions of this chapter, shall be part of the tineshare
i nstrument, and shall contain specific provisions that:

(A) Prohibit the vessel owner, the devel oper, any
manager or operator of the vessel, the owners' association or
the trustee, the managi ng entity, or any other person from
incurring any liens against the vessel except for |iens that
are required for the operation and upkeep of the vessel
including liens for fuel expenditures, repairs, crews' wages,
and sal vage, and except as provided in sub-sub-subparagraphs
4.b.(111) and 5.b.(l111). Al expenses, fees, and taxes

properly incurred in connection with the creation,
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satisfaction, and discharge of any such pernmitted lien, or a
prorated portion thereof if less than all of the
accomodati ons on the vessel are subject to the tinmeshare

pl an, shall be conmon expenses of the tineshare plan

(B) Gant a lien against the vessel in favor of the
owners' association or trustee to secure the full and faithfu
performance of the vessel owner and devel oper of all of their
obligations to the purchasers.

(C) Establish governing law in a jurisdiction that
recogni zes and will enforce the tineshare instrument and the
aws of the jurisdiction of registry of the vessel

(D) Require that a description of the use rights of
purchasers be posted and di spl ayed on the vessel in a manner
that will give notice of such rights to any party exam ning
the vessel. This notice nmust identify the owners' association
or trustee and include a statenent disclosing the limtation
on incurring liens against the vessel described in
sub- sub- sub- subpar agraph (A).

(E) Include the nondi sturbance and notice to creditors
i nstrument for the vessel owner and any other interestholders.

(F) The owners' association created under subparagraph
5. or trustee created under subparagraph 4. shall have access
to any certificates of classification in accordance with the
ti meshare instrument.

(rrr)y 1f the vessel is a foreign vessel, the vesse
nmust be registered in a jurisdiction that permits a filing
evi dencing the use rights of purchasers in the subject
accomodations and facilities, offers protection for such use
rights against unfiled and inferior clains, and recognizes the
docunment or instrunent creating such use rights as a lien

agai nst the vessel
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(I'V) In addition to the disclosures required by s.
721.07(5), the public offering statenment and purchase contract
nmust contain a disclosure in conspicuous type in substantially

the followi ng form

The laws of the State of Florida govern the offering of this
timeshare plan in this state. There are inherent risks in
purchasing a tineshare interest in this tineshare plan because
the accommodations and facilities of the tinmeshare plan are

| ocated on a vessel that will sail into international waters
and into waters governed by many different jurisdictions.
Therefore, the laws of the State of Florida cannot fully
protect your purchase of an interest in this tinmeshare plan
Specifically, managenent and operational issues may need to be
addressed in the jurisdiction in which the vessel is

regi stered, which is (insert jurisdiction in which vessel is
regi stered). Concerns of purchasers nay be sent to (insert
nanme of applicable regulatory agency and address).

4. Trust.--

a. |f the subject accommpdations or facilities, or al
use rights therein, are to be transferred into a trust in
order to conply with this paragraph, such transfer shall take
pl ace pursuant to this subparagraph.

b. Prior to the transfer by each interesthol der of the
subj ect accommmodations and facilities, or all use rights
therein, to a trust, any lien or other encunbrance agai nst
such accommodations and facilities, or use rights therein,
shall be made subject to a nondi sturbance and notice to
creditors instrunment pursuant to subsection (3). No transfer
pursuant to this subparagraph shall becone effective until the

trustee accepts such transfer and the responsibilities set
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forth herein. A trust established pursuant to this
subpar agraph shall conply with the follow ng provisions:

(I') The trustee shall be an individual or a business
entity authorized and qualified to conduct trust business in
this state. Any corporation authorized to do business in this
state may act as trustee in connection with a tinmeshare plan
pursuant to this chapter. The trustee nust be independent from
any devel oper or managing entity of the tinmeshare plan or any
i nt eresthol der of any accommdation or facility of such plan

(I'l)y The trust shall be irrevocable so | ong as any
purchaser has a right to occupy any portion of the tineshare
property pursuant to the tinmeshare pl an.

(I'l) The trustee shall not convey, hypothecate,
nort gage, assign, |lease, or otherw se transfer or encunber in
any fashion any interest in or portion of the tinmeshare
property with respect to which any purchaser has a right of
use or occupancy unless the tineshare plan is term nated
pursuant to the tinmeshare instrunent, or such conveyance,
hypot hecati on, nortgage, assignment, |ease, transfer, or
encunbrance is approved by a vote of two-thirds of all voting
interests of the tineshare plan and such decision is declared
by a court of conpetent jurisdiction to be in the best
interests of the purchasers of the tinmeshare plan. The trustee
shall notify the division in witing within 10 days after
receiving notice of the filing of any petition relating to
obtai ning such a court order. The division shall have standing
to advise the court of the division's interpretation of the
statute as it relates to the petition

(I'V) Al purchasers of the tineshare plan or the
owners' association of the tinmeshare plan shall be the express

beneficiaries of the trust. The trustee shall act as a
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fiduciary to the beneficiaries of the trust. The persona
liability of the trustee shall be governed by ss. 736.08125,
736.08163, 736.1013, and 736.1015 s—¥37-366. The agreenent

establishing the trust shall set forth the duties of the
trustee. The trustee shall be required to furnish pronptly to
the division upon request a copy of the conplete Iist of the
nanmes and addresses of the owners in the tinmeshare plan and a
copy of any other books and records of the tineshare plan
required to be nmaintained pursuant to s. 721.13 that are in

t he possession, custody, or control of the trustee. Al
expenses reasonably incurred by the trustee in the performance
of its duties, together with any reasonabl e conpensati on of
the trustee, shall be commpn expenses of the tinmeshare plan

(V) The trustee shall not resign upon |less than 90
days' prior witten notice to the managing entity and the
di vision. No resignation shall beconme effective until a
substitute trustee, approved by the division, is appointed by
the managi ng entity and accepts the appoi ntnent.

(VI) The docunents establishing the trust arrangenent
shall constitute a part of the tineshare instrument.

(VIl) For trusts holding property in a tinmeshare plan
| ocated outside this state, the trust and trustee hol ding such
property shall be deened in conpliance with the requirenents
of this subparagraph if such trust and trustee are authorized
and qualified to conduct trust business under the |laws of such
jurisdiction and the agreenent or |aw governing such trust
arrangenent provides substantially simlar protections for the
purchaser as are required in this subparagraph for trusts
hol di ng property in a tinmeshare plan in this state.

(VI1l) The trustee shall have appointed a regi stered

agent in this state for service of process. In the event such
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a registered agent is not appointed, service of process may be
served pursuant to s. 721.265.

5. Owmners' association.--

a. |f the subject accommpdations or facilities, or al
use rights therein, are to be transferred into an owners
association in order to conply with this paragraph, such
transfer shall take place pursuant to this subparagraph.

b. Prior to the transfer by each interesthol der of the
subj ect accommmodations and facilities, or all use rights
therein, to an owners' association, any lien or other
encunbrance agai nst such accomodati ons and facilities, or use
rights therein, shall be nade subject to a nondi sturbance and
notice to creditors instrunment pursuant to subsection (3). No
transfer pursuant to this subparagraph shall beconme effective
until the owners' association accepts such transfer and the
responsibilities set forth herein. An owners' association
established pursuant to this subparagraph shall conply with
the foll owi ng provisions:

(1) The owners' association shall be a business entity
authorized and qualified to conduct business in this state.
Control of the board of directors of the owners' association
nmust be i ndependent from any devel oper or nmnaging entity of
the tinmeshare plan or any interesthol der.

(I'l)y The bylaws of the owners' association shal
provi de that the corporation may not be voluntarily dissol ved
wi t hout the unani nobus vote of all owners of personal property
timeshare interests so long as any purchaser has a right to
occupy any portion of the tineshare property pursuant to the
ti meshare plan.

(I''l) The owners' association shall not convey,

hypot hecat e, nortgage, assign, |ease, or otherw se transfer or
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encunber in any fashion any interest in or portion of the

ti meshare property with respect to which any purchaser has a
ri ght of use or occupancy, unless the tineshare plan is

term nated pursuant to the tineshare instrunment, or unless
such conveyance, hypothecati on, nortgage, assignment, |ease,
transfer, or encunbrance is approved by a vote of two-thirds
of all voting interests of the association and such deci sion
is declared by a court of conpetent jurisdiction to be in the
best interests of the purchasers of the tineshare plan. The
owners' association shall notify the division in witing
within 10 days after receiving notice of the filing of any
petition relating to obtaining such a court order. The

di vi sion shall have standing to advise the court of the
division's interpretation of the statute as it relates to the
petition.

(I'V) Al purchasers of the tineshare plan shall be
menbers of the owners' association and shall be entitled to
vote on matters requiring a vote of the owners' association as
provided in this chapter or the tineshare instrument. The
owners' association shall act as a fiduciary to the purchasers
of the tineshare plan. The articles of incorporation
establishing the owners' association shall set forth the
duties of the owners' association. Al expenses reasonably
incurred by the owners' association in the performnce of its
duties, together with any reasonabl e conpensati on of the
of ficers or directors of the owners' association, shall be
common expenses of the tinmeshare plan.

(V) The docunents establishing the owners' association
shall constitute a part of the tineshare instrument.

(VI) For owners' associations holding property in a

ti meshare plan located outside this state, the owners
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associ ation holding such property shall be deenmed in
conpliance with the requirenments of this subparagraph if such
owners' association is authorized and qualified to conduct
owners' associ ati on business under the | aws of such
jurisdiction and the agreenent or |aw governing such
arrangenent provides substantially simlar protections for the
purchaser as are required in this subparagraph for owners
associ ations holding property in a timeshare plan in this
state.

(VIl) The owners' association shall have appointed a
regi stered agent in this state for service of process. In the
event such a regi stered agent cannot be | ocated, service of
process may be nade pursuant to s. 721.265.

6. Personal property subject to certificate of
title.--1f any personal property that is an accommdati on or
facility of a tineshare plan is subject to a certificate of
title in this state pursuant to chapter 319 or chapter 328,
the foll owing notation nust be nmade on such certificate of

title pursuant to s. 319.27(1) or s. 328.15(1):

The further transfer or encunbrance of the property subject to
this certificate of title, or any lien or encunmbrance thereon
is subject to the requirements of section 721.17, Florida
Statutes, and the transferee or |ienor agrees to be bound by
all of the obligations set forth therein.

7. |If the devel oper has previously provided a
certified copy of any docunent required by this paragraph, she
or he may for all subsequent disbursenents substitute a true
and correct copy of the certified copy, provided no changes to

t he docunent have been made or are required to be made.
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8. In the event that use rights relating to an
accomodation or facility are transferred into a trust
pursuant to subparagraph 4. or into an owners' association
pursuant to subparagraph 5., all other interesthol ders,

i ncludi ng the owner of the underlying fee or underlying
personal property, nust execute a nondisturbance and notice to
creditors instrunent pursuant to subsection (3).

Section 26. Paragraph (e) of subsection (1) of section
721.53, Florida Statutes, is anmended to read:

721.53 Subordination instrunents; alternate security
arrangenents. - -

(1) Wth respect to each acconmodation or facility of
a multisite timeshare plan, the devel oper shall provide the
division with satisfactory evidence that one of the follow ng
has occurred with respect to each interestholder prior to
of fering the accommpdation or facility as a part of the
nmultisite tinmeshare plan:

(e) The interestholder has transferred the subject
accomodation or facility or all use rights therein to a trust
that conplies with this paragraph. Prior to such transfer, any
lien or other encunbrance agai nst such accommodati on or
facility shall be nade subject to a nondi sturbance and notice
to creditors instrunment pursuant to paragraph (a) or a
subordi nation and notice to creditors instrunment pursuant to
paragraph (b). No transfer pursuant to this paragraph shal
become effective until the trust accepts such transfer and the
responsibilities set forth herein. A trust established
pursuant to this paragraph shall conply with the foll ow ng
provi si ons:

1. The trustee shall be an individual or a business

entity authorized and qualified to conduct trust business in
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1| this state. Any corporation authorized to do business in this
2| state nay act as trustee in connection with a tineshare plan
3| pursuant to this chapter. The trustee nust be independent from
4| any devel oper or managing entity of the tinmeshare plan or any
5| interesthol der of any accommodation or facility of such plan
6| The sane trustee may hold the accommdati ons and facilities,
7| or use rights therein, for one or nore of the conponent sites
8| of the tinmeshare plan.

9 2. The trust shall be irrevocable so | ong as any

10| purchaser has a right to occupy any portion of the tineshare
11| property pursuant to the tinmeshare plan

12 3. The trustee shall not convey, hypothecate

13| nortgage, assign, |ease, or otherw se transfer or encunber in
14| any fashion any interests in or portion of the tineshare

15| property with respect to which any purchaser has a right of
16| use or occupancy unless the tineshare plan is term nated

17| pursuant to the tinmeshare instrunent, or the tineshare

18| property held in trust is deleted froma nultisite tineshare
19| plan pursuant to s. 721.552(3), or such conveyance,

20| hypot hecati on, nortgage, assignment, |ease, transfer, or

21| encunbrance is approved by vote of two-thirds of all voting
22| interests of the tinmeshare plan and such decision is declared
23| by a court of conpetent jurisdiction to be in the best

24| interests of the purchasers of the tineshare plan.

25 4. Al purchasers of the tinmeshare plan or the owners
26| association of the tinmeshare plan shall be express

27| beneficiaries of the trust. The trustee shall act as a

28| fiduciary to the beneficiaries of the trust. The persona

29| liability of the trustee shall be governed by ss. 736.08125,
30| 736.08163, 736.1013, and 736.1015 s—*%37-366. The agreenent
31| establishing the trust shall set forth the duties of the
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1| trustee. The trustee shall be required to furnish pronptly to
2| the division upon request a copy of the conplete list of the
3| nanes and addresses of the owners in the tinmeshare plan and a
4| copy of any other books and records of the tinmeshare plan
5| required to be maintained pursuant to s. 721.13 that are in
6| the possession of the trustee. All expenses reasonably
7| incurred by the trustee in the performance of its duties,
8| together with any reasonabl e conpensation of the trustee,
9| shall be common expenses of the tinmeshare plan

10 5. The trustee shall not resign upon |ess than 90

11| days' prior witten notice to the nmanaging entity and the

12| division. No resignation shall beconme effective until a

13| substitute trustee, approved by the division, is appointed by
14| the managing entity and accepts the appointnment.

15 6. The docunents establishing the trust arrangenent

16| shall constitute a part of the tinmeshare instrument.

17 7. For trusts holding property in conmponent sites

18| located outside this state, the trust hol ding such property
19| shall be deenmed in conpliance with the requirements of this
20| paragraph, if such trust is authorized and qualified to

21| conduct trust business under the laws of such jurisdiction and
22| the agreenment or |aw governing such trust arrangenent provides
23| substantially simlar protections for the purchaser as are

24| required in this paragraph for trusts holding property in a
25| conponent site located in this state.

26 8. The trustee shall have appointed a regi stered agent
27| in this state for service of process. In the event such a

28| registered agent is not appointed, service of process may be
29| served pursuant to s. 721.265.

30 Section 27. Section 731.103, Florida Statutes, is

31| anended to read
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1 731.103 Evidence as to death or status.--In
2| proceedi ngs under this code and under chapter 736, the rwles
3| ef—ewvidence—in——ecivit—aections—are—apptcable—untess
4| speeifiecatbyr—ehangedbythecode—Fhe foll owi ng additiona
5| rules relating to determ nation of death and status are
6| applicable:
7 (1) An authenticated copy of a death certificate
8| issued by an official or agency of the place where the death
9| purportedly occurred is prima facie proof of the fact, place,
10| date, and tinme of death and the identity of the decedent.
11 (2) A copy of any record or report of a governnenta
12| agency, donestic or foreign, that a person is alive, mssing,
13| detained, or, fromthe facts related, presuned dead is prim
14| facie evidence of the status and of the dates, circunstances,
15| and pl aces di sclosed by the record or report.
16 (3) A person who is absent fromthe place of his or
17| her last known donmicile for a continuous period of 5 years and
18| whose absence is not satisfactorily explained after diligent
19| search and inquiry is presunmed to be dead. The person's death
20| is presunmed to have occurred at the end of the period unless
21| there is evidence establishing that death occurred earlier
22| Evidence showi ng that the absent person was exposed to a
23| specific peril of death nay be a sufficient basis for the
24| court determning at any tinme after such exposure that he or
25| she died less than 5 years after the date on which his or her
26| absence comrenced. A petition for this determination shall be
27| filed in the county in Florida where the decedent maintained
28| his or her domicile or in any county of this state if the
29| decedent was not a resident of Florida at the time his or her
30| absence comenced.
31
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1 (4) This section does not preclude the establishnent
2| of death by direct or circumstantial evidence prior to
3| expiration of the 5-year tinme period set forth in subsection
41(3).
5 Section 28. Section 731.1035, Florida Statutes, is
6| created to read
7 731.1035 Applicable rules of evidence.--1n proceedings
8| under this code, the rules of evidence in civil actions are
9| applicable unless specifically changed by the code.
10 Section 29. Section 731.201, Florida Statutes, is
11| amended to read:
12 731.201 General definitions.--Subject to additiona
13| definitions in subsequent chapters that are applicable to
14| specific chapters or parts, and unless the context otherw se
15| requires, in this code, in s. 409.9101, and in chapters 736
16| #3#, 738, 739, and 744, the term
17 (1) "Authenticated," when referring to copies of
18| documents or judicial proceedings required to be filed with
19| the court under this code, neans a certified copy or a copy
20| authenticated according to the Federal Rules of Civi
21| Procedure
22 (2) "Beneficiary" means heir at law in an intestate
23| estate and devisee in a testate estate. The term "beneficiary"
24| does not apply to an heir at law or a devisee after that
25| person's interest in the estate has been satisfied. In the
26| case of a devise to an existing trust or trustee, or to a
27| trust or trustee described by will, the trustee is a
28| beneficiary of the estate. Except as otherw se provided in
29| this subsection, the beneficiary of the trust is not a
30| beneficiary of the estate of which that trust or the trustee
31| of that trust is a beneficiary. However, if each trustee is
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al so a personal representative of the estate, each qualified

benefici ary thebenefieciary—orbenrefietaries of the trust as
defined in s. 736.0103(14) +3+-3083{4)y{b)y shall be regarded as

a beneficiary of the estate.

(3) "Child" includes a person entitled to take as a
child under this code by intestate succession fromthe parent
whose rel ationship is involved, and excludes any person who is
only a stepchild, a foster child, a grandchild, or a nore
renote descendant.

(4) "Claim' neans a liability of the decedent, whether
arising in contract, tort, or otherw se, and funeral expense.
The term does not include an expense of adm nistration or
estate, inheritance, succession, or other death taxes.

(5) "Clerk"™ neans the clerk or deputy clerk of the

court.

(6) "Court" neans the circuit court.

(7) "Curator" means a person appointed by the court to
take charge of the estate of a decedent until letters are
i ssued.

(8) "Devise," when used as a noun, neans a
testamentary disposition of real or personal property and,
when used as a verb, neans to dispose of real or persona

property by will or trust. The termincludes "gift," "give,"

"bequeat h," "bequest," and "legacy." A devise is subject to
charges for debts, expenses, and taxes as provided in this
code, the will, or the trust.

(9) "Devisee" neans a person designated in a will or
trust to receive a devise. Except as otherw se provided in
this subsection, in the case of a devise to an existing trust
or trustee, or to a trust or trustee of a trust described by

will, the trust or trustee, rather than the beneficiaries of
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the trust, is the devisee. However, if each trustee is also a
personal representative of the estate, each qualified
benefici ary thebenefieciary—orbenrefietaries of the trust as
defined in s. 736.0103(14) +3+-3083{4)y{b)y shall be regarded as

a devi see.

(10) "Distributee" neans a person who has received
estate property froma personal representative or other
fiduciary other than as a creditor or purchaser. A
testamentary trustee is a distributee only to the extent of
distributed assets or increnments to themremaining in the
trustee's hands. A beneficiary of a testanentary trust to whom
the trustee has distributed property received froma persona
representative is a distributee. For purposes of this
provi sion, "testanentary trustee" includes a trustee to whom
assets are transferred by will, to the extent of the devised
assets.

(11) "Donicile" means a person's usual place of
dwel I'i ng and shall be synonynous with residence.

(12) "Estate" nmeans the property of a decedent that is
t he subj ect of adm nistration.

(13) "Exenpt property" neans the property of a
decedent's estate which is described in s. 732.402.

(14) "File" nmeans to file with the court or clerk.

(15) "Foreign personal representative" nmeans a
personal representative of another state or a foreign country.

(16) "Formal notice" neans formal notice under the
Fl ori da Probate Rules.

(17) "Grantor" nmeans one who creates or adds to a
trust and includes "settlor" or "trustor" and a testator who

creates or adds to a trust.
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(18) "Heirs" or "heirs at |law' neans those persons,

i ncludi ng the surviving spouse, who are entitled under the
statutes of intestate succession to the property of a
decedent .

(19) "lInconpetent"” neans a mnor or a person
adj udi cated i nconpetent.

(20) "Informal notice" or "notice" neans infornal
noti ce under the Florida Probate Rules.

(21) "Interested person" neans any person who may
reasonably be expected to be affected by the outconme of the
particul ar proceeding involved. In any proceedi ng affecting
the estate or the rights of a beneficiary in the estate, the
personal representative of the estate shall be deenmed to be an
i nterested person. In any proceedi ng affecting the expenses of
the adm ni stration and obligations of a decedent's estate, or
any clainms described in s. 733.702(1), the trustee of a trust
described in s. 733.707(3) is an interested person in the
admi nistration of the grantor's estate. The term does not
i nclude a beneficiary who has received conplete distribution
The neaning, as it relates to particular persons, my vary
fromtime to tinme and nmust be deternined according to the
particul ar purpose of, and matter involved in, any
proceedi ngs.

(22) "Letters" neans authority granted by the court to
the personal representative to act on behalf of the estate of
t he decedent and refers to what has been known as letters
testamentary and letters of administration. Al letters shal
be designated "letters of adm nistration."

(23) "Orher state" neans any state of the United
States other than Florida and includes the District of

Col unmbi a, the Commnweal th of Puerto Rico, and any territory
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or possession subject to the legislative authority of the
United States.

(24) "Parent" excludes any person who is only a
stepparent, foster parent, or grandparent.

(25) "Personal representative" nmeans the fiduciary
appoi nted by the court to adnminister the estate and refers to
what has been known as an administrator, administrator cum
testament o annexo, adm nistrator de bonis non, ancillary
adm ni strator, ancillary executor, or executor

(26) "Petition" means a witten request to the court
for an order.

(27) "Power of appointnent" neans an authority., other

than as an incident of the beneficial ownership of property,

to designate recipients of beneficial interests in property.

(28)2A "Probate of will" nmeans all steps necessary
to establish the validity of a will and to adnit a will to
probat e.

(29) 28> "Property" neans both real and persona
property or any interest in it and anything that may be the
subj ect of ownership.

(30) 29 "Protected honestead" neans the property
described in s. 4(a)(1l), Art. X of the State Constitution on
which at the death of the owner the exenption inures to the
owner's surviving spouse or heirs under s. 4(b), Art. X of the
State Constitution. For purposes of the code, real property
owned as tenants by the entirety is not protected honestead.

(31) 39> "Residence" neans a person's place of
dwel I'i ng.

(32) 3 "Residuary devise" neans a devise of the
assets of the estate which remain after the provision for any

devise which is to be satisfied by reference to a specific

139

CODI NG Wbrds strieken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W W NN NNMNDNDRNNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

ENRCLLED
2006 Legi sl ature CS for SB 1170

property or type of property, fund, sum or statutory anount.
If the will contains no devise which is to be satisfied by
reference to a specific property or type of property, fund,
sum or statutory amount, "residuary devise" or "residue"
nmeans a devise of all assets remmining after satisfying the
obligations of the estate.

(33) 32> "Security" neans a security as defined in s.
517.021.

(34)£33> "Security interest" nmeans a security interest
as defined in s. 671.201.

(35) 634 "Trust" means an express trust, private or
charitable, with additions to it, wherever and however
created. It also includes a trust created or determ ned by a
judgment or decree under which the trust is to be admnistered
in the manner of an express trust. "Trust" excludes other
constructive trusts, and it excludes resulting trusts;
conservatorshi ps; custodial arrangenents pursuant to the
Florida Uniform Transfers to Mnors Act; business trusts
providing for certificates to be issued to beneficiaries;
conmon trust funds; land trusts under s. 689.05; trusts
created by the formof the account or by the deposit agreenent
at a financial institution; voting trusts; security
arrangenents; liquidation trusts; trusts for the primary
pur pose of paying debts, dividends, interest, salaries, wages,
profits, pensions, or enployee benefits of any kind; and any
arrangenent under which a person is nomi nee or escrowee for
anot her .

(36) 35> "Trustee" includes an original, additional
surviving, or successor trustee, whether or not appointed or

confirmed by court.
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1 (3NN E36 "WII" nmeans an instrunment, including a
2| codicil, executed by a person in the manner prescribed by this
3| code, which disposes of the person's property on or after his
4| or her death and includes an instrument which nerely appoints
5| a personal representative or revokes or revises another wll.
6 Section 30. Paragraph (a) of subsection (1) and
7| subsection (5) of section 731.303, Florida Statutes, are
8| amended to read:
9 731.303 Representation.--In the adm nistration of or
10| in judicial proceedings involving estates of decedents or
11| trusts, the follow ng apply:
12 (1) Persons are bound by orders binding others in the
13| follow ng cases:
14 (a)l.. Oders binding the sole holder or all cohol ders
15| of a power of revocation or a general, special, or limted
16| power of appointnment, including one in the formof a power of
17| anmendnent or revocation to the extent that the power has not
18| become unexercisable in fact, bind all persons to the extent
19| that their interests, as persons who nmay take by virtue of the
20| exercise or nonexercise of the power, are subject to the
21| power.
22 2. Subparagraph 1. does not apply to:
23 a. Any matter determined by the court to involve fraud
24| or bad faith by the trustee;
25 b. A power of a trustee to distribute trust property;
26| or
27 c. A power of appointnent held by a person while the
28| person is the sole trustee.
29 (5) The holder of a power of appointnent over property
30| not held in trust may represent and bind persons whose
31| interests, as perm ssible appointees, takers in default, or
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otherwi se, are subject to the power. Representation under this

subsection does not apply to:

(a)  Any matter determ ned by the court to involve

fraud or bad faith by the trustee;

(b) A power of a trustee to distribute trust property:

(c) A power of appointnment held by a person while the
person is the sole trustee Wera—soeteholder—oer—ecohelder—ef—=

Section 31. Subsection (5) of section 732.2075,

Florida Statutes, is anended to read:

732.2075 Sources fromwhich el ective share payabl e;
abat enment . - -

(5) Unless otherwi se provided in the trust instrunment
or, in the decedent's will if there is no provision in the
trust instrunent, any amount to be satisfied fromtrust
property shall be paid fromthe assets of the trust in the
order provided for clainms under s. 736.05053 #3+3654(2) and
(3). Adirection in the decedent's will is effective only for

revocabl e trusts.
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Section 32. Subsection (2) of section 732.513, Florida
Statutes, is anended to read:

732.513 Devises to trustee.--

(2) The devise shall not be invalid for any or all of
the foll owi ng reasons:

(a) Because the trust is amendable or revocable, or
both, by any person.

(b) Because the trust has been anmended or revoked in
part after execution of the will or a codicil to it.

{e)y—Becausethetrustinstrurent—or—anyarendrent—to
H—was—net—exeeuted—in—the—rarner—+regquired—For—wH-s—

(c) e Because the only res of the trust is the
possi bl e expectancy of receiving, as a nanmed beneficiary, a
devise under a will or death benefits as described in s.
733.808, and even though the testator or other person has
reserved any or all rights of ownership in the death benefit
policy, contract, or plan, including the right to change the
beneficiary.

(d) > Because of any of the provisions of s. 689.075.

Section 33. Section 732.603, Florida Statutes, is
amended to read:

(Substantial rewording of section. See

s. 732.603, F.S., for present text.)

732. 603 Antil apse; deceased devisee; class qgifts.--

(1) Unless a contrary intent appears in the will, if a

devi see who is a grandparent, or a descendant of a

arandparent, of the testator

(a) |Is dead at the tine of the execution of the wll;

(b) Fails to survive the testator; or

(c) Is required by the will or by operation of law to

be treated as having predeceased the testator
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a substitute gift is created in the devisee's surviving

descendants who take per stirpes the property to which the

devi see woul d have been entitled had the devi see survived the

testator.

(2) When a power of appointnent is exercised by will,

unl ess a contrary intent appears in the docunent creating the

power of appointnent or in the testator's will, if an

appoi ntee who is a grandparent, or a descendant of a

arandparent, of the donor of the power:

(a) 1s dead at the tine of the execution of the wll

or the creation of the power;

(b) Fails to survive the testator; or

(c) Is required by the will, the document creating the

power, or by operation of law to be treated as having

predeceased the testator

a substitute gift is created in the appointee's surviving

descendants who take per stirpes the property to which the

appoi ntee woul d have been entitled had the appointee survived

the testator. Unless the | anguage creating a power of

appoi nt nent _expressly excludes the substitution of the

descendants of an object of a power for the object, a

surviving descendant of a deceased object of a power of

appoi nt nent _nmay be substituted for the object whether or not

the descendant is an object of the power.

(3) In the application of this section

(a) Words of survivorship in a devise or appointnent

to an individual, such as "if he survives ne," or to "ny

surviving children," are a sufficient indication of an intent

contrary to the application of subsections (1) and (2). Wrds
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of survivorship used by the donor of the power in a power to

appoint to an individual, such as the term"if he survives the

donee," or in a power to appoint to the donee's "then

surviving children," are a sufficient indication of an intent

contrary to the application of subsection (2).

(b) The term

1. "Appointnent” includes an alternative appointnent

and an appointnent in the formof a class qgift.

2. "Appointee" includes:

a. A class nmenber if the appointnment is in the form of

a class qgift.

b. An individual or class nenber who was deceased at

the tinme the testator executed his or her will as well as an

i ndi vidual or class nenber who was then |living but who failed

to survive the testator.

3. "Devise" also includes an alternative devise and a

devise in the formof a class gift.

4. "Devisee" also includes:

a. A class nenber if the devise is in the formof a

class qgift.
b. An individual or class nenber who was deceased at

the tinme the testator executed his or her will as well as an

i ndi vidual or class nenber who was then |living but who failed

to survive the testator.

(4) This section applies only to outright devises and

appoi ntnents. Devises and appointnments in trust, including to

a testanentary trust, are subject to s. 736.1106.

Section 34. Section 732.604, Florida Statutes, is

anended to read:

732.604 Failure of testamentary provision.--
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(1) Except as provided in s. 732.603, if a devise
other than a residuary devise fails for any reason, it becones
a part of the residue.

(2) Except as provided in s. 732.603, if the residue
is devised to two or nore persons, the share of a residuary
devisee that fails for any reason anrdthedeviseto—-one—of—the
restduary—devi-sees—fats—for—anyreasen—that—dewvise passes to

the other residuary devisee, or to the other residuary

devisees in proportion to the their interests of each in the
remai ning part of the residue.

Section 35. Section 732.611, Florida Statutes, is

anended to read:

732.611 Devises to nulti-generation classes to be per

stirpes.--Unless the will provides otherw se, all devises to

descendants, issue, and other nulti-generation classes shal

be per stirpes.

Section 36. Subsection (1) of section 733.212, Florida
Statutes, is anended to read:

733.212 Notice of administration; filing of
obj ections. --

(1) The personal representative shall pronptly serve a
copy of the notice of adm nistration on the follow ng persons
who are known to the personal representative:

(a) The decedent's surviving spouse;

(b) Beneficiaries;

(c) The trustee of any trust described in s.

733.707(3) and each qualified beneficiary of the trust as
defined in s. 736.0103(14) +37+303{4)y{b)y, if each trustee is

al so a personal representative of the estate; and

(d) Persons who may be entitled to exenpt property
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in the manner provided for service of formal notice, unless
served under s. 733.2123. The personal representative may
simlarly serve a copy of the notice on any devi sees under a
known prior will or heirs or others who claimor may claiman
interest in the estate.

Section 37. Subsection (1) of section 733.602, Florida
Statutes, is amended to read:

733.602 Ceneral duties.--

(1) A personal representative is a fiduciary who shal
observe the standards of care applicable to trustees as

described by part VIl of chapter 736 s—+#3+-362. A persona

representative is under a duty to settle and distribute the
estate of the decedent in accordance with the ternms of the
decedent's will and this code as expeditiously and efficiently
as is consistent with the best interests of the estate. A
personal representative shall use the authority conferred by
this code, the authority in the will, if any, and the
authority of any order of the court, for the best interests of
i nterested persons, including creditors.

Section 38. Subsection (4) of section 733.805, Florida
Statutes, is anended to read:

733.805 Oder in which assets abate. --

(4) In determning the contribution required under s.
733.607(2), subsections (1)-(3) of this section and s.
736. 05053 #3+30654(2) shall be applied as if the beneficiaries
of the estate and the beneficiaries of a trust described in s.
733.707(3), other than the estate or trust itself, were taking
under a common instrumnent.

Section 39. Paragraph (j) of subsection (1) of section
733.817, Florida Statutes, is anended to read:

733.817 Apportionnent of estate taxes.--
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(1) For purposes of this section:

(j) "Residuary devise" has the neaning set forth in s.
731. 2013

Section 40. Paragraphs (a) and (f) of subsection (8)
and paragraphs (a) and (d) of subsection (9) of section
738.104, Florida Statutes, are amended to read:

738.104 Trustee's power to adjust.--

(8 Wth respect to a trust in existence on January 1,
2003:

(a) A trustee shall not have the power to adjust under
this section until the statement required in subsection (9) is
provi ded and either no objection is nmade or any objection
which is made has been term nated.

1. An objection is made if, within 60 days after the
date of the statement required in subsection (9), a super
majority of the eligible t+ust beneficiaries deliver to the
trustee a witten objection to the application of this section
to such trust. An objection shall be deened to be delivered to
the trustee on the date the objection is nmailed to the mailing
address listed in the notice provided in subsection (9).

2. An objection is terminated upon the earlier of the
recei pt of consent froma super majority of eligible trust
beneficiaries of the class that nade the objection, or the
resolution of the objection pursuant to paragraph (c).

(f) The objection of a super npjority of eligible
beneficiaries under this subsection shall be valid for a
period of 1 year after the date of the notice set forth in
subsection (9). Upon expiration of the objection, the trustee
may thereafter give a new notice under subsection (9).

(9)(a) A trustee of a trust in existence on January 1,

2003, that is not prohibited under subsection (3) from
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exercising the power to adjust shall, any tinme prior to
initially exercising the power, provide to all eligible
reasenabby—ascertainable—ecurrent beneficiari es deseribed—+nA——s—
FF303{4H{brt—and—at—reasenablyrasecertalrablerermninder
benef-etaries—deseribedinr—s—F37+303{4{b)2— a statenent

contai ning the follow ng:

1. The name, tel ephone nunber, street address, and
mai | i ng address of the trustee and of any individuals who may
be contacted for further information

2. A statenent that unless a super ngjority of the
eligible beneficiaries objects to the application of this
section to the trust within 60 days after the date the
statement pursuant to this subsection was served, s. 738.104
shall apply to the trust; and

3. A statenent that, if s. 738.104 applies to the
trust, the trustee will have the power to adjust between
i ncome and principal and that such a power may have an effect
on the distributions to such beneficiary fromthe trust.

(d) For purposes of subsection (8) and this
subsection, the term

1. "Eliqgible beneficiaries" neans:

a. If at the time the deternmnation is nmade there is

one or nore beneficiaries described in s. 736.0103(14)(c)., the

beneficiaries described in s. 736.0103(14)(a) and (c); or

b. If there is no beneficiary described in s.
736.0103(14)(c), the beneficiaries described in s.
736.0103(14) (a) and (b).

2. A "Super mpjority of the eligible trust

beneficiaries" neans_

a. If at the time the determination is nmade there is

one or nore beneficiaries described in s. 736.0103(14)(c), at
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| east two-thirds in interest of the reasenably—ascertatnable
edurrent beneficiaries described in s. 736.0103(14)(a)

F3F303{4{bYt— or two-thirds in interest of the reasenrabby
asecertatnrable—+rermninder beneficiaries described in s.

736.0103(14) (c) #3+303(4{by2-, if the interests of the

beneficiaries are reasonably ascertainable; otherw se, it

means two-thirds in nunber of either such class__or

b. If there is no beneficiary described in s.
736.0103(14)(c), at least two-thirds in interest of the
beneficiaries described in s. 736.0103(14)(a) or two-thirds in
interest of the beneficiaries described in s. 736.0103(14)(b),

if the interests of the beneficiaries are reasonably

ascertainable, otherwise, two-thirds in nunber of either such

class.

Section 41. Subsection (4) of section 738.1041,
Florida Statutes, is anmended to read:

738.1041 Total return unitrust.--

(4) Al determ nations nmade pursuant to
sub- subparagraph (2)(b)2.b. shall be conclusive if reasonable
and made in good faith. Such deternination shall be
concl usively presuned to have been made reasonably and in good
faith unl ess proven otherwi se in a proceedi ng comenced by or
on behalf of a person interested in the trust within the tine
provided in s. 736.1008 #3438+ The burden will be on the
objecting interested party to prove that the determni nations
were not made reasonably and in good faith.

Section 42. Subsection (5) of section 738.202, Florida
Statutes, is anended to read:

738.202 Distribution to residuary and remai nder

beneficiaries.--
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(5) The value of trust assets shall be deterni ned on
an asset-by-asset basis and shall be conclusive if reasonable
and deternmined in good faith. Determ nati ons based on
apprai sals performed within 2 years before or after the
val uation date shall be presuned reasonable. The val ue of
trust assets shall be conclusively presuned to be reasonabl e
and deternmined in good faith unless proven otherwise in a
proceedi ng conmenced by or on behalf of a person interested in
the trust within the time provided in s. 736.1008 #3+~36+.

Section 43. Paragraph (a) of subsection (12) of
section 739.102, Florida Statutes, is amended to read:

739.102 Definitions.--As used in this chapter, the
term

(12) "Trust" neans:

(a) An express trust (including an honorary trust or a
trust under s. 736.0408 #3+116), charitable or noncharitable,

with additions thereto, whenever and however created; and

As used in this chapter, the term"trust" does not include a
constructive trust or a resulting trust.

Section 44. Paragraphs (b) and (f) of subsection (6)
of section 744.331, Florida Statutes, are anended to read:

744.331 Procedures to deternine incapacity.--

(6) ORDER DETERM NI NG | NCAPACI TY.--1f, after naking
findings of fact on the basis of clear and convi ncing
evi dence, the court finds that a person is incapacitated with
respect to the exercise of a particular right, or all rights,
the court shall enter a witten order deternining such
incapacity. A person is determned to be incapacitated only

with respect to those rights specified in the order.
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(b) When an order deternmines that a person is

i ncapabl e of exercising delegable rights, the court nust

consider and find whether there is an alternative to

guardi anship which will sufficiently address the probl ens of

the incapacitated person. A guardian nust be appointed to

exercise the incapacitated person's del egable rights unless

the court finds there is an alternative. A guardian nmay not be

appointed if the court finds there is an alternative to

guardi anship which will sufficiently address the probl ens of

the incapacitated person. ra—anry—erder—deelaring—a—person
. . I T .
? . o I I .

? . . TN " :
warre—

(f) Upon the filing of a verified statement by an

interested person stating:

1. That he or she has a good faith belief that the

al | eged i ncapacitated person's trust, trust anendnent, or

durabl e power of attorney is invalid; and

2. A reasonable factual basis for that belief,

the trust, trust anmendnent., or durable power of attorney shal

not be deenmed to be an alternative to the appointnent of a

guardi an. The appointnent of a guardian does not limt the

court's power to deternine that certain authority granted by a

durabl e power of attorney is to renmmin _exercisable by the
attorney in fact. Vhen—areorder—+s—entered—whiehdetermnes

Section 45. Paragraph (a) of subsection (6) of section

744.361, Florida Statutes, is anended to read:
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744.361 Powers and duties of guardian. --

(6) A guardian who is given authority over any
property of the ward shall

(a) Protect and preserve the property and invest it
prudently as provided in chapter 518 defined—in—s—73+302
apply it as provided in s. 744.397, and account for it

faithfully.

Section 46. Subsections (11) and (18) of section
744.441, Florida Statutes, are amended to read:

744. 441 Powers of guardi an upon court approval.--After
obt ai ni ng approval of the court pursuant to a petition for
authorization to act, a plenary guardian of the property, or a
limted guardian of the property within the powers granted by
the order appointing the guardian or an approved annual or
anmended guardi anshi p report, may:

(11) Prosecute or defend clains or proceedings in any
jurisdiction for the protection of the estate and of the
guardian in the performance of his or her duties. Before

aut horizing a guardian to bring an action described in s.

736. 0207, the court shall first find that the action appears

to be in the ward's best interests during the ward's probabl e

lifetime. If the court denies a request that a guardi an be

aut horized to bring an action described in s. 736.0207, the

court shall review the continued need for a guardi an _and the

extent of the need for delegation of the ward's rights.

(18) When the ward's will evinces an objective to
obtain a United States estate tax charitabl e deduction by use
of a split interest trust (as that termis defined in s.

736.1201 #3+-564), but the maxinmum charitabl e deduction

otherwi se allowable will not be achieved in whole or in part,
execute a codicil on the ward's behalf amending said will to
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obtai n the maxi num charitabl e deduction all owable without
di mi ni shing the aggregate val ue of the benefits of any
beneficiary under such wll.

Section 47. Section 744.462, Florida Statutes, is
created to read

744. 462 Determination regarding alternatives to

guardi anship.--Any judicial determ nation concerning the

validity of the ward's durable power of attorney, trust, or

trust anendnent shall be pronptly reported in the guardi anship

proceedi ng by the guardian of the property. |f the instrunent

has been judicially determined to be valid or if, after the

appointnent of a quardian, a petition is filed alleqging that

there is an alternative to guardi anship which will

sufficiently address the problens of the ward, the court shal

review the continued need for a guardian and the extent of the

need for delegation of the ward's rights.

Section 48. Sections 737.101, 737.105, 737.106,
737.111, 737.115, 737.116, 737.201, 737.202, 737.203,
737.2035, 737.204, 737.2041, 737.205, 737.206, 737.2065,
737.207, 737.208, 737.209, 737.301, 737.302, 737.303,
737.3035, 737.304, 737.305, 737.3053, 737.3054, 737.3055,
737.306, 737.3061, 737.307, 737.308, 737.309, 737.401
737.402, 737.4025, 737.403, 737.4031, 737.4032, 737.4033,
737.404, 737.405, 737.406, 737.501, 737.502, 737.503, 737.504,
737.505, 737.506, 737.507, 737.508, 737.509, 737.510, 737.511
737.512, 737.6035, 737.621, 737.622, 737.623, 737.624,
737.625, 737.626, and 737.627, Florida Statutes, are repeal ed.

Section 49. This act shall take effect July 1, 2007.
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