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Fl ori da Senate - 2006 COWM TTEE ANMENDVENT
Bill No. PCS for SB's 144 & 944 (335868)
Bar code 755886

CHAMBER ACTI ON
Senat e House

Comm RCS
03/ 27/ 2006 04:56 PM

The Conmittee on Regul ated Industries (Saunders) recomended

the foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. Subsection (8) is added to section 561. 14,
Florida Statutes, to read

561. 14 License and registration
classification.--Licenses and registrations referred to in the
Beverage Law shall be classified as foll ows:

(8) Wneries licensed as winery shippers under_ s.

561. 585.
Section 2. Section 561.585, Florida Statutes, is
created to read

561.585 Direct shipnent of wine for persona

consunption. - -

(1) WNERY SHI PPER LI CENSURE REQUI REMENTS. - -

(a)  Notwi thstanding any provision of the Beverage Law

or any rule to the contrary, a person, firm corporation, or
1
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other entity that is licensed as a w nery shi pper under this

section may ship wine directly to any person who is at | east

21 years of age for personal use only and not for resale. To

obtain or renew a winery shipper's license, an applicant nust:

1. File an application with the division on forns

prescri bed by the division.

2. Qualify for licensure under ss. 561.15 and 561.17

or provide a true copy of a certification fromthe al coholic

beverage licensing authority of the federal governnent or the

state in which the winery is located that qualifications for

that winery license include at a mnimumthe foll ow ng

conponent s:

a. Fingerprinting of applicants;

b. Disqualification of applicants under 21 vears of

age;

c. Disqualification of applicants convicted of the

foll owi ng:

(1) Any violation of the beverage |aws of this state,

the United States, or any other state in the past five vears;

(11) Any felony in this state or another state within

t he past 15 years; and

(111) Any criminal violation of the controlled

substance act of this state, the United States, or any other

state.

3. ntain and maintain a current license as a prinmary

Anerican source of supply as provided in s. 564.045.

4. Provide to the division a true copy of its current

wi ne manufacturer's license issued by this state or another

state and a true copy of its current federal basic permt as a

wi ne producer issued in accordance with the Federal Al coho

Adm ni stration Act.
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5. Manufacture no nore than 250, 000 gallons of w ne

er ear.

6. Pay an annual license fee in the anmpbunt of $250.

7. File with the division a surety bond acceptable to

the division in the sum of $5,000 as surety for the paynent of

all taxes provided that when, at the discretion of the

division, the ampunt of busi ness done by the w nery shipper

licensee is such volune that a bond of | ess than $5,000 will

be adequate, the division may accept a bond in a | esser sum

but not less than $1,000. The surety bond currently on file

with the division for a winery pursuant to s. 561.37 is deened

to conply with this requirenent. Any applicant that has a

surety bond for another license on file with the division that

is in excess of $5,000 shall be deened to be in conpliance

with this requirenent.

(b) Applicants under this section nay obtain a

tenporary initial license as provided in s. 561.181

(c) The division may not issue a license under this

section if the applicant or licensee is owned by a wi nery that

manuf act ures nore than 250, 000 gallons of w ne annually.

(d) Wnery shipper licensees may not ship or cause to

be shi pped nore than 18 cases of wi ne per cal endar year to one

adul t i ndi vi dual

(2) LABEL.--Each winery shipper licensee shall ensure

that the outside shipping | abel on each package i s conspi cuous

and i ncludes the foll owi ng conponents:

(a) This package contains al cohol

(b) An adult signature is required.

(c) The recipient nust be at |east 21 vears of age.

(3) SIGNATURE. - -

(a) Each winery shipper |licensee and common carrier
3
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shall require, prior to delivery, that the signature of the

addr essee or other person at | east 21 years of age is obtained

after presentation of a valid driver's license, an

identification card issued under the provisions of s. 322.051

or, if the person is physically handi capped, a conparabl e

identification card issued by another state which indicates

the person's age, a passport, or a United States Unifornmed

Services identification card.

(b) A winery shipper licensee or commpbn carrier who

violates this subsection shall have a conplete defense to any

civil action therefor, except for any adninistrative action by

the division, if, at the tine the alcoholic beverage was sold,

given, delivered, or transferred, the person falsely evidenced

that he or she was of |egal age to purchase or consune the

al coholi c beverage and the appearance of the person was such

that an ordinarily prudent person would believe himor her to

be of | egal age to purchase or consune the al coholic beverage

and if the winery shipper |licensee or commpn carrier acted in

good faith and in reliance upon the representation and

appearance of the person in the belief that he or she was of

| egal age to purchase or consune the al coholic beverage and

carefully checked one of the following forns of identification

with respect to the person: a valid driver's |license, an

identification card issued under the provisions of s. 322.051

or, if the person is physically handi capped, a conparabl e

identification card issued by another state which indicates

the person's age, a passport, or a United States Uniforned

Services identification card.

(4) MONTHLY REPORT. - -

(a) Each winery shipper licensee shall report nonthly

to the division on fornms prescribed by the division
4
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1. Wiether any wi ne product was shipped into or within

this state under this section during the precedi ng nonth.

2. The total ampunt of wi ne shipped into or within

this state under this section during the precedi ng nonth.

3. The quantity and types of w ne shipped into or

within this state under this section during the preceding

nont h.

4. The anmpunt of excise tax paid to the division for

shipments of wine into or within this state under this section

during the precedi ng nonth.

(b) The report required by this subsection is not

required froma winery shipper |licensee who files a nonthly

report pursuant to s. 561.55 that contains all the informtion

required in paragraph (a). The division is authorized to

prescribe the format for submission of this information in

order that duplicate filings are elininated.

(5) TAXES.--

(a)  Each winery shipper licensee shall collect and

remt nmonthly to the Departnent of Revenue all sales taxes and

pay to the division all excise taxes due on sales to persons

in this state for the preceding nonth. Notw thstanding s.

212. 0596, the ampunt of such taxes shall be calculated as if

the sale took place at the |ocation where the delivery

occurred in this state.

(b) Each winery shipper licensee shall namintain for at

| east 3 years after the date of delivery records of its

shipnments into or within this state pursuant to this section

i ncludi ng the nanes, addresses, anpunts, and dates of al

shipnments to persons in this state, and shall allow the

Departnent of Revenue or the division, upon request, to

performan audit of such records.
5
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(c) The cost of perform ng an audit under paragraph

b) shall be assigned to the agency requesting the audit

unl ess the winery shipper licensee is found to be in materia

violation of this subsection, in which case the cost of the

audit shall be assigned to the |icensee.

(6) JURISDICTION. --Each winery shipper licensee is

deened to have consented to the jurisdiction of the division

or _any other state agency and the courts of this state

concerni ng enforcenent of this section and any related | aws or

rul es.

(7) PENALTIES. - -

(a) In addition to any other penalty provided in the

Beverage Law, the division nmay suspend or revoke a w nery

shi pper license or inpose fines on the winery shipper licensee

in an ampunt not to exceed $2,500 per violation for any

violation of this section.

(b) A winery shipper licensee that know ngly and

intentionally ships, or causes to be shipped, wine to any

person in this state who is under 21 years of age commts a

felony of the third degree, punishable as provided in s.

775.082, s. 775.083 or s. 775.084.

(c) Any conmmon carrier, permt carrier, or other

commerci al _conveyance that knowi ngly and intentionally

delivers wine directly to any person in this state who is

under 21 vears of age commits a m sdeneanor of the second

degree, punishable as provided in s. 775.082 or s. 775.083.

(d) A person who knowi ngly and intentionally obtains

wine froma winery shipper licensee in violation of this

section commits a m sdeneanor of the second degree, punishable

as provided in s. 775.082 or s. 775.083.

Section 3. Section 561.54, Florida Statutes, is
6
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amended to read:

561.54 Certain deliveries of beverages prohibited.--

(1) It is unlawful for conmon or permt carriers,
operators of privately owned cars, trucks, buses, or other
conveyances or out-of-state manufacturers or suppliers to make
delivery fromwi thout the state of any al coholic beverage to
any person, association of persons, or corporation within the
state, except to qualified manufacturers, distributors, and
exporters of such beverages so delivered and to qualified
bonded warehouses in this state.

(2) Any licensee aggrteved—by—a—viotatron—of—this
seet+oft may bring an action in any court of conpetent
jurisdiction to recover for the state all noneys obtai ned by
conmon carriers or permt carriers; obtained by operators of
privately owned cars, trucks, buses, or other conveyances; or
obt ai ned by out-of-state manufacturers or suppliers as a
result of the delivery of alcoholic beverages in violation of
this section, and may obtain a declaratory judgment that an
act or practice violates this section and enjoin any person
fromviolating this section. In addition to such relief, the
court may order the confiscation and destruction of any
al cohol i ¢ beverages delivered in violation of this section. In
assessi ng danages, the court shall enter judgment against a
defendant for three tines the amount of the delivery charges
proved or the fair market value of nerchandi se unlawful |y
brought into the state. Payment or satisfaction of any
j udgrment under this section, other than for costs and
attorney's fees, shall be made in its entirety to the state.
In any successful action under this section, the court shal

award the plaintiff costs and reasonable attorney's fees.

(3) This section does not apply to the shipnent of
7
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wine by a winery shipper licensee to a person who is at | east

21 vears of age in accordance with s. 561.585.

Section 4. Section 561.545, Florida Statutes, is
amended to read:

561. 545 Certain shipnments of beverages prohibited;
penal ti es; exceptions.--The Legislature finds that the direct
shi pment of al coholic beverages by persons in the business of
selling al coholic beverages to residents of this state in
vi ol ati on of the Beverage Law poses a serious threat to the
public health, safety, and welfare; to state revenue
collections; and to the econony of the state. The Legislature
further finds that the penalties for illegal direct shipnent
of al coholic beverages to residents of this state should be
made adequate to ensure conpliance with the Beverage Law and
that the neasures provided for in this section are fully
consistent with the powers conferred upon the state by the
Twenty-first Anendnent to the United States Constitution

(1) Any person in the business of selling alcoholic
beverages who knowi ngly and intentionally ships, or causes to
be shi pped, any al coholicbeverage from an out-of-state
| ocation directly to any person in this state who does not
hold a valid manufacturer's or whol esaler's |icense or
exporter's registration issued by the Division of Al coholic
Bever ages and Tobacco or who is not a state-bonded warehouse
is in violation of this section

(2) Any common carrier or permt carrier or any
operator of a privately owned car, truck, bus, or other
conveyance who knowi ngly and intentionally transports any
al cohol i ¢ beverage froman out-of-state location directly to
any person in this state who does not hold a valid
manuf acturer's or wholesaler's |icense or exporter's

8
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registration or who is not a state-bonded warehouse is in
violation of this section.

(3) Any person found by the division to be in
viol ati on of subsection (1) shall be issued a notice, by
certified mail, to show cause why a cease and desi st order
shoul d not be issued. Any person who viol ates subsection (1)
within 2 years after receiving a cease and desi st order or
within 2 years after a prior conviction for violating
subsection (1) conmits a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

(4) Any common carrier or permt carrier, or any
operator of a privately owned car, truck, bus, or other
conveyance found by the division to be in violation of
subsection (2) as a result of a second or subsequent delivery
fromthe sane source and |l ocation, within a 2-year period
after the first delivery shall be issued a notice, by
certified mail, to show cause why a cease and desi st order
shoul d not be issued. Any person who viol ates subsection (2)
within 2 years after receiving the cease and desi st order or
within 2 years after a prior conviction for violating
subsection (2) conmits a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084.

(5) This section does not apply to:

(a) The direct shipment of sacranmental alcoholic
beverages to bona fide religious organizati ons as authorized
by the division_

(b) The e++to possession of alcoholic beverages in
accordance with s. 562.15(2); or

(c) The shipnment of wine in accordance with s.

9
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561. 585.

Section 5. Subsections (1) and (6) of section 561.57,
Florida Statutes, are anended to read

561.57 Deliveries by licensees.--

(1) Vendors shall be permitted to nake deliveries away
fromtheir places of business of sales actually nade at the
i censed place of business; provided, tel ephone or nail orders
recei ved at vendor's licensed place of business shall be
construed as a sale actually nade at the vendor's |icensed

pl ace of business. For purposes of this section, Internet

orders shall be construed as tel ephone orders.

(6) Commmon carriers are not required to have vehicle

permts to transport al coholic beverages. Nothing in this

section prohibits any commpn carrier or _any |licensee or other

person using a comon carrier as his or her agent from nmaking

deliveries of alcoholic beverages within the state. Deliveries

of al coholic beverages by conmpn carriers or by licensees or

ot her persons utilizing commpbn carriers as their agents under

this section are exenpt fromthe report-filing requirenments in

s. 562.20. All common carriers acting as desi gnated agents for

delivery under this section shall verify that any person

receiving alcoholic beverages is at |east 21 yvears of age upon

the delivery of such alcoholic beverages, as prescribed in

division rules. Conpliance with the prescribed age

verification neasures in s. 561.585(3) shall give the commpn

carrier and the licensee or other person hiring the conmnmon

carrier a conplete defense of selling, giving, delivering, or

transferring al coholic beverages to any person under the age
of 21.
Section 6. Subsection (1) of section 599.004, Florida

Statutes, is anended to read
10
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599.004 Florida FarmWnery Program registration
| ogo; fees.--

(1) The Florida Farm Wnery Programis established
within the Department of Agriculture and Consumer Services.
Under this program a winery may qualify as a tourist
attraction only if it is registered with and certified by the
department as a Florida Farm Wnery. A winery nay not claimto
be certified unless it has received witten approval fromthe
department.

(a) To qualify as a certified Florida Farm Wnery, a
wi nery shall neet the foll ow ng standards:

1. Produce or sell less than 250,000 gallons of w ne

annual |y of which 60 percent of wi ne produced shall be nmde

fromthis state's agricultural products. The Commi ssi oner of

Agriculture may waive this requirenent in tinmes of hardship

2. Miintain a mnimmof 10 acres of owned or managed
vi neyards in Florida.

3. Be open to the public for tours, tastings, and
sal es at |east 30 hours each week

4. Make annual application to the departnment for
recognition as a Florida Farm Wnery, on forns provided by the
depart ment .

5. Pay an annual application and registration fee of
$100.

(b) To mamintain certification and recognition as a
Florida Farm Wnery, a winery rmust conply with the
qualifications provided in this section. The Conm ssi oner of
Agriculture is authorized to officially recognize a certified
Florida Farm Wnery as a state tourist attraction

Section 7. Subsection (5) of section 561.24, Florida
Statutes, is anended to read

11
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561.24 Licensing manufacturers as distributors or
regi stered exporters prohibited; procedure for issuance and
renewal of distributors' |icenses and exporters
registrations.--

(5) Notwithstanding any of the provisions of the
f oregoi ng subsections, any corporation which holds a license
as a distributor on June 3, 1947, shall be entitled to a
renewal thereof, provided such corporation complies with al
of the provisions of the Beverage Law of Florida, as anended,
and of this section and establishes by satisfactory evidence
to the division that, during the 6-nonth period next preceding
its application for such renewal, of the total volume of its
sal es of spirituous liquors, in either dollars or quantity,
not nmore than 40 percent of such spirituous liquors sold by
it, in either dollars or quantity, were manufactured,
rectified, or distilled by any corporation with which the
applicant is affiliated, directly or indirectly, including any
corporation which owns or controls in any way any stock in the
applicant corporation or any corporation which is a subsidiary
or affiliate of the corporation so owning stock in the
applicant corporation. Any manufacturer of wi ne holding a
license as a distributor on July 1, 2006, the—effective—date
of—this—aet shall be entitled to a renewal of such |icense

notw t hst andi ng the provisions of subsections (1)-(5). ¥hts

. : e e
Hert+da—FarmWnery—unrder—s—599-—064—

Section 8. Should any portion of this act be held

unconstitutional, it is the intent of the Legislature that the

courts disturb only as much of the regulatory systemof this

state as is necessary to enforce the United States

Consti tution.

12
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Section 9. Notwi thstandi ng the provisions of s.

561.585, Florida Statutes, contracts not otherw se prohibited

by the Beverage Law shall not be inpaired.

Section 10. The Division of Al coholic Beverages and

Tobacco of the Departnent of Business and Prof essiona

Reqgul ati on _and the Departnent of Revenue nmy adopt rules

pursuant to ss. 120.536(1) and 120.54, Florida Statutes, to

i npl emrent _and adm nister this act.

Section 11. This act shall take effect upon beconing a

| aw.

—=====—========== T | T L E AMENDMENT ===============
And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
ADbill to be entitled

An act relating to the Beverage Law, anending
s. 561.14, F.S.; providing for license
classification as a winery shipper; creating s.
561.585, F.S.; authorizing certain direct
shi pments of wine; requiring licensure of
wi nery shi ppers; providing requirenents for
licensure; providing prohibitions; requiring
that a winery shipper licensee file a surety
bond with the Division of Alcoholic Beverages
and Tobacco of the Departnent of Business and
Pr of essi onal Regul ation; requiring that each
cont ai ner of w ne shipped directly be | abel ed
with a notice; requirin%3nnnthly reports by

9:55 AM 03/ 27/ 06 s0144.ri 37.002
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Wi nery shipper licensees; providing limtations
on the anmount of wi ne a winery shipper may ship
or cause to be shipped; providing age
requi renents for those receiving direct
shi pnents of wine; providing a defense to
certain actions; requiring paynent of taxes by
direct shippers; requiring that wi nery shippers
maintain certain records for a certain tine
period; providing for jurisdiction; providing
penalties; amending s. 561.54, F.S.; renoving a
provision requiring that the |icensee be
aggrieved by a violation involving prohibited
delivery fromw thout the state to have
standing to bring an action; exenpting from
such prohibition shiprment of wine by a wnery
shi pper licensee; anending s. 561.545, F.S.
revising provisions relating to prohibition
agai nst direct shipment of al coholic beverages
tolimt applicability to malt or spirituous
bever ages; exenpting applicability of such
prohi bition to the shipnent of wine by a winery
shi pper licensee; anending s. 561.57, F.S.
providing that Internet orders shall be
construed as tel ephone orders; exenpting conmon
carriers, licensees, or other persons using
conmon carriers as their agents fromcertain
report-filing requirements; requiring comon
carriers to verify the age of persons receiving
shi pnments; providing a defense to certain
actions; anmending s. 599.004, F.S.; revising

qualifications for the certification of Florida
14
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Farm W neries; amending s. 561.24, F.S.
revising an effective date; authorizing certain
manuf acturers of wine holding a distributor's
license to renew such license; renoving
exenption of Florida Farm Wneries from
prohi bi ti on agai nst manufacturer being |icensed
as distributor or registered as exporter
providing for severability; providing that
certain contracts are not inmpaired; providing
for rul emaki ng authority; providing an

effecti ve date.
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