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Fl ori da Senate - 2006 SENATOR ANMENDMENT
Bill No. HB 145
Bar code 704476

CHAMBER ACTI ON
Senat e House

Fl oor: WD 2R
03/ 29/ 2006 01:31 PM

Senat or Canpbel | noved the foll owi ng anendrent :

Senate Amendnent (with title anendnment)

Del ete everything after the enacting cl ause

and insert:

Section 1. Section 768.81, Florida Statutes, is
anended to read:

768.81 Apportionment of tort responsibility
Cotrpatr-attve—faut. - -

(1) SHORT TITLE.--This section may be cited as the

"Uni form Apportionment of Tort Responsibility Act."

(2)3) DEFINITION. --As used in this section, the term

(a) "Econonic “eeeneme danages" means past | ost

i ncome and future lost income reduced to present val ue;

nmedi cal and funeral expenses; |ost support and services;

repl acenent val ue of | ost personal property; |oss of appraised
fair market value of real property; costs of construction
repairs, including |abor, overhead, and profit; and any ot her
econom ¢ | oss which woul d not have occurred but for the injury
giving rise to the cause of action.
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(b) "Conparative fault" includes conparative

negl i gence, unreasonabl e m suse of a product, and unreasonabl e

failure to avoid and mitigate harm

(c) "Person" has the sane nmeaning as in s. 1.01

(d) "Rel eased person" neans a person who woul d be

liable for dannges to a claimant for wongful death, persona

injury, or harmto property if the person had not been

di scharged fromliability under subsection (8).

(e) "Responsibility," with respect to a claimfor

damages for wongful death, personal injury, or harmto

property arising fromnegligence or strict liability, neans

the | egal consequences of an act or onission that is the basis

for liability or a defense in whole or part.

(3) 2> EFFECT OF COVPARATI VE €CONFRHBUFERY FAULT. - -

(a) In an action seeking damages for w ongful death,

personal injury, or harmto property based on negligence or

strict liability, or based on a claimfor which the clai nant

may be subject to a defense in whole or part based on

conparative fault, any conparative fault chargeable to the

cl ai mant _di m ni shes the anpunt that the clai mant woul d

ot herwi se be entitled to recover as conpensatory damages for

the death, injury, or harmby the percentage of responsibility

assigned to the clai mant under subsection (4). This section

does not apply to any claimfor wongful death, persona

injury, or harmto property based upon an intentional tort.

(b) In atrial by jury, the court shall instruct the

jury regarding the |legal effect of the jury's findings, mde

under subsection (4), concerning a claimant's right to recover

damages under paragraph (a).

(4) FINDI NG DAVAGES; ATTRI BUTI ON OF RESPONSIBI LI TY. - -

(a) In an action to recover danages for w ongful
2
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death, personal injury, or harmto property involving the

responsibility of nbre than one party or a rel eased person

the court shall instruct the jury to answer specia

interrogatories to nake the foll owi ng findings:

1. The ampunt of damages to which a clai mant woul d be

entitled if conparative fault were disregarded;

2. As to each claim the percentage of the tota

responsibility attributed to each clai mant, defendant, and

rel eased person who caused the death, injury, or harm The

total conbined responsibility for all clainmants, parties, and

rel eased persons nmust equal 100 percent. However, a nonparty

or intentional tortfeasor may not appear on the verdict form

and apportionnent of fault or damages may not be attributed to

a nonparty or _intentional tortfeasor

3. Wiether any of the parties or released persons

acted in concert to cause the wongful death, personal injury,

or harmto property; and

4. Any other issue of fact fairly raised by the

evi dence which is necessary to nake a finding under subsection

5) or _enter judgnent under subsection (6).

If the trial is conducted without a jury, the court shall make

t he findings.

(b) VWhen calculating the percentage of responsibility

of each party or released party, the jury or judge nust

consi der _the nature of the conduct of each party and rel eased

person who is found to be responsible and the extent of the

causal relation between the conduct of the party or rel eased

person _and the damages cl ai ned.

(c) The court shall determ ne the extent to which the

responsibility of one party, which is based on the act or
3
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oni ssion of another party, warrants that the parties be

treated as a single party for the purpose of submtting

instructions to the jury or nmaking findings under paragraph

(5) 3> APPORTI ONVENT OF DAMAGES; DETERM NI NG DAMAGE

AWARD; REALLCOCATI ON OF UNCOLLECTI BLE SHARE OF ECONOM C

DAMAGES. - -

(a) After the jury or judge has made findi ngs under

subsection (4), the court shall find, in accordance with the

percent ages of responsibility found, the nonetary anpunt of

any award of damages to a claimant, the ampbunt of the share of

damages for which each party found liable is responsible, and

any anmount attributable to a rel eased person

(b) After the court has made its findings pursuant to

paragraph (a), a claimant may, no later than 1 year after the

judgment has becone final by |apse of tine for appeal or after

appel late review, nove the court to determ ne whether all or

part of the ampunt of a share of econom c damages for which a

party is liable will not be reasonably collectible and, if so,

to request a reallocation of the damages. For purposes of this

subsection, it is presuned that a party's share of danmges is

not reasonably collectible if the party | acks sufficient

i nsurance coverage to pay its share of the damage award or if

the party is totally or partially imune fromliability. |f

the court finds, by a preponderance of the evidence, that the

share of a party is not reasonably collectible, the court

shall make findings reallocating the uncollectible share
4
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severally to the other parties, the claimnt, and any rel eased

person. The reallocation nust be nmade in the proportion that

each party's and rel eased person's respective percentage of

responsibility bears to the total of the percentages of

responsibility attributed to the parties, the claimnt, and

any rel eased person, but not including the percentage being

reall ocated, so that the sum of the proportional shares

real located to the parties and rel eased persons equals 100

percent.

(c) A party whose liability for econom c damages is

reall ocated remains liable to a claimant for any additiona

share of responsibility allocated to the claimant. A party

t hat di scharges an additional share of responsibility

allocated to it pursuant to paragraph (b) has a right of

rei nbursenent fromthe party fromwhich the share was

real |l ocated. Upon nption, the court in the judgnent entered

under subsection (6) shall declare the rights and obligations

resulting fromthe reallocation, including any rights and

obligations with regard to subrogation or a secured position

If any party to whomreallocation has been nade holds a

secured position with regard to the share reallocated, each

party to whomreall ocati on has been nmade has a proportionate

share in the secured position. Any ampbunt recovered under this

subsection froma party whose liability for econoni c damages

has been reall ocated nust be distributed to each of the

parties to whomthe reall ocation was made in the sane

proportion as the original reallocation

(d) Reallocation does not create a liability on the

part of a released person for any reallocated share of

responsibility unless the rel ease or other agreenent so

provi des.
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(e) If anotion for reallocation is nmade, any party

may conduct di scovery regarding any issue that is relevant to

the notion. #+Ar—eases—to—whieh—this—seetion—appH-es—the—court
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(6) ENTERI NG AND MODI FYI NG JUDGMENT. - -

(a) After determning an award of damages to a

clai mant _and the ampunt of the several share, including any

real |l ocated share of econom c damages, for which each party

found liable is responsible, the court shall enter judgnent

several ly agai nst each party adjudged |liable, except in the

follow ng situations:

1. If two or nore parties adjudged |liable acted in

concert to cause the wongful death of, personal injury to, or

harmto the property of the claimant, the court shall enter

judgnment jointly and severally against the parties for their

joint share of the econoni c danmnges.

2. |If a party is adjudged liable for the act or

om ssion of another party under paragraph (4)(c), the court

shall enter judgment jointly and severally against the parties

for their joint share of the econoni c damages.

3. If a party is adjudged liable by way of gross

negli gence, the court shall enter judgment jointly and

several ly against that party for the econom c damages.

4. If any provision of law, other than this section,

so requires, the court shall enter judgnment jointly and

severally or otherwi se conformthe judgnent to the | aw.

(b) The court shall retain jurisdiction to nodify a

judgment for purposes of this section and, if a court grants a

notion for reallocation pursuant to subsection (5) after
8
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judgnent is entered, the court shall nodify the judgnent to

declare the rights and obligations resulting fromthe

reall ocation, including any rights and obligations with regard

to subrogation or a secured position.

(7) RIGHT OF CONTRI BUTI ON AND | NDEMNI TY; THI RD- PARTY

ACTI ON. - -

(a) Except as otherw se provided in paragraph (b), a

party that is jointly and severally liable with one or nore

other parties under this section has a right of contribution

fromanother party jointly liable for any anpunt the party

pays in excess of the several ampunt for which the party is

responsible. A party against whomcontribution is sought is

not liable for nore than the nmonetary anmpunt of the party's

several share of responsibility deternined pursuant to

subsection (5).

(b) A party who is adjudged |liable for the act or

oni ssion of another party under subparagraph (6)(a)2. has a

right of indemification fromthe other party.

(c) A party who is subject to liability for the

wongful death of, injury to, or harmto property of a

clai mant _under this section has a right to:

1. Join a person, other than an intentiona

tortfeasor, who is also subject to liability to the clai nant

for all or part of the sane death, injury, or harmif the

cl ai rant _has not sued the person; and

2. Seek contribution or indemity, whichever is

appropriate, from another person whose liability is not

determined in the proceeding in which the party is adjudged

liable if the other person is responsible for all or part of

the claimant's death, injury, or harm

(d) Aclaimfor contribution or indemity nay be
9
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asserted in the original action, except as to an intentiona

tortfeasor, or in a separate action.

(8) EFFECT OF RELEASE. - -

(a) A release, covenant not to sue, covenant not to

execute a judgnent, or sinmlar agreenment by a clai mant and

person subject to liability discharges the person from

liability to the claimant to the extent provided in the

agreenent _and fromliability for contribution to any other

person subject to liability to the claimant for the sane

death, injury, or harm The agreenent does not di scharge any

ot her person subject to liability upon the same clai munl ess

t he agreenent so provides.

(b) The anmpbunt of the claimof the releasing person

under paragraph (a) against other persons jointly and

severally liable for the sane death, injury, or harm for which

the rel eased person would have been |liable shall be reduced by

the percentage of responsibility attributed to the rel eased

per son pursuant to subsection (4).

(c) A release, covenant not to sue, covenant not to

execute a judgnent, or sinilar agreenent extingui shes any

claimfor contribution or indemity which the rel eased person

woul d have had agai nst anot her person that woul d have been

jointly and severally liable with the rel eased person

(9) UNTFORM TY OF APPLI CATI ON AND CONSTRUCTION. --1n

appl ving and construing this uniformact, consideration nust

be given to the need to pronpte uniformty of the law with

respect to its subject matter anpbng states that enact it.

(10) 4 APPLI CABI LI TY. --

(a) This section applies to negligence cases. For
purposes of this section, "negligence cases" includes, but is
not limted to, civil actions for damages based upon theories

10
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of negligence, strict liability, products liability,
pr of essi onal nal practice whether couched in terns of contract
or tort, or breach of warranty and |ike theories. In
determ ni ng whether a case falls within the term "negligence

cases," the court shall look to the substance of the action
and not the conclusory ternms used by the parties.

(b) This section does not apply to any action brought
by any person to recover actual econom c damages resulting
frompollution, to any action based upon an intentional tort,
or to any cause of action as to which application of the
doctrine of joint and several liability is specifically
provi ded by chapter 403, chapter 498, chapter 517, chapter
542, or chapter 895.

(c) The provisions of ss. 46.015, 768.041, and 768.31

do not apply to any action to which this section applies.

(11) 5 TEACHI NG HOSPI TALS. - - Not wi t hst andi ng anyt hi ng

inlawto the contrary, in an action for damages for persona
injury or wongful death arising out of medical malpractice,
whet her in contract or tort, when an apportionment of danmmges
pursuant to this section is attributed to a teaching hospita
as defined in s. 408.07, the court shall enter judgnent
agai nst the teaching hospital on the basis of such party's
percentage of fault and not on the basis of the doctrine of
joint and several liability.

Section 2. This act shall take effect Cctober 1, 2006,
and shall apply to causes of action that accrue on or after

t hat date.

—=============== T | T L E AMENDMENT ===============

And the title is anended as foll ows:
11
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Del ete everything before the enacting cl ause

and insert:
ADbill to be entitled

An act relating to the apportionnent of tort
liability; amending s. 768.81, F.S.; creating
the "Florida Uni form Apportionnent of Tort
Responsibility Act"; providing definitions
relating to the apportionnment of dammges;
specifying the effect of conparative fault;
provi di ng procedures for the attribution of
responsibility for wongful death, persona
injury, or harmto property; providing a
procedure for determ ning the damage award;
providing for the reallocation of uncollectible
shares within a specified tinme; requiring that
a finding that an award is uncollectible be
made by a preponderance of the evidence;
providing a right of contribution and
i ndemi ty; specifying the effect of a rel ease;
providing for uniformconstruction; providing

for applicability; providing an effective date.
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